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‘Widow—Succession of, to her co-widow—Nature of estate taken— 
Reversioner—Nature of proof that he is the nearest reversioner—If neces- 
sary to prove that there are no nearer heirs . 
Widow—Surrender by—Reversioner conveying portion of property 
not to widow but to a nominee of the widow—Conveyance being considera- 
tion for surrender—Surrender invalid 


Hindu Religious Endowment—Office-holder of a mutta—Payment of a fixed 
allowance to a temple from a long time—Muttadar a non-worshipper—If 
payment ‘voluntary and unenforceable—Presumption in case of such pay- 
ments 


Madras Hindu Religious Endowments Act, Ss. 62 and, ao A vtiieidn 4 to 
Board to settle a scheme—Board rejecting application—If a suit can be filed 
questioning that order of the Board 


Inam—Suit by inamdar—No presumption that he is owner of both waratns— 
Proof that he is owner of both warams—To prove tenancy 


Income-tax Act (XI of 1922), S. 4—Coffee planter—Plantations in Mysore 
—Assessee resident in British India—Coffee harvested at Mysore and sent 
on to Mangalore to assessee’s agent, there—Coffee cured at Mangalore and 
sold—If and to what extent assessee liable to be taxed therefor 


Insolvency-——Ex parte order of adjudication—Properties vested in Official 
Receiver—Pronote in favour of insolvent—Transfer of, after adjudica- 
tion—Vacating of ex parte order of adjudication—Validates transfer . 

Madras Irrigation Cess Act (VII of 1865) as amended by the Amending 
Act (V of 1900), S. 1, Proviso (2)—Water taken by a ryotwari holder 
through the customary sluice—Obstruction up the stream—Consequent flow 
of larger volume’ of water—Ryotwari holder no party to blocking up of 
channel sh liable to pay water-cess therefor—If holder ‘used’ the 
water - 

Land Acquisition Act—Fattnre to claim for a particular ground before officer 
or in objections—Court if can entertain the objection—Special adaptability 
—Value to acquiring officer—If can be considered—No purchaser other than 
acquirer--If yet special adaptability can be considered 

Limitation—Suit for partition—Prior suit for—Award—Decree on—Plaintif’s 
father party to prior-suit—Later suit to which plaintiff party—Decision 
that award was inoperative—Res judicata—If plaintiff should seek to set 
aside award i 

Limitation Act (IX of 1908)—Kavimears—Payable out of the beriz of the 
villages—If tight to Meras personal to Zamindar or runs with the land-— 
Art. 131 if applicable—Periodically recurring right 

———---§. 21 (3) (b)—Eldest of three brothers executing a promissory hate 

~ Subsequent partition among the brothers—Part-payments towards interest 


Pace. 


26 


31 


18 


27 


47 


36 


56 


12 


53 


61 


23 


25 


by executant of the note after’ partition—Whether part-payments made 
after partition would save limitation regarding the divided brothers 


Local Boards Act (XIV of 1920), S. 228, Sch. IV (1) (ay and 28—Pro- 
fession tax levied by Panchayat Board—-Excess, ground for claim for refund 
—Civil Court whether precluded from questioning the Panchayat Boards 
Act—Suit in a Civil Court whether maintainable—Payments of assessees 
not voluntary 


Minor—Decree by consent—Court not appraised of all facts known to one of 
the parties—If can be set aside the. decree 


Decree passed against—Guardian ad litem mot prosecuting a defence 
raised—Suit by minor to set aside the decree—Fact of non-prosecution of 
defence raised, if itself sufficient to constitute negligence, when no point 
in the defence raised . 


Mortgage—Mortgage over 75 items—Later mortgage over the 75 plus 4 other 
items—Part of consideration paid to discharge a still earlier mortgage— 
Suit. by second mortgagee—Denial of third mortgagee’s claim to priority 
—Costs of suit—If£ second mortgagée can have his full costs first—O. 34, 


Pace, 


21 


55 


65 


21 


R. 14, C. P. Code—Appendix D, Form 10—Sale proceeds of itens 76-79— 


Solely .belongs to third mortgagee—Not to be set off against the amount 
entitled to priority : a 


Two mortgages;—First mortgagee’s suit—Second mortgagee -not “im- 
pleaded—Decree in—Sale in execution—Purchase by a stranger—Possession 
taken in execution by—Suit by purchaser on first mortgage—Suit -by -second 
mortgagee on second mortgage—Rights and liabilities of - eae 


Nattukottai Chetties—Custom—Agency—First agency—Agent continuing 
for another agency—Handing over of accounts to principal—If rendering of 
accounts—Still for specific charges in accounts—If Art. 89 or Art. 90 

` governs the case—If the two agencies to be treated as separate ee 


Negotiable Instruments Act—Evidence Act, S. 91—Partition between uncles 
and. nephew—Partition deed unregistered—Provision in deed for payment of a 
sum to equalise the shares—Pronote for the same—Suit on—Circumstances 
attending pronote, if can be proved—Transfer of Property Act, S. 53-A— 
Not applicable 


Partnership—Dissolution—Accounts settled between the partners—If suit for 
dissolution lies . afterwards—Art. 106, Limitation Act—Transfer from 
partnership to individual partners—If deed requires -registration 


Indian Partnership Act (IX of 1932), Ss. 69—Effect of non- registration— i 


Construction of S. 69 


Presidency Towns Insolvency Act (III of 1909), Ss. 7 and 36—-Examination 
by Official Assignee under S. 36 of insolvent’s wife—Examination to, dis- 
cover information regarding title to property standing in wife’s name— 
Plea that it was husband’s property—Title disputed ‘by wife—Application 
by Official Assignee under S. 7 for declaration that property was the insol- 
vent’s—If examination made by him under S. 36 a bar 


Practice—Civil Rules of Practice—Rules inconsistent with Civil Procalurte 
Code of 1908—If valid 


Practice and procedure—Suit by wife as next friend of alleged lunatic hus! 
‘band—Husband. found not a Junatic—Amendment of plaint—If permissible. 


22 


14 


63 


27 


rn 
w 


41 


44 


17 


Principal and Agent—Power-of-attorney—Agent having no express power to - 


borrow-—-Borrowing by—No neéessity to borrow—Principal benefited ‘by the 


loan—Liable to the extent of the benefit—Contract Act, Ss. 69, 70, 187 and 
188—Principal jointly liable with agent ia 


33 


Provincial Insolvency Act (V of 1920)—Suit on pro-note—Debt included 
_ in‘the schedule by debtor but not formally proved—If sufficient proof under 
S. 78, cl. (2), proviso 


—Ss..3, 4, 53 and 54—Application by Official Receiver to set aside mort- 


Pace. 


gages executed by insolvent—-Transfer of application by District Court - 


to Sub-Court within. whose limits the insolvency did not occur—Mortgages 

set aside by Sub-Court—Transfer wira vires—Proceedings to be set aside. 

—§.. 20—Interim Receiver—Order of appointment specifically autho- 

rising him to act under O. 21, R. 89, C. P. Code—Petition by Receiver 
under O, 21, R. 89—Valid 

——————-Ss. .28 and 54—Fraudulent preference—Deed sitesuted by the idol: 

vent for himself and as guardian of his minor undivided sons—Document 

set aside -as a fraudulent preference—If the sons interest also avoided 

thereby.” xs 


Ss. 28. (2) and 29—Othidar in a prior suit Gece possession mortgaged 
—Insolvency of othidar and othi right sold to respondent—Respondent 
filing a suit. against the petitioner, the executant of the othi in favour of 
othidar—Insolvency of petitioner—Plea of defence that suit was bad as 
leave of Court was not obtained—When leave necessary—Application of 
S. 29 . 


Ss: 28 (7) and 34 (2)—Claim in time on date of insolvency petition 








61 


20 


—Claim barred-on date of adjudication—If claim provable in insolvency - 


“When he is adjudged an insolvent”—-S, 34 (2)—-Meaning of ee 


S. 44, Cl. 1 (b)—“By means of fraud’—Meaning of—Pronote by 
insolvent without disclosing the fact of petition in insolyency—Discharge 
in insolvency—Debt not proved as creditor not informed of insolyency— 
Suit on -pronote after discharge—If maintainable Aa 





Res judicata—Co-defendants—Grounds of decision—If res judicata A 





Suit on tenancy—Plea that person in possession is colluding with 
tenant—Dismissal of—Later suit based on title against person in possession 
—If barred—Plea of title if can be raised in the suit on tenancy 


Specific Relief Act (I of 1877), S. 45——-Government of India Act, 1919 
—S. 96-B and Rules made thereunder—R. 55, Civil Services (Classification, 
Control and Appeal) Rules—Appointment by Central Board of Revenue— 
Enquiry into charges by a lower authority—If valid—Right of officer ee 
to be represented by Counsel at the enquiry 


Succession—Mutt and Matadhipathi—Office. of—Right of succession to—Usage 
of institution—Mourasi Mutt—Nature of—Nomination—Significance of.. 


Tort—Damages—Wrongful attachment of A’s property as B’s—B summoned 
as a witness by Court—Non-appearance of—Proceedings by Court under 
O. 16, R. 10, Civil Procedure Code—Order to attach Bis property—Amin 
attaching A’s property wrongly—If A entitled to damages against party at 
whose instance proceedings under O. 16, R. 10 were started—Immoveable 
property—-If rule applies 


Transfer of Property Act, Ss. 54, 55, cl. (5) and cl. (6) .—~-Contract to sell 
containing various other covenants—If one of sale—Consideration payment 
of decrees which were adjusted by that contract—If decree amounts prepaid 
purchase-money—Default of purchaser to carry out other terms—If dis- 
entitles him from claiming the lien under S. 55, cl. (6) 





S. 78—Mortgage prior in point of time but not registered till later 
mortgage of the same property in favour of another—Prior mortgage not 
disclosed to subsequent mortgagee-—-Gross negligence—Postponement of 
earlier mortgage owing to non-disclosure aA 


16 


14 
58 


60 


41 


18 


35 


Trust—Trespasser on trust property—Suit by beneficiaries for possession—If 
maintainable . 


Vendor and Purchaser—Contract to sell land—Purchaser directed to pay pur- 
chase price to vendor’s creditors—Provision that if more than the price 
amount is paid, vendee may recover from vendor the excess—Payment of 
creditors—Debts of greater value paid off—Amount actually paid ay 
than sale price—If vendor entitled to excess of debts paid 


Madras Village Courts Act (I of 1889), Ss. 13 and 14—Suit for pre 
of money on the last day of limitation—Lack of jurisdiction of Panchayat 
Court—Re-presentation to the proper Court—Time taken whether could be 
excluded in the. calculation of limitation—Circumstances when such time 
could be excluded 


S. 73—Suit in Village Court-—Defendant ex iris of limitation 
—Point not argued—Eyx parte decree by Village Court—Petition under 
S. 73—If District Munsif can set aside the decree on the ground of 
limitation ; 
Water—Water-courses—Natural stream—Customary flow of water to a than- 
gal—Diversion of flow to a tank—User through tank for nearly 30 years 
but less than 60 years—Ayacut under the tank increased by Government and 
cist- for village also thereby increased—Implied recognition by Government 
of this as the customary supply—Obstruction to flow of water to the tank 
by lower villagers—If suit for injunction against them maintainable 


Back, 


51 


47 


29 


29 


49 
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THE METHODS OF BRITISH JUDICIAL 
INTERPRETATION OF HINDU LAW SOURCES.* 


z BY ` 
K. BALASUBRAMANIA AYYAR, B.A., B.L., Advocate, Madras. 
I 


‘It is well known that, ever since the advent of British 
tule in India, it has been established by a series of Acts of 
Parliament, Charters and Regulations that questions that come 
up before the Courts relating to succession, inheritance, adop- 
tion and marriage of Hindus, to caste and to Hindu religious 
usages and institutions should be decided according to the 
Hindu law and custom. This principle has been embodied in 
S. 112 of the Government of India Act of 1915 (this section 
has been omitted in the present Government of India Act, 
1935), and in S. 16 of the Madras Civil Courts Act and in the 
corresponding sections of the Civil Courts Acts of other 
Provinces. The relevant portion of the earliest Act of Parlia- 
‘ment of 1781 (21 George III, Chapter 70, Ss. 17 and 19) in 
regard to this matter is as follows:— | 


“ That the said supreme Court shall have full power and authority to 
“hear and determine all actions and suits againét all and singular, the inhabi- 
-tants of Calcutta, provided that the inheritance and succession to lands, rents 
and goods and all matters of contract and dealing between party and party, 
‘shall be determined in the case of Mahomedantis by the laws and usages of 
Mahomedans and in the case of Geritoos by the laws and usages of Gentoos, 
„and where only one of the party shall be a Mahomedan or Gentoo by the laws 
-and usages of the defendant.” 


i This Act also provides that: 


J 
oe 


* Sir Kumaraswami Sastri Endowment Lecture. delivered by K. Bala- 
-$ ubramania Ayyar, Advocaté, ‘under the auspices of the Madras Bar Council 
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“ In order that regard should be had to the civil and religious usages of 
the said natives the rights and authorities of fathers of families and masters 
of families accordingly as the same might have been exercised by the Gentoo. 
or Mahomedan law were to be preserved to them within their families and 
any act done in consequence of the rules and law of caste respecting the 
members of the said families only was not to be held and adjudged a crime 
although it might not be held justifiable by the laws of England.” 

Thus, the principle underlying the early Charters and Re- 
gulations of the Acts of Parliament was to apply in the case 
of Hindus in matters of succession, inheritance, adoption, 
marriage, caste and religious usages and institutions their 
personal law in contra-distinction to territorial law. Their 
Lordships of the Judicial Committee in Mussumat Fanny 
Barlow v. Sophia Eveline Ordel observe in regard to the 
succession to the estate of Col. Skinner as follows :— 


“ At the time of the Colonel’s death there was no lex loci of the Province 
in which he was domiciled, and the law applicable to the succession of any 
individual depended on his personal status which again mainly depended on 
his religion. Thus the succession of a Hindu would asa general rule. fall to 
be regulated by Hindu law, and of a Mahomedan by Mahomedan law and of 
an East Indian Christian by English law.” 


Again in Helen Skinner v. Sophia Evelina Ordez Lord 
Justice James delivering the judgment of the Board observes 


as follows :— 

“ In India however all or almost all the great religious communities of 
the world exist, side by side, under the impartial rule of the British Govern- 
ment. While Brahmin, Buddhist, Christian, Mahomedan, Parsi and Sikh are 
one nation enjoying equal political rights and having perfect equality before 
the Tribunals, they co-exist as separate and very distinct communities 
having distinct laws affecting every relation of life. The law of husband 
and wife, parent and child, the descent, devolution, and disposition of pro- 
perty are all different, depending, in each case, on the body to which the 
individual is deemed to belong; and the difference of religion pervades and 
governs all domestic usages and social relations.” 

This provision in the Act of 1781 was taken from Warren 
Hasting’s plan for the administration of justice prepared and 
adopted in 1772 when the East India Company first stood 
forth as Dewan of the Province of Bengal and took upon. 
themselves the entire management of their territories in India. ` 
The 23rd rule of that plan ran as follows :— 

“Tn all suits regarding marriage, inheritance, caste and other religious 
usages and institutions the laws of the Quran with respect to Mahomedans. 
those of the Shastar with respect to Gentoos shall be invariably adhered 
to.” 

The rules also provided that Moulvis or Brahmins should 


respectively assist the court in expounding the law and in 





1, (1870) 13 M.A. 277 at 307. 2. (1871) 14 M.I.A. 309. 
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passing the decree. This very language was later embodied in 
a Regulation passed on April 17, 1780, by the Bengal Govern- 
ment and in the revised Code of 1781 with the addition of the 
word “succession”. By an Act of 1797, Charters were 
granted to the Mayors’ Courts in Madras and Bombay 
‘ reserving native laws and customs similar to those contained 
in the Act of 1781. As an instance, I shall also give the 
language of the early Charter in Bombay: 

“In the case of Mahomedans or Gentoos, their inheritance and succession 
shall be determined in the case of the Mahomedans'by the laws and usages 
of the Mahomedans and where the parties are Gentoos by the laws and 
usages of the Gentoos, or by such laws and usages as the same would have 


been determined if the suit had been brought and the action commenced ina 
native Court.” 


In a letter addressed to the Supreme Council of Bengal on 
March 19, 1788, Sir William Jones applauded the wisdom of 
this policy of the legislature. He said: 


“ Nothing could be more obviously just than to determine private con- 
tests according to those laws which the parties themselves had ever consider- 
ed as the rules of their conduct and engagements in civil life. Nor could 
anything be wiser than by a legislative act to assure the Hindu and Mussal- 
man subjects of Great Britain that the private laws which they severally 
held sacred and a violation of which they would have thought the most griev- 
ous oppression should not be superseded by anew system of which they 
could have no knowledge and which they must have considered as imposed 
on them bya spirit of rigour and intolerance.” 

The juristic principle upon which this policy of the 
legislature was based has been explained in an early case of the- 
Supreme Court of Bombay in a celebrated judgment by Sir 
Erskine Perry, C.J., in Hirbae v. Sonabae! thus: “the main 
object was to retain to the whole people lately conquered their 
ancient usages and laws, on the principle of uti possidetis”, “and. 
the principle is that the parties are to be governed by that law 
which they as a matter of fact by their customs and usages 
have adopted, not the law which the Court by a consideration. 
of the historical circumstances relating to the parties or their 
religious books or otherwise should consider to be the law they 
ought to have adopted.” 


“ The prevalence of a custom among the governed may determine the 
sovereign or some political superior in subjection to the sovereign to trans- 
mute the custom into positive law, and the policy leading to such enactments 
as the Charters of the High Court or the Civil Courts Acts proceeded upon 
the broad easily recognisable basis of allowing the newly conquered people to 
retain their domestic usages.” 








1. (1847) 2 Morley’s Digest 431 (443): Perry’s Oriental Cases, p, 110. 
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Further, in Freeman v. Fairlie the Judicial Committee 
explained the nature of the contending juristic principles 
involved in determining what law should be applied to the 
inhabitants of the Company’s settlements in those times. 
‘One was that in the case of a newly discovered country 
settled by British subjects, they carry with them the English 
Taw as modified by the local circumstances. As regards 
conquered countries, the rule is different. The laws of the 
place in such cases remain in force untill changed by Royal 
or Parliamentary authority. These rules which were applied 
in western countries, it was believed, had to be modified 
so far as the settlement of the East India Company was 
concerned, as the acquired territory was not a newly 
discovered country, but well peopled and by a civilised race 
governed by long-established laws to which they were much 
attached and which it would have been highly inconvenient 
and dangerous to change. Moreover, those laws were so inter- 
woven with and dependent on their religious institutions and a 
great part of them could not possibly be applied to the Govern- 
ment of a Christian people. Besides there was no uniform 
. dex loci to regulate inheritance, succession and other important 
‘subjects. Hence the intermediate course was taken of apply- 
ing the principle relating to a newly discovered country with 
regard to the British settlers and company’s servants, and as 
regards the native inhabitants, the principle of applying their 
own laws. 

The difficulty therefore early arose for the British 
Judges and Courts of finding out what the laws and usages of 
the Hindu inhabitants were and where to get them and how to 
deduce and establish the rules of law which may be adopted as 
British rules of decision in cases. So they had recourse to the 
assistance of men who were believed then to be learned in the 
aws and usages of the Hindu inhabitants and it was provided 
that the British Courts should seek the opinion of these Pandits 
as they were called and to generally act according to their 
opinions. The European judges set out the case and referred 
it to the opinion of the Panditsand enforced the rule of law 
in the particular cases before them in accordance with the 
opinions of the Pandits. Fortunately there were some 
European scholars also who studied the Sanskrit language and 
had access to the original treatises which the Pandits consulted 











1. (1828) 1 M.I.A. 305. 
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_in giving their opinions, eminent scholars like Sir William 
Jones, Mr. Colebrooke, Mr. Suthefland, Sir William Mac- 
naughten, Mr. Ellis of the Madras Presidency, Dr. Burnell and 
Sir Thomas Strange. So, by the middle of the 19th century 
the rules of Hindu law and usage came to be deduced by the 
methods of ascertaining them by reference to authoritative text 
books, judicial decisions and to the opinions of Pandits. In 
the year 1864, the system of obtaining opinions from Pandits 
was abolished and thereafter the British Courts had only to 
ascertain the law from what they believed to be the authorita- 
tive text-books and from the judicial decisions. Though on 
some occasions the opinion of the Pandits was suspected, and 
on the other occasions the judges were satisfied entirely with 
their reasoning, on the whole, as appears from the reported 
decisions of the highest tribunal, vig., the Judicial Committee, 
the assistance of the Pandits was of great help to the European 
judges who were generally unacqtiainted with the language of 
the original treatises of the Hindu law. 

From the foregoing account it will be clear that at the 
commencement of British rule and the consequent administra- 
tion of justice by British Courts, two principles were adopted, 
(1) the principle which was well recognised under the Roman 
law, of allowing to foreigners the governance of their own 
personal laws, (2), the principle of religious toleration, the 
personal laws of the Hindus and Mahomedans being viewed 
by the British administrators as mixed up with their religion. 
We find that Warren Hastings states in his 23rd rule this 
personal law as the law of the Quran in the case of the 
Mahomedans and the Shastar in the case of Gentoos. ` This 
indicates he had in mind their predominantly religious 
character. A somewhat different kind of justification for 
preserving the personal law of the Hindus was indicated by Sir 
Thomas Strange. In his introduction to his ‘Hindu Law’ at 
p- 10 he puts the principle from the standpoint of Hindu 
jurisprudence as he conceived it: 

“In preserving it so far as Britain had done to the millions who claim 
the benefit of it as their inheritance, she has conformed to the wisdom and 
experience and the dictates of humanity, considerations that appear to have 
had their influence with this very people themselves as referable to others 
from the earliest period of their législation. Speaking of the king having 
effected a recent conquest, let him, says, Manu, establish the laws of the 


conquered nation as declared in their books (Manu, VII, 203).” 
A similar rule is also enunciated by Yajnavalkya (Raja- 


Dharma, Verse 342). In the commentary of the Mitakshara 
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on this verse, a significant sentence is added as the reason for 
this rule, viz., that confusion should not be created by the 
super-imposition of the usages of the conquering country. The 

reference to this rule of Manu by Sir Thomas Strange shows 

that the early European judges and administrators viewed the. 
binding authority of this personal law as usages obtaining 

among the native inhabitants. For the two texts above refer- 
‘red to are only in connection with the rule to be observed in 

regard to local usages if they are not opposed to the Shastras, 

as the qualifying phrase used by the Mitakshara in commen- 
ting on the verse of Yajnavalkya clearly shows. Though 

Warren Hastings mentioned the Shastras as law in his 23rd 

rule and also the regulation of 1780 referred to the law of the 

Shastar with respect to Gentoos and the Quran with respect to 

Mahomedans, the Act of 1781 refers to, “ the laws and usages 

of Gentoos ”. 

On the question as to ‘who are Hindus’ to whom the 
Hindu law and usages are said to apply, the early enactments 
speak only of the Hindus and the Mahomedans, generally with- 
out defining them. But as we proceed inthe history of judicial 
administration of the Hindu law the difficulty of defining the 
term ‘Hindu’ became more and more apparent. Does it refer | 
to a race known as Hindus or to those who follow the religion 
known as the Hindu religion or to both ? The further question 
also will be what is exactly understood by ‘Hindu religion’. 
In the case already reported in 2 Morley’s Digest of Indian 
cases, 431 at p. 442, Sir Erskine Perry, Chief Justice, in 
explaining the term “ Gentoo ” in the Bombay Charter, says as 
follows :— 

“It was believed erroneously that the population of India might be 
classified under the two great heads of Muhammadan and Gentoo; and the 
use of the latter term as a nomen generalissimuim which is unknown, by-the = 
bye, in any eastern tongue, or even in colloquial use, except in the Presidency 
of Madras, shews that the main object was to retain to the whole people 
lately conquered their ancient usages and laws, on the principle of ut 


possidetis.” . WERNO ; . 
“It may be questioned whether any individual in the Legis- 


lature, with the exception, perhaps of Mr. Burke, was aware of 
the sectarian differences which distinguished Shia from 
Sunny; and not even that great man, we may be assured, was 
at all conscious that there were millions of inhabitants in India 
such as Sikhs, Jains, Parsis, Hebrews, and . others, who had 
nothing or next to nothing, in common with. Brahminical 
worship.”. . In attempting to define the:term.‘ Hindu’ the High 
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Court of Calcutta in the case of Bhagwan Koer v. Bose1 
affirmed by the Privy Council observe at p. 15: 

“We shall not attempt here to lay down a general definition of what is 
meant by the term ‘Hindu’. To make it accurate and at the same time 
’ sufficiently comprehensive as well as distinctive is extremely difficult. The 
Hindu religion is marvellously catholic and elastic. Its theology is marked 
by eclecticism and tolerance and almost unlimited freedom of private worship. 
Its social code is much more stringent, but amongst its different castes and 
sections exhibits wide diversity of practice. No trait is more marked of 
Hindu society in general than its horror of using the meat of the cow. Yet 
the Chamars who profess Hinduism, but who eat beef and the flesh of dead 
animals are, however low in the scale, included within its pale. Itis easier to 
say who are not Hindus, and practically the separation of Hindus from non- 
Hindus is not a matter of so much difficulty. The people know the differences 
well and can easily tell who are Hindus and who are not.” 

Gharpure in his ‘Hindu Law’ says that the term ‘Hindu’ 
has been given a liberal extension so that practically all persons 
who call themselves Hindus or could establish a usage as to their 
being governed by Hindu law are included in the term. Certain- 
ly those who believe in the authority of the Vedas, Smritis and 
Puranas and Agamas and in the worship of the gods of the 
Hindu pantheon are Hindus. But in construing the term in 
the application of Hindu law the inclusion of the Jains, Sikhs, 
Buddhists and Brahmos as Hindus clearly shows that the 
descendants of persons who are not completely. ex-communi- 
cated from Hindu society on account of a change of religion 
are also classed as Hindus. In fact Sir Arthur Wilson, 
delivering the Judgment of the Judicial Committee in the 
above cited case observes at p. 29: 


“Tt came to be known that there were religious bodies in India which 
had developed out of or split off from the Hindu system, but whose 
members nevertheless continued to live under the Hindu law”. 


His Lordship further says that the framers of the earlier 
Acts, Regulations and Charters had a less detailed acquaintance 
than we now have with the diversities of creed and religious 
law existing in India. As ethnological studies and researches 
progressed in the course of years, the question was discussed, 
whether the aboriginal tribes who have been completely 
absorbed in the community as well as those who have not been 
so completely absorbed were also included in the term ‘Hindw’ 
(Vide Ram Pergash v. Mt. Dahan Bibi2). The history of 
judicial decisions. from the beginnings of the last century up 
to modern times will reveal to us how. both the terms ‘Hindu’ 


e 





i (1903) 13 M.L.J. 381': LIR. 30 I.A, "249 : LL.R. 31 Cal. 4 (PC.). 
2. (1924) I-L.R. 3 Pat. 152. 
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and ‘Hindu religion’ have received wider and wider interpreta- 
tion and the furthest extension is reached in the decision of 
the Madras High Court in Ratansi D. Morarji v. The Adminis- 
trator-General of Madras1, where it has been held that even an 
English woman who has adopted the Hindu religion will be 
included in the term ‘Hindu’ for the purposes of the Succession 
Act. It was pointed out that the term ‘Hindu’ is used in the 
said Act in a theological as distinguished from a national or 
racial sense. The learned Judge, Justice Venkatasubba Row, 
observes: 


“To apply the Hindu law to a European may seem strange. But accord- 
ing to the law of British India, in the case of Hindus questions of personal 
law are determined not by the test of domicile, but by reference to the 
religious community to which that person belongs.” 


In the case in Raj Bahadur, etc. v. Bishen Dayal, it was 
_held that it was only those that believe in the orthodox Hindu 

religion can be held to be Hindus to whom the Hindu law 
applies. But as time progressed and we came to the date of 
the decision of the Judicial Committee in Rani Bhagwan Kuar 
v. Boses, it was clearly laid down by the Board that any lapses 
from orthodox practice could not have the effect of excluding 
from the category of Hindu one who was born within it and 
who never became otherwise separated from the religious 
communion in which he was born. In fact, in that case the 
deceased to whose properties the succession arose was proved 
to have lived in the European style, ate at a table with 
Mahomedans, Christians, Parsis and others with whom Hindus 
are prohibited from eating by the Hindu customs and that he 
kept Mahomedan cooks. In fact, the lapse from orthodox 
practice cannot go very much farther. 

It may be interesting to note how the original Hindu law- 
givers themselves regarded the people of this country to whom 
they intended to apply their rules. A study of the tenth chapter 
of the Institutes of Manu clearly shows that the distinguishing 
feature of the Hindu race according to him, was their 
four typical communal organisations and the test is whether 
a person is born in this varna organisation with its multi- 
farious jatis out of the intermixture of the four and that all 
those peoples who do not recognise this are not Hindus. In fact 


1. (1928) 55 M.L.J. 478: LL.R. 52 Mad. 160. 
2. (1882) I.L.R. 4 All. 343. 
3. (1903) 13 M.L.J. 381: L.R. 30 LA. 249; LL.R. 31 Cal, 11 (P.C.). 
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Manu mentions all the various parts of India and classifies the 
people inhabiting all these parts under this system. It 
is under this belief that the law as embodied in the Hindu-law- 
books has proceeded, and all the Smriti -writers and commen- 
tators have gone on the footing that all the people of India are 
included within the range of this organisation and that their 
rules apply to them as they are born within this community. It 
is only the historical investigations of modern scholars and 
antiquarians that have brought out the distinction between 
Aryans, Dravidians, aboriginal tribes and the mixture of 
Scythians, Sakas, Parthians, etc., and the influence of these 
investigations has also been reflected in the later judgments of 
the Judicial Committe. Vide the decision in Palaniappa Chettiar 
v. Alagan Chettyl, where Lord Phillimore in discussing the 
custom of Patnibhaga among the Chettis of the Madura 
District refers to a quotation from Sir Thomas Strange’s 
Hindu Law, viz., that though the Brahmins were successful in 
extirpating the aboriginal religion of the south, they succeeded 
but partially in introducing the laws of the Smritis and were 
obliged to permit many inveterate practices to continue and 
observes: “It is possible that the matriarchal theories of the 
earlier inhabitants of Southern India may have led to the pre- 
valence of this custom and caused the difficulty in the way of 
its being extirpated by the Brahmins. In Sahdeo Narayandeo 
v. Kusum Kumari2, Lord Phillimore observed as follows 
“In Fanindradeb Raikat v. Rajeswar Das’ already cited, it 
was an accepted matter that the family was of non-Hindu 
origin, but their Lordships nevertheless embarked upon the 
enquiry whether they had become Hindus “out and out” 
and in the recent judgment in Palaniappa Chettiar v. Alagan 
Chetiyl, it was accepted as an explanation of the custom 
of Putrabhaga that it was probably due to the Dravidian 
origin of the people in question who had retained some of 
their non-Hindu customs, though they had become Hindus 
and were governed by the general Hindu law. In that 
_ case authority was cited for considering the mass of tribes in 
southern India as having become Hinduised and subject to the 
law of the Smritis in most respects, though still adhering to. 
particular customs.” Thus as a result of decisions, it may be 





1. (1921) L.R. 48 I.A. 539: I.L.R. 44 Mad. 740 (P.C.). 
2, (1922) 44 M.L.J. 476: 50 I.A. 56: LL.R. 2 Pat. 230 (P.C). 
3. (1885) L.R. 127.A. 72: I.L.R. 11 Cal. 463. 
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generally stated that the term ‘Hindu’ includes all those 
m Whether of..Aryan or non-Aryan stock, whether orthodox or 
A` eterodox, whether conformists or dissenters such as the-Jains, 
hs, Brahmos, Arya Samajists, Lingayats, all Hindus 
iether legitimate or illegitimate by birth, provided one of the 
ents is a Hindu and the child is brought up as a Hindu. 
The existence of two proselytising religions like Christia- 
and Mahomedanism and the consequent conversion of 
ndus either to Christianity or Mahomedanism has given rise 
complicated questions in regard to succession, inheritance, 
marriage, adoption, etc., as to the applicability of the Hindu 
law to them. So early as 1850 the prevalence of conversion to _ 
Christianity led to the passing of the Caste Disabilities 
Removal Act, otherwise known as Lex Loci Act which applied 
the principle of S. 9 of Regulation 7 of 1832 of the Bengal 
Code throughout the territories of the East India Company 
and enacted that so much of any law or usage now in force 
within the territories subject to the Government of the East 
India Company as inflicts on any person forfeiture of rightsor 
property or may be held in any way to impair or affect any 
right of inheritance by reason of his or her renouncing or 
having been excluded from the communion of any religion or 
` being deprived of caste, shall cease to be enforced as law in 
the Courts of the East India Company and in the Courts 
established by Royal Charter within the said territories. The 
effect of these two enactments is stated to be, to virtually set 
aside the provisions of Hindu law which penalise renunciation 
of religion or exclusion from caste. It will of course be an 
interesting investigation, how far the Hindu-law-books really 
penalise change of religion. The texts relied on in the decisions 
are chiefly those of Manu, Sankha and Likhita. In the 11th 
chapter of Manu it is provided in verse 183 that the Sapindas 
and Samanodakas of an outcaste must offer water to him as if 
he were dead, outside the village on an auspicious day, in the 
evening and in the presence of relatives, officiating priests arid 
others; and in verse 184 that a female slave shall upset with 
her foot a pot filled with water as if it were for a dead person. 
The text of Sankha and Likhita is as follows: 


“Of him who has been formally degraded the right of inheritance, 
funeral cake and the libation of water are extinct.” 

The decisions have regarded change of religion as render- 

ing a person an outcaste and a degraded person, according to 
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the Hindu law. Now, so tarasensegifi E the Smritis and 
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ces OF changes his religion. The d iloft NPatitaial 
















Digest, Vol. II, p. 431, the definition, gen ofa F a Poty 
Brahma purana is quoted : a TEAT OF ia ve 


en es 


“They who have committed crimes in the first dees ar d as 
degraded persons, viz., the Mahapatakis.” O j ) 3R a 
In the list of Upapatakas given, we find t uffe 


in tbe Yajnavalkya Smriti of “belief in Asat Sastra” which the” 
Mitakshara annotates as “atheism and the like.” But an 
Upapataka does not render a persona Patita. The Patitas, 
the Hindu-law-books treat, as persons excluded from inherit- 
ance, as ‘Patita’ is enumerated in the list of those who are 
excluded from inheritance such as the congenitally blind, the 
idiot, the eunuch, leper, etc. The texts also in the chapters 
relating to Prayaschitta provide expiatory penances and rites 
for the Patita, and it is pointed out that after undergoing such 
expiations his right of inheritance is also established. Though 
excluded fromsinheritance he and his offspring are liable to be 
maintained from out of the family property. The sons of the 
Patita born before he became Patita are not disqualified from 
inheritance. It is only the sons born after his degradation 
that are excluded from inheritance. The wives of outcastes 
have also to be maintained. The daughters born even after his 
degradation are not to be treated as outcastes. (Vide Vasishtha 
Smriti quoted in Apararka. Dr. Jha’s “Hindu Law in its 
sources”, p. 97). In Colebrooke’s Digest, Vol. II, p. 432, it said, 
quoting Vachaspati Bhattacharya: 





“Penance or other atonement which legalises his claim to property can 
only be performed with money begged during his fallen state from his son or 
some other person. Jt ts not proper to affirm thathis property in wealth 
acquired during his fallen state is forfeited by reason af his degradation.” 

From the foregoing it is clear that though a degraded 
person is not entitled to inheritance, he has not forfeited his 
other rights, and though he is regarded. as an outcaste, -he is 
not an.outlaw or one beyond the pale of Hindu law. 

These texts find a place in the context relating to the 
` provision of expiatory ceremonies for Mahapatakas, etc., and 
they in effect enjoin that they should be treated as outcastes 
from the family. From -this it does not follow that either 
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they cease to be Hindus or are beyond the pale of Hindu law. 


The difficulty, if it all, arises only fromthe fact that when a 
person renounces his religion and becomes a Mahomedan or 


a Christian, the Mahomedan law may apply to him or the 
Indian Succession Act in respect of the Christian. 


The Judicial Committee in Abraham v. Abraham, state 
that their conclusion appears to be supported by authority and 
rely on the passage of W. H. Macnaughten’s ‘Hindu Law’, 
Vol. II, pp. 31-32 that: 

“On the death of an apostate from the Hindu faith his heirs according to 
the Hindu law will take all the property which he had at the time of his 
conversion; and the marginal note states that his subsequently acquired 
property would be governed as to its devolution by the law of his new reli- 
gion. The important part which they (Pandits) declare is the separation of 
the convert from the binding force of the Hindu law as to his subsequent 
acquisition.” 


In Sinammal v. The Administrator-General of Madras?, 
the note in Vyavasthachandrika is relied on, which states 
that change of religion is regarded by Hindu law as degra- 
dation. If therefore change of religion is regarded in the 
eye of the law of the Smritis as degradation, the consequence 
necessarily follows that according to that law the degrada- 
tion may be atoned‘for and a convert re-admitted to his 
status. Hence in Administrator-General of Madras v. Anan- 
dachari8, the High Court observes that! the convert might 
be re-admitted to his status as a Brahman had he had at 
any time during his life renounced Christianity and per- 
formed the rites of expiation enjoined by his caste. In castes 
where no expiatory ceremonies are necessary he can be 
reconverted without them. Gurusami Nadar v. Irulappa Konar4. 
So far as marriage is concerned, it was held in a series of deci- 
sions that among Hindus the degradation of apostasy does not 
of itself dissolve the marriage tie. (Vide Government of 
Bombay v. Ganga5; Administrator-General of Madras v. 
Anandachari8 and Emperor v. Lazar6 and the other cases 
‘which followed them). Construing Act, XX of 1850 and. 
Regulation IX of 1832, it was held in Bhagawant v. Kallu’, 
that a Hindu can have a right of inheritance to the properties 





1, (1863) 9 M.I.A, 195 at 238. 2. (1884) I.L.R. 8 Mad, 169, 
3. (1886) I-L.R. 9 Mad. 466 at 470. 4. (1934) 67 M.L.J. 389. 
5. (1880) LL.R. 4 Bom. 330. 
6. (1907) 17 M.L.J. 476: I.L.R. 30 Mad. 550. 
7. (1888) LL.R. 11 Ali. 100.. 
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of a Hindu convert to Mahomedanism. But the Judicial Com- 
mittee in Mitar Sen Singh v. Maqbal Hasan Khan1 overruled 
that construction and gave effect to the general proposition 
that, once a person changed his religion he changed his 
personal law and that law would govern the rights of succession 
of his children. 

But a convert to Mahomedanism retained, it was held, his 
tight to give his son in adoption to a Hindu, Shamsing v. 
Saniabai2. No doubt the Judicial Committee in Abraham 
v. Abraham’, in construing the term ‘Hindu’ in the Madras 
Regulations which prescribed that the Hindu law shall 
be applied to Hindus and the Mahomedan law to Mahome- 
dans, held that they must be understood to refer to 
Hindus and Mahomedans not by birth merely, but by 
religion also. And it is on account of this also that their 
-Lordships decided that the term “Hindu” cannot be applied 
to those who do not belong to the Hindu religion. <A 
distinction was sought to be made so far as conversion to 
Mahomedanism was concerned in Abraham v. Abraham’ that 
after conversion to Mahomedanism, the Mahomedan law ap- 
plied; but so far as Christianity was concerned, the conversion 
to Christianity does not of necessity involve any change of 
the rights or relations of the convert in matters with which 
Christianity has no concern, such as his rights, interests and 
powers over his property. In Jowala Buksh v. Dharum Singh4 so 
far as the Mahomedan law was concerned, it was held that upon 
conversion, in matters of rights to property also, the Maho- 
medan law would apply as the Mohamedan law regulated the 
rights to property of all Mahomedans, though they left open the 
question whether it is competent for a family converted from the 
Hindu to the Mahomedan faith to retain for several generations 
Hindu usages and customs and by virtue of that retention to 
set up for itself a special and cusomary law of inheritance. 
After the passing of the Indian Succession Act it has now been 
finally decided by the Judicial Committee in Komawati v. 
Digbijai Singh’ that if the dceased was a Christian at the time 
of his death, the succession is governed, in regard to the 
questions to which the Succession Act applies, by the Succes- 


1. (1930) 57 I.A. 313, .. _ 2 (1901) LL.R.25 Bom. 551. 
3. (1863) 9 M I.A. 195.: . 4. (1866).10 M.LA. 511. 
5. (1921) 42 M.L.J. 87: L.R. 48 LA, 381: I.L.R. 43 All. 525 (P.C) 
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sion Act. But in cases where there are no statutory enactments 
of British India the rule in Abrahams case will still apply. 
Vide Muhamad Aliyar v. Gnana Ammall. 


It seems also to be accepted that the Hindu religion 
admits of conversion to it from other faiths. In the case in 
Sher Bahadur Singh v. Ganga Bakhsh Singh? the Privy 
Gouncil has quoted the observations of the Judicial Commis- 
sioner which were as follows: 


“ The Subordinate Judge has cited several authorities to show that the. 
Hindu religion admits proselytes of all kinds. The truth of this is indisputa- 
ble.” 


There the question arose as regards the status of a person 
who was born of a Hindu father by a Mahomedan woman who 
was his mistress. As has been already observed, it is also 
difficult to define what is understood by ‘Hindu religion’. An 
element of great vagueness has therefore been introduced in 
the application of Hindu law. There are fresh sources of con- 
fusion also after the passing of the Special Marriage Act of 
1872, later amended by the Act of 1923. According to it 
marriages may be celebrated between persons neither of whom 
professes the Christian, the Jewish, the Hindu, the Mahomedan,. 
the Parsi, the Buddhist, the Sikh or the Jaina religion or 
between persons each of whom professes one or other of the 
following religions, Hindu, Buddhist, Sikh or Jaina religion. 
It has been held in Jnanendra Nath Ray in re,3 that even though 
two Hindus by birth belonging to the Hindu religion declare 
that they do not profess the Hindu religion for the purposes of 
the Special Marriage Act, still they would be Hindus for the 
purposes of the Probate and Administration Acts, so that a 
declaration that he is not a Hindu by religion for the purposes 
of that Act will not have the effect of making him cease to be 
a Hindu. Under the Amendment Act of 1923 even without 
any such declaration valid marriages may be contracted in all 
the communities of Hindus and between Hindus, Buddhists, 
Sikhs or Jains. All these provisions will have far-reaching ` 
consequences in the future as regards the meaning to be given 
to the terms ‘Hindu’ and ‘Hindu religion’ in cases of the 
application of rules of the Hindu law to them. The early 
British administrators began by recognising only two main 





1. (1934) 66 M.L.J. 671. 
2. (1906) 26 M.L.J. 291: L.R. 41 I.A. 1: LL.R. 36 All, 101. 
3, (1922) LL.R. 49 Cal. 1069, 
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classes, Hindus and Mahomedans in India and applied their 
personal law to them respectively, but after the progress of 
British rule and with the increasing contact of western civilisa- 
tion and the consequent change in the ideals, views and modes 
of life and habits of the Hindus and with their rising political 
and nationalistic ambitions, there is bound to be a great deal 
of change in the interpretation of the terms ‘Hindu’ and 
‘Hindu religion’, and in the rules of the Hindu law itself. 
- The change seems to be inevitable in the direction of more and 
more legislative modifications which may, in the end, culmi- 
nate, in the entire supplanting of the present Hindu law by 
statute law. There is already an attempt in Mysore for 
codifying the entire Hindu law for the Mysore province. But 
we are at present concerned here as to the way in which the 
Hindu law is ascertained from its sources and administered as 
a personal law mainly subject to the modifications introduced 
by legislative enactments. As I have already pointed out, it 
was due mainly to the interest which Warren Hastings took in 
the study of Hindu religious literature and philosophy aided 
also by the researches of Sir William Jones who translated the 
laws of Manu and published it in 1794 in Calcutta, that a great 
impetus was given to the acquaintance of English administra- 
tors with the sacred books and the lawsand usages contained in 
them and it was as an outcome of their deep appreciation of this. 
study that the provision in the regulation of 1780 and in the Act 
of 1781 for the application of Hindu law and usages in ques- 
tions of inheritance, succession, etc., among Hindus was intro- 
duced and the system of appointing Pandits to assist the Court 
in expounding that law was established. . The consideration of 
the Policy of the introduction of these enactments establishes. 
the fact that these laws were recognised more as usages of 
the families from which the suitors before the company’s 
Courts and the supreme Court came which are indissolubly 
connected with their religion, rather than in the application of 
the civil law of the conquered country to the inhabitants of such 
conquered territory. It was more because in experience they 
found that there were some general usages which were being 
followed by the majority of the Hindu population inhabiting 
the Company’s territories that the early British judges spoke 
of a general Hindu law. In fact this strong underlying ` 
consciousness in the minds of the early European writers on 


Hindu law and European judges is indicated by the observa- 
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tions of the Chief Justice of Allahabad which were. disapprov- 
ed by the Judicial Committee in Bhagwan Singh v. EEEE 
. Singhl in the following words: 


“ Their judgment give no countenance to the conclusion that in order to 
bring a case under any rule of law laid down by recognised authority for 
Hindus generally evidence’ must be given of actual events to show that in 
point of fact the people subjected to that general law regulate their lives by 
it. The law was ascertained by the usual methods of ascertaining general 
law by reference to authoritative text-books, to judicial decisions and to the 
opinion of Pandits. These authorities were found to be sufficient proof of 
the general Hindu law prevailing over large tracts of country and populous 
communities. Anybody living among them must be taken to fall under 
these general rules of law, unless they could show some valid, local, tribal 
or family custom to the contrary. It seems to their Lordships that to put 
one who asserts the rule of law under the necessity of proving that in point 
of fact the community living under the system of which it forms part is 
acting upon it, or defeat him by assertions that it has not been universally 
accepted or acted on, would go far to deny the existence of any general 
Hindu law, and to disregard the broad foundations which are common to all 
classes, though divergencies have grown out of them.” 


(To be continued). 





SUMMARY OF ENGLISH CASES. 


Russian AND ENGLISH BANK AND FLoRANCE MONTEFIORE 
'(GVEDALLA V. BARING BROTHERS AND Company, Limirep, (1936) 
A.C. 405. 


Companies Act, 1929—Russian Bank—Branch in London— | 
Dissolution of Bank in Russia by soviet decrees—Effect of on 
England Branch—Debt due to English branch—Order to wind up 
under S. 338—If liquidator entitled to commence action in name 
of Bank to recover debts. 

A foreign company incorporated in 1910 according to Russian 
Law at Russia was doing Banking business in England from 1915. 
‘The Bank did business till June, 1920, ż.e., for more than 2 years 
after the Bank, as a result of Soviet decrees had ceased to exist by 
Russian law. In 1917 there were left in the hands of the respon- 
‘dent Co., for the account of the London Branch certain sums and 
‘as the company refused to recognise the claim of the Bank to have 
these moneys paid over to it, the Bank filed a suit to recover these 
sums with interest. But that was dismissed as not maintainable as 
the Bank had ceased to exist in Russia prior to the date of the suit. 
In 1932 a creditor’s petition was filed for a winding up and an 
order was made under S. 338, sub-section (1) (€) (ii) of the 
‘Companies Act on the evidence adduced that the Bank, an un- 
registered Company, had in Russia been dissolved with its affairs 
an this country unliquidated. The liquidator with leave of the 











i. (1898) L.R. 26 I.A. 153 at 164, 165, 166; ILL.R. 21 All. 412 (P.C.). 
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Court ad with the authority of the committee of inspection com- 
menced an action for recovery of those sums. 

Held, by Lord Blanesburgh, Lord Atkin and Lord Macmillan 
that by virtue of S. 338 sub-section (2) and S. 342 together, the 
‘legislature has intended that the dissolution in the foreign country 
shall be ignored and actions taken in the liquidation of the Bank 
as a foreign corporation. As a result the Bank is to be deemed 
by the statute to be a company under the Act and therefore the 
liquidator can use the name of the Bank to sue to recover these 
, Sums alleged to be due to it. 

. Per Lord Russell of Killowen and Lord Maugham dissent- 
ing:—On dissolution in the foreign country, the corporation 
ceased to exist and the property which it owned in England 
thereupon became the property of the Crown. -After the lapse 
of 14 years, an order is made under S. 338. On that order it can- 
not be contended in the absence of specific legislative provision, 
that dissolved foreign corporations can arise from the grave in full 
life and vigour and be entitled to sue to recover property which 
for 14 years and more has been the property of the Crown. The 
plaintiff in the present action remains, notwithstanding the winding 
up order, a non-existent person and cannot sue. 





CHRISTIE AND OTHERS V. THE LORD ADVOCATE ON BEHALF OF 
THE COMMISSIONER OF INLAND REVENUE, (1936) A.C. 569. 

Revenwe—Estate duty—Finance Act 1894, S. 1—Tenant for 
life with an aliquot-share of income from settled property—Death 
of—Succession to—Estate duty payable. 

A testator, after providing for his debts, funeral and admini- 
strative expenses, some legacies, etc., further provided as follows :— 
“after payment of the foregoing provisions my trustees shall divide 
' the balance of the annual income of the trust into ten equal shares 
and shall pay five of these to my said wife and one to each of my 
„iour daughters and my sister-in-law during their respective 
lives . . . Should any of my daughters die leaving issue, the 
` share of income which would have been payable to her shall be 
applied for the maintenance and education of her issue until the 
youngest of them shall have attained the age of 21 years and 
thereafter shall be paid in equal-portions during their lives to such 
of them only as are daughters”, After providing for certain 
‘contingencies,. the testator stated that “after the death of his wife 
no beneficiary should receive more than 600/ per.annum from the 
income of the trust, and that the balance should be paid in other 
ways,’ mentioned in the will. The testator was survived by his 
wife, his four daughters and his sister-in-law. His four daughters 
all attained the age of 19 years and therefore for some time the 
income was paid half to the widow and one tenth to each of the 
other beneficiaries. One tenth of the income amounted to about 
28001. In 1933 Mrs. N one of the four daughters died leaving 

Cc 
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behind 3 children, a boy 12 years old and’ two girls of 9 and 7. 
Mrs. N’s mother was then alive. The trustees were assessed to 
estate: duty in respect of part of the trust fund alleged to have 
‘passed on. the death of Mrs. N, on the footing that the property 
which so passed was 1|10th of the whole trust estate. 

Held, that the case is one in which! property passed within the 
meaning of S. 1 of the Finance Act, 1804 and that the property 
which passed on the death of Mrs. N’ was the settled property 
which produced the one-tenth income to ‘which she was: entitled 
immediately before her death, and which immediately thereafter 
became applicable for the maintenance arid education of her issue. 
_ The Finance Act has no regard to the destination of the property 
which passes on to the interest of the deceased, which, if it be a 
limited interest, can never pass. i i 

Cowley v. Commissioners of Injand Revenue, 1899 A.C. 198. 
“applied. 





BROWNE w. MOODY AND OTHERS, (1936) A.C. 635105 L.J.P.C. 
140. 

Will—Construction—Direction to poy come from a fund to 
som for his life and afterwards to divide among named daughters 
and grand-daughter—No direct wards of gift—Fund directed to be 
divided on son’s death—Absence of any condition personal to the 
daughter’s or grand daughters for vestimg—If daughters and grand 
daughter take vested rights—Clause providing for the contingency 
of any remainderman predeceasing the son—Effect of. 

A testatrix, who died in 1930 by ‘Cl. (5) of her will directed. 
that the income arising from a fund of $1,00,000 should be paid to. 
her son during his life time and that on the death of the said son 
the said sum should be divided as follows :— 

“One half of the said fund to my grand-daughter . . . and 
the remainder . . . to be divided equally between my daughters. 

. share and share alike”. By Cl. (6) she devised all the rest - 
and residue of her estate to her grand-daughter and her three 
daughters share and share alike. By Ch (7) she provided as. 
follows:—‘‘In the event of my grand-daughter . . . or any of 

my said daughters predeceasing me or predeceasing my said son, 
leaving issue, I direct that the child or children of the person so 
dying shall take the interest to which their mother would have beer 
entitled had she survived.” All the beneficiaries mentioned in 
clauses 5, 6 and 7 survived the testatrix and are still alive. Each 
of the three daughters has married and has issue. The question 
was raised whether the grand-daughter and daughters of the 
testatrix had vested interests in the fund. The Chief Justice of the 
High Court for Ontario, and the Supreme Court of Canada, held 
` that no vested interest in the fund was acquired by the grand- daugh- 
-ter and daughters at the death of the testatrix, on the grounds 
that in Cl. (5) there are no words of present gift to the daughters. 
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and grand-daughter but only a direction to divide the fund among 
-them on the occurrence of the sons’s death, that the fund is treated 
as separate and distinct from the estate disposed of in the will, that 
while the other clause of disposition sdys “I give, devise and 
bequeath’, there are no such words in Cl. (5) and finally that the 
words “the interest to which their mother would have been 
entitled had she survived” in Cl. (7) mean that “the mother takes 
no title to that interest unless she survives both the 
testatrix and her son, and that is to. say till time of distribution”. 


Held, by the Judicial Committee that they took a vested interest 
on the death of the testatrix. ‘‘The date of division of 
the capital of the fund is a dies certus, the death of 
the son of the testatrix, which in the course of nature 
must occur sooner or later. In the next place the direction te 
divide the capital among the named beneficiaries on the arrival of 
that dies certus is not accompanied by-any condition personal to the 
beneficiaries, such as their attainment of majority or the like. The 
object of the postponement is obviously only in order that the son 
may during his lifetime enjoy the income. The mere post- 
ponement of distribution to enable an interposed life tenant 
to enjoy will not exclude vesting of the capital. “Where 
there is a direction to pay the income of a fund to one person during 
his lifetime and to divide the capital among certain other named 
and ascertained persons on his death, even although there are no 
direct words of gift either of the life interest or of the capital, the 
. Tule is that vesting of the capital takes place a morte testatoris in 
the remaindermen”. Cl. (7) does not qualify the title to the share 
or postpone the vesting till the period of division. ‘‘Would have 
been entitled had she survived”, is to be read as merely demon- 
Strative of the share in question. A legatee predeceasing the son 
without leaving issue would not be affected by the later clause 
Cl. (7) and the interest of such a legatee would pass on her death 
to her representatives. The contingency of death ‘‘leaving issue” 
does not prevent vesting a morte but it prevents that vesting from 
being absolute, and renders it subject to divesting in the event of 
this specified contingency happening. 


KNow_es w. SOUTHERN RatLway Company, (1936) 2 K.B. 
330=105 L.J.K.B. 350. 


Workmen’s compensation—-Workmen’s Compensation Act, 
1925, S. 1—Accident—Rule prohibiting drinking mitoxicatmg 
liquor by employees—Employee leaving the cart and going to drink 
—Returning after drink and getting into cart—Shpping and falling 
down while so getting up into the cart—Accident—lf im the course. 
of employment. Bot 


A, workman K was employed as a van driver by S. Ry. Co. 
He was sent on duty from the railway company’s Tooley Street 
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depot to take a load to their depot at Nine Elms. While on his way 
from ‘Tooley Street to Nine Elms, K stopped his van outside a 
_ public house. Then he descended from the box seat having first 
drawn into the near-side kerb, put a ‘chain on the. near-side hind 
wheel, removed the near-side trace and threw it over the back 
of the near-side horse, and put the reins through a brass ring on the 
harness. Leaving the van in charge of the boy, he crossed to the 
public house, took beer and went back straight to the van to resume 
his duty. K having removed the chain from the wheel and replaced 
the trace and taken the reins in his hands, was in the act of mounting 
to the box seat. The horses suddenly moved on and thereby he slip- 
ped and fell under the wheel of the van and sustained injuries and 
died. It was‘a rule of the company of which the deceased had 
notice that “Employees must not consume intoxicating liquor while 
on duty”. l 

The County Court Judge held that at the moment of mounting 
the box he was in the course of employment, having returned to 
the employment, and that the rule merely regulated the man’s con- 
duct in his employment and did not limit the scupe of his employ- 
ment. 

Held, on appeal, that K left his box seat for ż prohibited pur- 
pose, and remounting the box was the last stage-of the execution 
af his prohibited purpose and he was therefore not doing any- 
thing for the purpose of, and in connection with his employer’s 
business. Until he had mounted the van to perform his duty to 
drive, he was concerned only for his own purposes to get back into 
a position to perform his duty, an ability to do. which he had him- 
self interrupted for his own purposes. The act which was the 
mounting of the box, though ordinarily incident to the deceased’s 
employment, was done on this occasion not for the employer’s pur- 
poses, but to enable the workman to resume his wrongfully inter- 
rupted employment and to get back.into the place where he could 
again perform his duty. 





Morey ùv. Moore, (1936) 2 K.B. 359105 L.J.K.B. 421. 


Insurance—Injury to motor car of  plaintiff—Plaintiff’s 
insurance company paying part of damage—Knock-for-knock 
agreement with defendants insurance company—Suit against. 
defendant for full amount—If amount can be recovered—Effect of 
knock-for-knock agneement. 


The motor car of the plaintiff was damaged in collusion 
through the defendant’s negligence to the extent of 33/. odd. Under 
“an insurance policy he recovered 28]. odd from his own insurance 
company, he being himself responsible for the balance of 5/. under 
the terms of his policy. The defendant was also insured and there 
was between his insurance company. and the plaintiff’s insurance 
company a knock-for-knock agreement, the purpose of which was 
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that each insurance company is to pay its own assured, without 
question, that which the assured is entitled to receive under the 
_ particular policy, and that both of them are to do their utmost to 
discourage either of their own assured from making claims against 
the other. The plaintiff’s insurance company paid 28%. and directed 
him not to claim from the defendant. But the plaintiff filed this 
suit in tort against the défendant for recovery of the 33/. odd. 


Heid, that the mere fact that the plaintiff’s own insurance 
company have paid the particular loss is not a thing which the 
defendant, the wrong doer, can set up in diminution of damages. 

- The mere fact of his insurance company’s request to him not to 
claim because of the knock-for-knock agreement did not also prevent 
the plaintiff from claiming, in the absence of any fresh contract 
between the insurance company and the plaintiff disabling him from 
suing. If the assured by some process of recovery, obtains a 
payment in diminution of the loss, the underwriters or the insurers 
are entitled to the excess over the amount paid by them to him by 
_way of strict indemnity and no more. - 





GEORGE TROLLOPE AND Sons v. Carran, (1936) 2 K.B. 382== 
105 L.J.K.B. 819. ` 

Damages—Principal’ and agent—Estate agents—Contract 
with defendant to find purchaser for property—Representation by 
defendant that rent was 1801.—Jntending purchaser so informed— 
Defendant then stating that rent was in fact less—Withdrawal by 
purchaser—Agent’s claim for damages. 

The defendant requested the plaintiff’s estate agents to find a 
purchaser for their property and stated that part of that property 
was let at 180/. per annum. The plaintiffs found an intending 
purchaser ‘‘subject to contract” for the price for which the 
defendants wanted, but after negotiations proceeded some distance, 
the defendant stated that the rent of the shop should have been 
given as 145/., as that was the rent which he had verbally agreed 
to, though in the lease the rent was given as 180/. The purchaser 
thereupon required a proportionate reduction in the price but as 
that was not agreed to, the transaction went off. Thereupon the 
estate agents filed this suit claiming damages on the ground that as 
the transaction was not completed owing to the defendant’s mistaken 
statement as to rent, they were entitled to the commission 
that they would have earned had the sale been completed. The 
Country Court judge held that the plaintiffs had done everything 
they, undertook to do, and every term in the proposed contract had 
been agreed to “subject to contract”. And as the contract was not 
completed by the defendant’s mistake; the plaintiffs were entitled 
to damages equal to the full amount of the commission they would 
have earned had the transaction gone through. 

Held, on appeal, that the plaintiffs had done all the work 

_which is expected from an agent, but their work, having regard 
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to the offer being ‘‘subject to contract” might not have resulted in 
a sale which would have entitled them to their commission. There 
were other terms which would have. to be settled between vendor 
and purchaser before the commission would become due, but the 
plaintiff having done all the agency work the defendant was liable. 
But the, damage cannot be the full commission unless it was clear 
that but for this rent difference the transaction would have been 
complete, as the contract was ‘subject to contract’. The Court must 
in assessing damages take into consideration the risk that there was 
that the defendant and the proposed purchaser might never have 
come to an agreement with regard to the several matters that would 
have to be settled before there could be a concluded contract as 
between the vendor and the purchaser, including especially the date 
of completion. 


CRAVEN-ELLIis v. CANONS, Liwitep, (1936) 2 K.B. 403105 
L.J.K.B. 767. 

Companies Act, 1929, Ss. 141, 143—Appointment of managing 
director—W ork done by director—Qualification shares not obtained 
—Claim for work, done on quantum meruit. 


The plaintiff was a valuer and estate agent. In 1927, Sir A and 
his son P became interested in the development of a building 
estate known as Canons estate. They requisitioned the services 
of the plaintiff and he agreed to serve on certain terms settled 
between them for 3 years. In 1928, Canons Limited, was formed 
to purchase this estate and the plaintiff continued’ to do the work 
for this new company. There was no fresh agreement but the 
company received and accepted the services he was rendering. 
Certain directors were appointed who executed an agreement in 
favour of the plaintiff stating the terms on which he was to act as 
managing director of the company. Until the company purported 
to put an énd to this agreement the plaintiff continued to do the 
services. Under the Articles, a director must: obtain qualification 
shares within two months but neither the directors who appointed 
the plaintiff. nor the plaintiff obtained the shares. 


Held, that the plaintiff was entitled on quantum meruit basis 
for work done. The directors not having obtained the qualification 
shares, they had no authority after those two months to act for the 
company. The contract was therefore not binding on either party. 
It was, in fact, a nullity and therefore it presents no obstacle to 
the implied promise to pay on a quanium meruit basis which arises 
under law from the performance of the services and the implied 
acceptance of the same by the company. It is an obligation 
imposed by law in all cases where the acts are purported to be done 
on the faith of an agreement which is supposed to be but is not a 
binding contract between the parties. If the contract were an effective 
contract by the company, they would be bound to pay the remuner- 
ation, the’ basis of remuneration being quantum meruit, ie., what 
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the company. would have to pay if they would have had to get some 
other agent to carry it out. 


Davis v. Liste, (1936) 2 K.B. 434105 L.J.K.B. 593. 


Police—Entry into private premises to enquire regarding 
suspected offender—Owner of premises asking him to leave 
premises—Polce officer nevertheless remaining there—Assault by 


oumer—lf guilty of assaulting a police officer “in execution of 
duty”. 





Two police officers on duty, one of whom respondent was in 
plain clothes and the other in uniform, noticed a motor lorry, 
which in their opinion was causing an obstruction in the highway, 
outside the garage. Two men were repairing the lorry in the 
highway and committing an offence under S. 54 of Metropolitan 
Police Act, 1839. The lorry later was removed into the garage. 
Then the police officers went into the garage to enquire as to the 
persons responsible for. the obstruction. Neither of these police 
officers requested or obtained permission to enter the garage, and 
neither possessed or wads duthorised by, a search warrant to enter 
the garage. The apellant, a member of the railway firm, then 
entered the garage and asked them to leave but on their continuing 
to stay assaulted and drove away the respondent. 


Held, that the officers were not, at the time of the assault, 
acting in the execution of their duty. It may be that the officers 
were at liberty to enter the garage to make an inquiry, but from 
and after the time the appellant said ‘get outside, You cannot 
come here without a sedrch warrant’, the officers by remaining 
there were trespassers atid not acting in execution of their duty. 
But how far the extent of the assdult was justified was to be 
determined on the footing that they were trespassers. 





Rex v. Gee. Rex v. Binsy. Rex v. Dunscomse, (1936) 2 
K.B. 442105 L.J.K.B. 739. 


Criminal Law—Inilictable offence—Conunitting  justices— 
Depositions irregularly taken—Committal—If valid—Indictable 
Offences Act, 1848, S. 17. 

The appellants were convicted of the offence of shop-breaking. 
Before the committing justices the witnesses were examined by 
the chief constable from a prepared type-written statement, analo- 
gous to a proof, copies of which were handed over to the magis- 
trates and their clerk. Nothing was taken down by the magistrates 
but the prepared staternetit was checked by the clerk and then signed 
by the witnesses. They (witnesses) were not furnished with a copy 
of the statement. THe. appellants were committed to the quarter 
sessions and convicted by them. 
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Held, that the committal and conviction were illegal. The pro- 
ceedings were so defective that there was no lawful commitment at 
all for trial. There has been a mistrial and a proper trial ought 
to be ordered but as the appellants had, been in custody for a suffi- 
ciently long time, the convictions were quashed. 


Hottywoop Sitver Fox: Farm, Limitep v. Emmer, (1936) 
2 K.B. 468=105 L.J.K.B. 829. 


Nuisance—User of one’s land—Maliciously doing acts on one’s 
lands to injure the neighbour—If can be restrained. 


The plaintiff purchased a large plot of land to start business 
as a breeder of silver foxes and created a number of pens in which 
to keep them and started business with thirteen vixens and twelve 
dog foxes. On the north-east of it was the defendant’s field. 
Silver foxes breed once a year between January and May, and 
during the breeding season the vixens are extremely nervous. 
Any loud unusual noise upsets them and may put a vixen off mating, 
cause miscarriage and even make it devour its young. In April 
the defendant maliciously with a view to injure the plaintiff asked 
his son to discharge a gun loaded with black powder at the boundary 
of his land nearest to the pens. The shooting greatly alarmed the 
vixens and the plaintiff suffered considerable damage by some 
vixens refusing to mate, etc. - 

Held, that no owner has an absolute right to create noises upon 
his own land, because any right which he has under law is qualified 
by the condition that it must not be exercised to the nuisance of his 
neighbours or of the public. If he violates that condition he is 
guilty of a legal wrong and if he does so intentionally he is guilty 
of a malicious wrong and can be restrained by an injunction from 
committing such a nuisance and liable to damages. 

Bradford Corporation v. Pickles, (1895) A.C. 587, has not 
overruled the cases in Keeble v. Hickeringill, (1706) 11 Mod. 74, 
Gaunt v. Fynney, (1872) L.R., 8 Ch. 8 and [bottson, v. Peat, (1865). 
3H. &C. 644. 





DopwortH (H. M. INSPECTOR oF Taxes) v. Dars, (1936) 
2 K.B. 503105 L.J.K.B. 586. 


Income-tax—Finance Act, 1920, S. 18—Incometay Act, 1918, 
S. 125—Assessments made on foot of assessee being a married. man 
Marriage declaned- null on ground of wifé's impotency after the 
year of assessment—If prior assessments can be ne-opened.- 


In the years from 1921 to 1932 both inclusive, the respondent, 
having declared in the income-tax returns made by him that he had 
a wife living with him or that his wife was wholly maintained by 
him during the years of assessment, was granted the statutory 
personal allowances applicable to a married man during those years, 
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under S. 18 of the Finance Act, 1920, sub-section (1). That 
section provides that “The claimant, if he proves that for the year 
of assessment he has his wife living with him, or that his wife is 
wholly maintained by him during the year of assessment, and that 
he is not entitled in computing the amount of his income for that 
year for the purposes of the Income-tax Acts to make any deduction 
in respect of the sums paid for the maintenance of his wife, shall 
be entitled to a deduction”. In 1933 a decree of nullity of marriage 
was obtained on the ground of the incapacity of the wife to con- 
summate the marriage. Thereupon the Inspector of taxes imposed 
additional assessments representing the personal allowances 
- obtained by the respondent in the years 1928-29 to 1932-33 under 
Cl. (1) of S. 125 of the Income-tax Act, 1918, which provides that 
“Tf the surveyor discovers . . . that a person chargeable has been 
allowed, or has obtained from and-in the first assessments, any 
allowance, deduction . . . not authorised by this Act, then and in 
every such case” the surveyor might make or have made an addi- 
tional assessment. The decree of nullity declared “the marriage 
in fact had and solemnised on 22nd October, 1921, . . . to have been 
and to be absolutely null and void to all intents and purposes in the 
law whatsoever”, etc. 


Held, that a marriage which is null on the ground of the in- 
capacity of one of the spouses is voidable and not void; but when 
avoided, it is void ab imitio, but not for all purposes. The wife 
referred to in S. 18 of the Finance Act includes a de facto wife 
whose marriage is otherwise regular and can be declared null on 
the ground of incapacity due to impotence. Transactions which 
have been concluded, things which have been done, during the 
period of the supposed marriage, cannot be undone or re-opened 
after the marriage has been declared null and void. The revenue 
authorities had no power to make a fresh assessment by reason of 
the fact which arose after the year of assessment, the fact being 
that the husband had determined to-exercise his option and exer- 
cised his option to avoid the marriage. 





ENGLISH v. BLOOM AND THE LONDON PASSENGER TRANSPORT 
BOARD, SIEGENBERG v. Same, (1936) 2 K.B. 550105 L.J.K.B. 
659. 

Costs—Single accident—Two passengers injured—Two suits 
through one solicitor—lf proper—Damages deposited in Court— 

- Reduced in case of one and increased for the other plaimtiff— 
Proper order as to costs. 


E and S were both passengers in a taxicab owned and driven 
by B (ist defendant). The taxicab was caught between two 
tramcars owned by the 2nd defendants Transport Board. The 
plaintiffs sustained personal injuries thereby and it was admitted 
that both the defendants were negligent. Both the plaintiffs 

D 
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engaged the same solicitors but two separate writs were issued one 
on behalf of each. Separate claims were delivered and at the 
request of defendants the two actions were consolidated. The 
court awarded 2001. to E and 185/. to S as damages. With the 
defence the defendants paid 225/. as for E and 1251. as for S into 
court as admitted damages. 


Held, that there can be two writs. It is at the option of the 
plaintiffs to issue one or more writs. As for costs, the court passed 
the following order considering that S got more than the deposited 
amount and E less, 


Judgment for S for 185/. and costs including the costs of the 
consolidated action, except in so far as directly attributable to the 
claim of E after the date of payment into court. 


Judgment for E for 200/. and costs up to the date of payment 
into court. E to pay to the defendants any costs of the consolidated 
action arising after the date of payment into court which are 
directly attributable to his being a party to the consolidated action. 





GASKELL AND CHAMBERS, LIMITED v. ` HUDSON, DopswortH 
AND Company. Ex parte GASKELL AND CHAMBERS, LIMITED 
(1936) 2 K.B. 595==105 L.J.K.B. 734. 


Contempt of Court—Action for slander of goods—Publication 
by dié¢fendants’ agent of plaintifs statement of claim with his 
comments pending the suit—lf and when contempt of Court. 

` The plaintiffs G.C., Ltd., were manufacturers and sellers of 
‘fittings for hotels and public houses and in particular of apparatus 
for conveying beers from cellar to bar. The defendants were also 
manufacturers of another apparatus for the same purpose. The 
suit was brought by the plaintiffs for damages and for an injunction 
on the ground that the defendants had falsely and maliciously 
caused to be published to brewers letters containing statements 
disparaging the plaintiffs’ apparatus as being obsolete and anti- 
hygienic. A copy of this claim was served on the defendants 
The defendants’ agent H, without the knowledge of defendants 
sent up ‘copies of this claim to certain brewers with a letter con- 
taining the words “since the commencement of this business our 
sales have shown considerable increases week by week and this 
unbounded success seems to have aroused the rabid jealousy of 
Messrs. G. C., Ltd., as shown by; the enclosed ‘statement of claim’ 
which we received from them . . . we refuse to! be intimidated by 
these actions, and we intend to contest this ‘cock and bull’ claim to 
the uttermost degree”. The plaintiffs thereupon moved for con- 
tempt of court in publishing this letter and the ‘statement of claim 
pending trial of the action. 


Held, that publication of pleadings in an action may in certain 
circumstances amount to a contempt of court; while in other cir- 
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cumstances it may not. Making unfavourable comments upon 
another party to the action may amount to a contempt of court, 
though it will not in every case be a contempt of court. Even if 
it be established in a particular case that something has been done 
which does amount to a contempt of court, an application for 
attachment or committal ought not to be made, unless that con- 
tempt is calculated really to interfere with a fair trial. The plead- 
ing published here is of the opposite side and further the letter only 
repeats the slander complained against in suit and that repetition 
cannot amount to contempt. 


Reg. v. Payme and Cooper, (1896) 1 Q.B. 577, applied. 


NEWELL v. Cross, Coox, PLUME, CHENERY, (1936) 2 K.B. 
632==105 L.J.K.B. 742. 


Road Traffic Act, 1930, Ss. 61 and 72—Tavicacab run without 
road service licence as Express carriage—fire of taxicab by A— 
Six others being taken by A with agreement to rateably contribute 
to the hire—Velicle an Express carriage—No antecedent contract 
to contribute—Not an express carriage. 


Miss C saw one Cook, a taxicab driver and arranged with him 
that he should convey her and certain of her friends to a certain 
place S and'back for a fixed price. Cook picked up Miss C and six 
other ladies at different addresses and convéyed them to S. 
Similarly Mrs. P arranged with another taxicab driver Chinery 
to take her and her friends to S and back for 14s. irrespective of the 
number of passengers. Neither the drivers nor Miss C nor Mrs. 
P held a road service licence or a public service vehicle licence. On‘ 
the way a police constable stopped the cabs and a traffic examiner 
asked Mrs. C as to the terms of the drive and she stated that she 
was paying Cook 14s. for the journey and that she would 
collect 2s, from each of her six friends in the cab. As for 
Mrs. P she paid Chinery 145. before starting, no part of which 
was stipulated to be paid by her friends, though they subsequently 
paid her 2s. each. Miss C and Mrs. P and their drivers were 
charged under Road Traffic ‘Act, 1930, Section 72, sub-section (10) 
for unlawfully causing a motor vehicle to be used as an express 
carriage, without a licence therefor. 

Held, that the drivers did not know and had no reason to 
know that any part of such fare was or would be paid by the other 
passengers and were not therefore guilty. As for Miss C it was 
in her mind before the contract that she was to collect, and was 
entitled to collect, from each one of her fellow passengers a rate- 
able contribution. The passengers were therefore “carried in a 
motor vehicle in consideration of separate payments made by them” 
within the meaning of S. 61, sub-section (2) and therefore it 
became by virtue of that sub-section “a vehicle carrying passengers 
for, hire or reward at separate fares” and consequently an express 
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carriage under sub-section (1) of S. 61. As it was used though 
ae without the licence, Miss C was liable under sub-section 

But as for Mrs. P, she paid 14s. before starting and no con- 
tribution was asked for towards the charge made from the other 
passengers in the taxicab. There was nothing to indicate that 
contributory payments were contemplated at the outset or formed 
any part of a contract or bargain. Therefore she was not guilty. 

Held, further that when a police officer questioned the persons in 
the taxicab, it was his duty to have administered a warning to them 
that there was no duty cast on them under the Road Traffic Act 
to furnish the information as to who is paying the fare. 





JOTTINGS AND CUTTINGS. 


Conditions and Parental Duty—Long ago it was said in a book 

which, like Coke upon Littleton, has the force of law mainly because 
it is so old, that a condition the effect of which is “to restrain or 
forbid a man the doing of his duty is for the most part void”: 
Shep. Toutch: I, 132. The maxim, indeed, hardly requires 
antiquity to recommend it, and it seems to be needlessly qualified 
by “for the most part.” But it was aptly applied by’ 
Bennett, J., in Re Borwick, (1933, Ch. 657; 102 L.J.Ch. 199), 
where a condition in a settlement requiring a grandchild of the 
settlor to be a Roman Catholic on pain of forfeiting his benefit was 
held to be void because it operated to interfere with the parent in 
the exercise of his parental duty as regards the religious instruction 
of his children. And this has been followed by Farwell, J., in 
Re Tiegg, (1936) 2 All. E.R. 878), where a testator in giving a 
weekly sum of 2/, to his daughter, and if she predeceased him the 
capital to her children, added a condition that the daughter and her 
children should ‘‘at all times conform to and be members of the 
Church of England and that no child should be sent to a Roman 
Catholic School.” The learned Judge rejected the first branch of 
the condition for uncertainty. He did not know what “conform 
to” meant; and he rejected the second branch as interfering with - 
parental duty. Clearly the Court is not astute to give effect to such 
conditions, and perhaps there will come a time when a condition 
based on religious intolerance will as such be void. But confor- 
mity to the Church might raise interesting questions as to 
nonconformity and dissent, which we believe are essentially 
different—L.J., 1936, p. 21. ` 





‘Self Criticism on the Bench—At Oklahoma City recently, a 
Judge, who had in the course of the trial of four men charged with 
defrauding the Government, made some caustic criticisms of 
administrative orders issued in Washingtom, thought better of it 
and ‘ordered a new trial on the ground that his remarks could have’ 
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been highly prejudicial either to the proseoution or the defence. 
Few judges are quite so frank about their errors, but Blackburn, J., 
once went further when, in trying a case in which the plaintiff's 
counsel claimed that his client’s career had been blighted by the loss 
of an eye, he had interrupted, saying “I have lost the sight of an 
eye, and it has not blighted my career.” The jury awarded trifling 
damages, and the judge blaming himself, sent the plaintiff a cheque 
for £50. There was once a learned serjeant who, having decided 
a case as commissioner of assize, afterwards moved as counsel for 
new trial on the ground of misdirection ——S.J., 1936, p. 570. 





The Week’s Personality——Few lives in the law have spanned 
such a period as Lord: Halsbury’s, whose days stretched back from 
Lord Birkenhead to Lord Eldon, from Lord Trevethin to Lord 
Tenterden. His upbringing had been unusual for he never went 
to school but he received from his father at home an education so 
complete that he could throughout his life read the Latin and Greek 
classics for pleasure. He also gained some knowledge of Hebrew. 
At Oxford where he took his degree he rowed in his college eight, 
and after coming down he assisted his father in the work of editing 
a paper. In 1850, in his twenty-seventh year he was called to the 
Bar at the Inner Temple, embarking on that career which led him 
thrice to the Woolsack, where with short intervals he presided for 
the greater part of twenty years, and where he immediately proved 
himself to be primus inter pares. Extreme old age still found him 
active and vigorous, and it was only in 1916, that he delivered his 
last judgment in-the House of Lords. Well might his successor, 
Lord. Birkenhead, in conveying to him the profession’s congratu- 
lations on the seventieth anniversary of his call to the Bar, apply 
to him Homer’s tribute to Nestor: “Two generations of mortal 
men already had he seen perish that had been of old time born and 
nurtured with him in goodly pylos, and he was King of the third.”— 
S.J., 1936, p. 701. 





Calling the Spirits-—-In a King’s Bench case towards the end 

"of last term the dispute concerned the origin and authenticity of 
certain ancient Indian miniatures, a question so obscure that 
Greaves-Lord, J., suggested that the only way of getting at the truth 
was to call the spirits. “You may call them,” said counsel, “but 
whether they will come is another matter.” That recalls a certain 
murder case at Warwick when the defence, as a last resort suggested 
that the crime had been committed by an apparition. Said the 
judge to the jury: ‘‘I think, gentlemen, you seem inclined to lay 
more stress upon an apparition than it will bear. I cannot say I 
give much credit to those kind of stories; but be that as it will, we 
have no right to follow our own private opinion here. We are 
now ‘in a' Court of law, and must determine to it; and I know not 
of any law now in being which will admit the testimony of an 
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apparition; nor yet if it did, doth the ghost appear to give evidence. 
Crier, call the ghost.” The crier called thrice but to no purpose.— 
S.J., 1936, p. 701. - 





The A.-G.; Also the Microphone—Sir Donald Somerville as 
Attorney-General and head, or leader, of the Bar, took the opportu- 
nity of endeavouring to eradicate from the public mind the low 
opinion sometimes entertained of advocates and also to give a woe 
of advice to the Bar. 


The Law Officer’s opinion was: (1) that the Bar does not 
spend its time trying to bamboozle juries; (2) that the Bar does 
not attempt the impossible task of seeking to influence His Majesty’s 
Judges against their better judgment. He did not say that some 
of them do attempt to influence H.M. Judges against what they 
apprehend might otherwise be their bad judgment. To the Bar the 
youthful A.—G. said: Fairness first, the proper exposition of facts 
and arguments combined with brevity. The A.-G.’s eye, as he 
uttered these words, seemed to rest here and there as he 
recognized some learned friends in the distinguished company. 


To return to the impending reforms. We see the shorthand- 
writer on the horizon; but where is the microphone? In the 
Annual Statement of the Bar Council for 1931 it is recorded that 
in the early part of the year the Council “made efforts to procure 
the experimental installation of microphones in the Law Courts 
for the better hearing of witnesses (no mention of Judges) ; that 
the Marconiphone Company gave the benefit of a long, free trial 
of its apparatus in the President’s Court (Lord Merrivale) ; that 
reports on its usefulness were very favourable; but the necessity 
for curtailing expenditure having arisen, the Council considered 
the time inopportune to press the merits of the innovation. 


That was the year of the Great Depression; this is the year of 
Boom, the year (the Council may think) of opportunity. L.J., 
1936, p. 337. 





Lawyers, Chents and. the Occult.—I could produce (but will 
not) the names of lawyers, including Judges, who believe in occult 
phenomena and others who profess to have an open mind in regard 
to the allegations of the psychic people. I do not say that they 
believe in talking, mongeese (if this is the plural) ; but they regard 
as true things which in a Court of Law would be regarded as 
„incredible. And there is no doubt that in the popular opinion belief 
in such matters is regarded as a symptom of craziness or 
abnormality. One feels (without making any assertion on the 
point) that if Mr. Lambert did believe in talking mongeese, and that 
if Sir Patrick Hastings conducted the plaintiff’s case on that footing, 
his success would perhaps have been less certain. 
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It might be argued that the occult in law is dangerous and 
uncertain stuff. Some-years ago (for example) a woman plaintiff 
rejected the strong advice of her lawyers to accept a substantial 
sum offered by the defendants in settlement of the action. Her 
reason was that she had attended. at seances at which a dead Lord 
Chancellor appeared, telling her not to settle, but to fight; and that 
she would obtain very heavy damages. Unconscious of the late 
L.C.’s opinion, Avory, J., heard the case, and on the merits gave 
judgment for the defendants. 

Counsel and solicitors for the plaintiff were not unnaturally 
conscious of the ill-effects of the psychic (or it may be the pseudo- 
psychic) in that case.——L.J., 1936, p. 338. 





The Russell Rule Again. —Since 1924, when it was propounded, 
there has been speculation as to whether the rule in Russell v. 
Russell, (1924), A.C. 687 is applicable to evidence in nullity suits. 
The question has now been decided by Mr. Justice Langton in 
Farnham, v. Farnham otherwise Daniels (1936) 3 All. E.R. 776. 
Russell v. Russell lays down that neither spouse may give evidence 
in a matrimonial cause or proceeding to show that he or she did 
not have marital’intercourse if such evidence would tend: to bastar- 
dise a child prima facie born in wedlock. But the application of the 
rule has been considerably limited by a series of cases. To that 
series the decision in Farnham v. Farnham is an important addition. 
The parties went through a ceremony of marriage in 1933, and the 
respondent (the de facto wife) left the petitioner a few months 
later. In 1935, the respondent gave birth to a child. The de facto 
husband brought a suit for nullity, alleging that the marriage had 
not been consummated, and that the respondent was incapable of 
consummating it. At the hearing the question arose whether the 
petitioner’s evidence of non-consummation was admissible, as the 
possible result would be the bastardisation of the child. Mr. 
Justice Langton, holding that this evidence was admissible, quoted 
the dicta of Lords Finlay and Dunedin in the Russell case as show- 
ing plainly the intention of the majority that the rule should not 
prejudice the parties to nullity suits. Furthermore, the Poulett 
Peerage. case (1903), A.C. 395 appears to have established an 
exception to the rule in order ‘‘to allow a man to assert his own 
virtue’. “If exceptions to the Russell rule are to be admitted”. 
said Mr. Justice Langton, “this case would surely appear to be @ 
fortiori to the exceptions allowed in the Poulett Peerage case” — 
L.J., 1936, p. 399. 





A Happy Ending .—it it not often that the President, sitting in 
the Divorce Court, has the pleasant experience which occurred to 
him this week (Times, December, 8). .A husband who had been the 
respondent in a divorce suit in which a decree nisi had been granted 
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to his wife, came before him in person with a motion to rescind 
the decree. The petitioning wife appeared by counsel to consent 
to the application, and was able to assure the learned President that 
the King’s Proctor had heard of what was to be done, and had 
raised no objection. The President’s only difficulty was that the 
application was made by the respondent-—by the “guilty party”— 

if it is not invidious to use that term when the past has been happily — 
wiped out. In 1921 a petitioning wife moved that a decree nisi 

granted to her might be rescinded, while her husband vigorously ` 
opposed and applied to have it made absolute (Rutter v. Rutter 
.(No. 2) 1921, p. 421. In that case Sir Henry Duke (as he then 

. was) dismissed the husband’s application on the ground that, as he 

was the guilty party, he could have no relief; and declared that 

that rule was a settled rule of the division. On the other hand, the 

_ learned President said in that case, and on good authority, that a 

decree msi may be rescinded at- the instance of the spouse who 

obtained it. We do not know why in the last case the lady did not 

move for rescission, but left it to her husband to do so. The course 

taken was no doubt more consonant with the rules of chivalry than 

with those of the Divorce Court. However, as there was nobody 

to oppose, the President gladly rescinded the decree with the con- 

sent of everybody concerned. For him this must have been a novel 

and happy experience.—L.J., 1936, p. 399. 





Our Unknown Judges—Of such melancholy experiences per- 
haps the least was the failure to distinguish the Law Lord from 
the County Court species. For it is the sad truth that owing to 
- the absence of press portraits and other caricatures, the features 
of our greatest Judges are unknown to the general public. The intelli- 
gent and the psychic may recognise the judicial face, but by what 
external marks they distinguish. High from County Court, Law. 
Lord from Metropolitan Magistrate? So often the County Court 
Judge is sartorially superior; and if in identification parade they 
were submitted for detection on a view of heads alone, or of the 
whole persons in bathing costumes, the task would prove 
insuperable. 


Hawke, J., once acclaimed as the handsomest man at the Bar, 
and now highly placed in the judicial heirarchy, told some good ` 
stories in a capital speech; and Mr. Norman Birkett was happy 
and at ease in proposing the toast of The Ladies. At the close 
Mr. S.H. Vere had little time, but he said much in few words and 
the President had reason to be pleased with the ‘toast and the 
enthusiasm with which it was received. 


Mr. Gavin Simonds, K.C., found himself in the happy posi- 
tion of being able.to tell the Judges what he thought of them without 
fear of interruption or imprisonment, and he made good use-of his 
advantage, to the great joy of the listeners; but he concluded with 
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serious praise, and it was a good point he made in observing that 
their surpassing excellence’ was due to the fact that they were 
“untrained”, that is to say, that their judicial qualifications were 
largely due to the experience and knowledge obtained during their 
practice at the Bar, and not as persons practising the art of judge- 
ship from their youth up.—L.J., 1936, p. 411. 





First C. J. of India —Sir Maurice Gwyer, K.C.B., K.C.S.1., K.C., 
has, with the approval of the King, been appointed the first Chief 
Justice of India in the Federal Court, and although the appointment 
will not take effect until October 1, 1937, he will have preliminary 
work in plenty before the arrival of-the appointed day. It is also 
announced that Mr. L. A. J. Granville Ram, C.B., is to act as 
First Parliamentary Counsel during Sir Maurice’s visit to India, 
and that when the appointment as C.J., takes effect, Mr. Ram will 
receive the full appointment. Sir Maurice Gwyer was King’s 
Proctor and Treasury Solicitor from 1926 to 1933, and in the latter 
year was appointed First Parliamentary Counsel to the Treasury. 
-He will be 59 next year, so that if he retires at the age limit of 65 
he can look forward to no more than six years’ tenure of the Chief 
Justiceship. Coa jal 

It is 33 years since he was called to the Bar at the Inner 
Temple; and he took silk in 1930. He was legal adviser succes- 
sively to the Insurance Commissioners, the Ministry of Shipping, 
and the Ministry of Health before his appointment as King’s 
Proctor and Treasury Solicitor in 1926.—L.J., 1936, p. 416. 





A Good Appointment.—The news of Sir Maurice’s appoint- 
ment-was received with general satisfaction in India, where his 
work for.the new Constitution and the drafting of Acts and Orders 
is known and appreciated. This knowledge will, it is said, “qualify 
him peculiarly for an office in which, it will be his duty to interpret 
the Constitution and deliver judgment in disputes between the’ 
Federal -Courts.” 


- His most notable contribution to legal literature was as editor 
of the 12th, 13th, 14th, 15th and 16th editions of Anson's Law and 
Custom of the Constitution—L.J., 1936, b. 416. 





I PE E Court of Criminal Appeal have once again had 
- to declare the law as to the defence of insanity in criminal cases. 
Nothing has’ been done in the last century to improve on the state- 
ment of the law as laid down in MacNaughten’s case (4 St. Tr. 
847). Some men of science and some lawyers have thought fit to 
recommend a change which should take note of the development 
of scientific theory or knowledge; yet the law remains as it was. 
Three essential points, the last of which was stated in an alter- 

E 
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native form, must be establishment: a defect of reason; the exist- 
ence of a disease of the mind which causes that defect; and the 
result that the prisoner at the material time either did not know 
the nature and quality of the act which he committed, or, if he did, 
did not know that what he was doing was wrong. There may, in 
times past, have been some doubt as to where onus probandi lay in 
the cases of prisoners who allege insanity; but subsequent decisions 
have made it clear that the burden of proof of the matter is on the 
prisoner. This is a rare exception to the general rule that, in all 
criminal cases, the Crown must prove. The only question really 
in issue this week (Times, December, 15) was whether, when no 
medical or other positive evidence of insanity is tendered for the 
prisoner, but the jury are asked to infer insanity from the whole 
story, it is proper for the Judge to rule that there is no evidence 
to support a verdict of “Guilty but insane’. This had been done 
at York Assizes; and the Court of Criminal Appeal approved the 
course taken —L.J., 1936, p. 417. 


y 


The Law of Evidence.—it is not always easy to discern whe- 
ther a question in cross-examination merely goes to a witness’s 
credit or if, whilst discrediting the witness, it does not also 
have a direct bearing on the issues in the case. This 
distinction may often be of considerable practical importance 
for if the question only goes to credit and the witness denies 
what is put to him, unless the question be as to a previous 
conviction or an alleged statement contrary to his present testimony, 
the witness’s answer cannot be contradicted. Whether the witness 
or persons associated with him are actuated by feelings of hostility 
to the accused has usually been regarded not merely as affecting the 
witness’s credit but as a material circumstance in the case. The 
decisions, however, are not uniform, but the question has been set 
at rest by a ruling of the Court of Criminal Appeal, in Rex v. 
Phillips, on November, 30. In that case, which was tried at the 
recent Chester Assizes, two children, who had given evidence 
against their father in respect of alleged offences by him against 
them, were asked whether they had not told some persons that the 
evidence they would give was what their mother had told them to 
say. They both denied this accusation, and. witnesses where tender- 
ed by the defence to refute their denial and prove that their 
mother was at enmity with the accused. The trial judge rejected 
this evidence and a conviction followed. The Court of Criminal 
Appeal have now quashed this on the ground that the question 
“whether the children were speaking from their own knowledge or 
were acting under their mother’s direction was a material issue— 
a decision which, we may respectfully say, accords as well with the 
balance of authority as with the dictates of justice. —L.J., 1936, 
b. 417. 
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An Amazing Month—This amazing month of December is 
little more than half spent, and His Majesty’s liege subjects are 
too exhausted in spirit for any further examples of the unprece- 
dented. It is hoped that what is left of this wintry month will 
hold nothing more abnormal than Christmas, and that some longer 
space of comparative peace may be vouchsafed so that we may truly 
adjust ourselves to the irrevocable things which so surprisingly and 
unexpectedly have come to pass. The King of last week is not the 
King of to-day, though the former King is still alive. 


Despite bewilderment, however, all men are conscious of one 
gratifying fact: that they and the British Commonwealth stand on 
the solid ground of undivided allegiance. As an Archbishop 
truthfully observed on an ill-omened occasion, although within 24 
hours one King went and another King came, there has been ‘‘no 
confusion, no strife, no clash of parties.” And it is also abundantly 
manifest that when the change became inevitable the fact that it 
occurred without strife or division, and without risk or danger to 
the State, the Empire and the Throne, was due above all others to 
the conduct and behaviour of one man, that is to say, of him who 
last week was King Edward VIII and is now His Royal Highness 
the Duke of Windsor. ’ 


Such acknowledgment of truth implies no disparagement of 
the patriotic services of those who helped to bring us to the place 
wherein, with one heart and voice, we say: God Save the King.— 
L.J., 1936, p. 427. 





The King’s ‘‘Cousin”.—To the lawyer (or lawyers) responsible 
for the application! of the word ‘‘demise”, in the Abdication Act, to 
this unprecedented transfer of the Crown, the thanks of the nation 
and Empire are due; for if the change were not regarded as a 
_ “demise’’ we should still be in the midst of troubles, possibly not 
the least of them a General Election: When prizes are distributed, 
the astute lawyer or lawyers must not be forgotten. 


Laymen who have been reading with avidity all writings 
relating to the Abdication were some of them misled by the termi- 
nology of the Commission, ‘‘signed by the King’s own hand,” 
giving the Royal Assent to the Bill, into the belief and confident 
assertion that Vizcount Hailsham is a near relative of King 
Edward VIII. ‘‘For is it not written”, they said, ‘‘as follows 

‘Willing this the said Act shall be of the same strength 
force and effect as if we had been personally present in the said 
Higher House and had publicly and in the presence of you all 
assembled and the same Commanding also our most dear Cousin 
and Counsellor Douglas McGarel Viscount Hailsham Chancellor of 
Great Britain to seal these Our Letters Patent with Our Great Seal 
of Our Realm” thereafter referring to the Dukes of York and 
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Gloucester as “Our most dear and entirely beloved Brothers”— 
as they are in fact.—L.J., 1936, p. 427. 





Blackstone Explains.—The tie between the King and the Lord 
Chancellor is not indeed one of blood and kinship, and as appearing 
in royal writs and commissions the cousinly word is customarily 
used by the Sovereign as an expression of friendly relationship 
with a nobleman. It is “used by a Sovereign in addressing or 


‘formally naming another Sovereign, or a nobleman of the same 
nas 


In Blackstone’s commentaries (I, 386) it is salt: “In all writs, 
and commissions... . the King, when he mentions any peer of 
the degree of an earl, always styles him ‘trusty and well-beloved 
cousin’: an appellation as ancient as the reign of Henry IV; who 
being either by his wife, his mother or his sisters actually related 
or allied to every earl in the Kingdom, artfully . . . acknowledged 
that connexion in all his letters”. 

. From which it would appear that its first use was in accordance 
with the fact of a kinship, not so remote that the name of “cousin” 
would be inapt or inaccurate. 

It is curious that apart from the acknowledgement of sintia 
paternity, the formal mention of the Archbishop in Commissions 
contains no expression of endearment and the references in the 
latest Commission to “The Most Reverend Father in God and Our 
faithful Counsellor Cosmo Gordon, Archbishop: of ‘All England 
and Metropolitan”, is not exceptional—L.J., 1936, p. 427. 





The Statutes of Limitation Report—The Law Revision 
Committee have issued their Fifth Interim Report. They have 
several matters under reference, but the present report deals with 
the Statutes of Limitation. These have come into existence 
gradually and have been from time to time amended, but they have 
never before been considered as a whole. The predominant statute 
for simple contract and tort is the statute of James, the 
Limitation Act, 1623, under which the general period of limitation 
is six years; for speciality debts, the Civil Procedure Act, 1833, with 
a limitation of twenty years; and for actions to recover land, the 
Real Property Limitation Acts, 1833 and 1874, the limitation being 
twelve years. The varying periods of limitation have in some 
cases caused confusion, especially the twelve years for money 
charged on land under the 1874 Act, S. 8, and the twenty years 
for a speciality debt under S. 3 of the Civil Procedure Act, 1833, 
and the Committee recommend that the latter period should be 
reduced to 12 years, so as to have the same period in each case. 
‘The law as to stopping the running of the statute by acknowledg- . 
ment is also in a confusing state. The Committee recommend 
various simplifications, and also that an acknowledgment: ‘of a 
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simple- contract debt should not rest upon the judge-made rule 
that it must operate as a promise to pay, but that, as in other cases, 
the acknowledgment as such should stop the statute. This would 
clear off a host of difficult decisions. There are special periods of 
limitation under particular statutes. The most important is the 
six months under the Public Authorities Protection Act, 1893. We 
are glad to see that the Committee recommend an extension of this 
to twelve months. There is very much else in this very careful and 
interesting report, and we hope to deal with it more fully at an 
early date—L.J., 1937, p. 1. 
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BOOK REVIEWS 


-INDIAN COMPANIES Act: by Susil Chandra Sen, M.SC., B.L. 
Published by the Book Co., Ltd., Calcutta. Price Rs. 3-8-0. 


` This is quite a welcome publication. The Indian Companies 
_ Amending Act (XXII of 1936) would by itself have been of little 
assistance and will have to be read at all stages with the main Act. 
To enable the lawyer as well as the layman to know at a glance the 
law as amended, a book like the one under review was quite neces- 
sary and it was but proper that Mr. Sen a lawyer with experience of 
the working of the Company Law and who in fact fashioned out 
the present changes—should have undertaken to bring out such a 
volume. 

Mr. Sen has given us the text incorporating all the amend- 
ments and at the end of each section has furnished us with notes 
indicating the alterations made. He has also provided us with an 
admirable synopsis indicating the changes made in regard to public 
companies. 

.. The book is bound to be of great assistance to the public, and 
the Book Company Ltd., deserves our congratulations for the neat 
get up of the volume. 





ELECTION CASES, INDIA & Burma, 1920-1935. By Sir Lawrie 
Hammond, K.C.S.I, C.B.E„ Published by Butterworth & Co. (India) 
Ltd. Rs. 15. 


There: is no doubt whatever about the need for a report of 
cases relating to disputed elections to the Central and Local Legis- 
lative Councils; and if practitioners and election authorities have 
had to wait long for such a book it is pleasant to be able to give a 
hearty welcome to it now that it has been edited by one whose name 
is a sufficient guarantee of careful selection and substantial accuracy. 
And the Editor’s desire to associate with the volume the names 
of Sir M. Venkatasubba Rao of the Madras High Court and 
Mr. Din Muhammed of the Punjab High Court, his colleagues on 
the Indian Delimitation Committee, is not only reminiscent of a 
very happy family, but also indicates that the book is the result of 
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an actual investigation of the several problems that confront 
election tribunals in this country. The cases, which are nearly one 
hundred in number, are stated alphabetically according to the con- 
stituency for which the election was contested. The points 
decided in each case are stated at the beginning of the report and 
the subsequent changes in law, if any, have also been indicated. 
Thus in reporting Case No. XXIV, Bombay City North at 
page 186 the Editor points out that under The Corrupt Practices 
Order of 1936 after an election is set aside the candidate who got 
the next largest number of votes cannot be declared elected 
unless there be proof that he received a majority of the valid votes 
or would have done so but for the votes obtained by the returned 
candidate by corrupt practices. The Indian Election Cases, though 
on several points they follow and overlap decisions in England, 
sometimes cover special grounds. “ Thus it is very interesting to 
read the large number of cases dealing with undue influence by 
spiritual intimidation. The selection and the general arrangement 
of the matter does credit to the author and the book will undoubtedly _ 
be most useful to election tribunals functioning under the New 
Reforms. The book contains in the form of Appendices The 
Corrupt Practices and Election Petitions Order of 1936 and the 
leading English case of Woodward v. Sarsons. It is hoped that 
the publishers of this excellent book would publish periodically 
reports of cases on the same lines as in this volume so that their - 
work will be kept up-to-date. 


MANUAL OF THE Law or ELECTIONS IN British Inpia by 
N. G. Nadkarni, 1937. Published by N. M. Tripathi & Co., 
Bombay. Price Rs. 4-8-0. 


Now that the elections under the new Government of India 
Act are absorbing the attention of the candidates, this book has 
appeared in the right time. It is necessary that all those who have 
to do with elections, whether it be as a Polling Officer or Return- 
ing officer or candidate or the petitioner or respondent in an election 
petition, must have a clear idea of the law on the subject. The 
learned author who has considerable experience in all the important 
election cases in the Bombay Presidency has brought out this book 
on the subject in lucid language yet with commendable brevity. 
The learned author has combined in this work the rare virtues of 
precision and conciseness. All aspects of the law have been dealt 
with and the important decisions have been referred to, to illus- 
trate the various points. The book is divided into eleven chapters 
and all questions that are likely to arise in connection with the 
elections have been considered in their natural order. We have 
no doubt that the book will be found very useful to all persons 
having to do with elections in whatever capacity it may be. 
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TRIAL BY Jury IN Britis Inpia by M. Krishnamachariar, 
M.A, MLL. PH.D. assisted by M. Srinivasachariar, B.A, B.L., 1937. 
Published by V. S. N. Chari & Co., Nungambakam, Madras. 
Price Rs. 6. 


This is another book from the pen of Dr. Krishnamachariar 
who is already, familiar to the members of the legal profession by 
his books on legal subjects. In this book, he deals with the trial 
by jury in British India. The book under review is an exposition 
of the law and practice of Criminal trials with the aid of jury and 
assessors in courts of Sessions and the High Courts of British 
India. ‘The law on the subject is mostly contained in the Criminal 
Procedure Code and the decisions under it. The learned author 
has dealt with the subject in the course of eighteen chapters and 
no aspect of the subject has been omitted. The rules framed in 
the various provinces have been given wherever necessary. 
References to all the decisions bearing upon the subject have 
been given in their appropriate places. The appendices which are 
six in number give the relevant provisions of the Criminal Proce- 
dure Code, extracts of the Medical Jurisprudence and other use- 
ful allied information. There is an exceedingly interesting and 
instructive foreword to the book by Mr. Justice Wadsworth on 
the history of the jury system which no reader should pass over. 
It discloses a great deal of research and gives information which 
is not easily available elsewhere. 





THe LAW RELATING TO RELIEF AND PROTECTION oF DEBTORS 
by K.V. Ramasubrahmaniam, 5. A. B.L. Madura, 1937. Published 
by The Law Publishing Co., Mylapore, 1937. Price Rs. 3. 


This book in the main is a commentary on the Usurious Loans 
Act, the Madras Debtors Protection Act and the Madras Debt 
Conciliation Act. The last two are the recent attempts by the Madras 
legislature intended to tackle the question of indebtedness. 1n view 
of the fact that these enactments are very recent, there can 
be no growth of case-law under them. The appendices give the 
provisions of the English Money Lenders Acts of 1900 and 1927, 
the English Pawnbrokers Act of 1872, the Agriculturists Loans 
Act, the Bengal Moneylenders Act of 1933, the Central Provinces 
Debt Conciliation Act of 1933, the Central Provinces Money- 
lenders Act of 1934 and other allied enactments. The learned 
alithor seems to think that the recent Madras enactments do not go 
far enough. In thinking so, we are not sure whether he has rea- 
lised the full consequences of such legislation going too far. Already 
as a result partly of creditors being unable to realise their dues 
irom the debtors private credit is beginning to be restricted 
considerably and capital is going into Banks and other financial 
and industrial institutions where there is a security for the monies 
invested. If such enactments are widened in their scope, there is a 
real danger.in the remedy being worse than the disease and private 
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credit being further restricted which is not what the author has in 
view. We are inclined to think that the correct note has been 
sounded by Mr. Justice Wadsworth in his foreword to the book. 





THE NEGOTIABLE INSTRUMENTS ACT, SIXTH EDITION, by 
J. S. Khergamwala, LL.D, (Lond.) B.A. LL.M, aise ) 1936. 
Price Rs. 4. F 


This is a book mainly intended for students me is not without 
its use even for practitioners. The notes under the sections are . 
clear and the leading decisions are referred to though learned dis- 
cussions on abstruse points are avoided. We have every hope that 
the book will be found useful by those for whom it is intended. 


ie 





Tue Inpian Companies Act 1913 by Nrisinhadas Basu, B.L., 
Advocate, 1937. Eastern Law House, Calcutta. Price Rs. 4. 


The Indian Companies (Amendment) Act of 1936 has intro- 
duced a number of important changes, on the pre-existing law and 
the new Act came into force on the 15th of January, 1937. A 
commentary like the one under review which gives the new 
sections in their places among the provisions of the original Act 
will be welcomed by the businessman who has to observe the new 
provisions and bring himself and the company, in line with them. 
To the lawyer, the book is useful as it gives the commentaries 
giving references to the important decisions under the original Act 
and noticing the changes introduced by the Amending Act. The 
leaditig English decisions have been referred to in their appropriate 
places. We are sure that the book will be found useful and it has 
appeared at the proper time. 





CRIMINAL RULINGS OF THE Aviauapap Hicu Court 1904-1934 
VoLumes I ann II, published 5 the Allahabad Law Journal Press, 
Allahabad, 1936. Price Rs. 


"There are a large class of = practitioners who devote them- 
selves mainly, if not solely, to the practice in the Criminal Courts. 
To them a publication like this, will be found of special value as they 
will not have to spend money for the costly volumes of all the law, 
reports which are mostly taken up with Civil cases. This book 
supplies the want so far as the Allahabad High Court decisions are 
concerned between the years 1904 and 1934. If similar publications 
appear for the other superior courts and for the other years, the 
Criminal Court practitioner will be saved the trouble of subscribing 
for the general law reports in these times of depression. 





TT We are in receipt of the Monthly Journal of the Punjab and 
Frontier Revenue Rulings and Acts Volume I, Part I, edited by | 
a onamning Aam Par: M.A oii )1 Lahore. 
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THE METHODS OF BRITISH JUDICIAL 
INTERPRETATION OF HINDU LAW SOURCES. 
. BY 
. K. BALASUBRAMANIA AYYAR, B.A., B.L., Advocate, Madras. 
II 
In the beginning of the British administration of Hindu 
‘Law, there were two divergent theories about the nature of 
Hindu Law among the European scholars and administrators, 
‘one adumbrated by the European scholars residing in the 
Madras Presidency with the notable exception of Sir Thomas 
‘Strange and the other put forward by those connected with the 
Bengal Courts. The former was, as Sir Henry Maine put it, 
that: 


“Indian law may in fact be affirmed to consist of a very great number of 
‘local bodies of usage and of one set of customs reduced to writing pretending 
‘toa diviner authority than the rest, exercising consequently a great influence 
-over them and tending, if not checked, to absorb them”. 


Mr. J. D. Mayne in his “Hindu Law and Usage” referring 
to this theory states that it must not be understood that these 
bodies of custom were fundamentally distinct, but that they 
were marked by the same general features, though there were 
considerable differences of detail. Mr. Nelson, a Madras 
civilian, who was the author of the Madura Manual and a 
book called ‘The View of Hindu Law’ went to the extent of 
-even observing: i . 

“Has any such thing as Hindu law at any time existed in the world or is 
:it that Hindu law is a mere phantom of the brain imagined by Sanskritists 
-without law and lawyers without Sanskrit?” 
Mr. Ellis and Dr. Burnell were also of the same view. 
Mr, Ellis says that: 


“The law of the Smrilis, unless under various. modifications, has never 
‘been the law of the Tamil and cognate nations”. ~- ` 
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In this view there is no such thing as Hindu law as known 
to jurisprudence but all the rules of so-called Hindu law 
ate in the nature of usages actually followed by the people,. 
and the Smritis, commentaries and digests form the 
material sources of Hindu law only in the sense that they are 
the records of such usages prevalent in the various periods in 
which these works were written. This theory receives some 
support from Lord Dunedin who makes the following observa- 
tions in the judgment of the Board in Balwant Rao v. Baji 
Raol: 


“It must always be remembered that the commentaries are only 
commentaries. They do not enact; they explain, and are evidence of the 
congeries of customs which form the law”. 


The other theory advocated by scholars and judges like 
Sir William Jones, Mr. H. T. Colebrooke, Mr. Macnaughten, 
Mr. Sutherland and Sir Thomas Strange was that there was in 
India a system of law containing its own principles of exposi- 
tion which was of general application to the Hindus throughout 
the country and that it was established and enunciated by well- 
known Hindu sages and jurists who flourished in ancient India. 
and had also been developed throughout the centuries by a 
succession of able lawyers, and though it may be granted that 
the system may be modified in its application by the usages of 
localities, of families or tribes and of certain guilds or caste 
corporations, still there are entire bodies of general rules which. 
may well form the civil law of the country. Mr. Mayne in 
his “ Hindu Lawand Usage ” was of the intermediate view that. 
the Hindu law was only a body of usages which are not of 
general application and that there were many people who had: 
other distinct usages like the Dravidians, the Nairs of Malabar 
and the people of South Kanara but that still, there were 
general features in the whole body of usages which may justify 
us in calling it ‘Hindu Law and Usages’. Further, another 
notion which militates against Hindu law being regarded as 
the civil law of the country is the view which found expression 
in two decisions of the Judicial Committee that the Hindu. 
law was a mixture of morality, religion and law. Lord 
Hobhouse in Rao Balwant Singh v. Rani Kishori2 observes: 


“ All these old text-books and commentaries are apt to mingle religious 
and moral considerations, not being positive law with rules intended for 
positive law”. 


G 








1. (1920) 39 M.L.J. 166: L. R, 47 LA. 213: LL.R. 48 Cal. 30 (P.C.). 
2. (1898) L.R. 251.A. 54 at 69.3 LLR. 20 All. 267 (P.C.). 
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In Radha Mohun v. Hardai Bibit Lord Hobhouse again 
observes: 

“They now add that the further study of the subject necessary for the 
decision of these appeals has still more impressed them with the necessity of 
great caution in interpreting books of mixed religion, morality and law, lest 
foreign lawyers accustomed to treat as law what they find in authoritative 


books and to administer a fixed legal system should too hastily take for strict 
law precepts which are meant to appeal to the moral sense”. 


It is necessary therefore to discuss and determine whether 
it can be generally taken that the rules of the Hindu law books 
will, according to the well-known legal notions, be said to be 
the civil law of the Hindus. One test to find out whether a 
set of rules constitutes a legal system and can be called law, 
is that it should consist of rules recognised and acted on by 
Courts of Justice. Salmond in his “Jurisprudence” says: 

“ All law is not made by the Legislature. In England most of it is made 
by the law Courts”. 

So far as we could see, it is impossible to say that, ic 
_ ancient times, legislation as it is known to us nowadays was the 

source of Hindu law. But it can be said with a great degree 
of justification that, in ancient India, the rules as found in the 
Smritis, aided by the interpretation of the commentaries were 
recognised and administered as law by the kings and their 
Courts of Justice. The reference to Rajasdsana as one of the 
four constituent elements of law sources by Brihaspati, 
Katyayana and Narada, who go to the extent of asserting 
the supremacy of Rajasasana above the others and by Kautilya 
in his Arthasastra, may not imply fully what all is understood 
nowadays by legislation. But a careful reading of the 
Smritis, especially of Manu, Yajnavalkya, Narada, Brihaspati 
and Katyayana, will convince us of the existence in ancient 
India of Courts of law and of a regular system of judicial 
‘administration, both civil and criminal. Modern research, 
especially after the discovery and publication of Kautilya’s 
Arthasastra which gives us an account of the actual methods 
of administration of one of the extensive empires in India, viż., 
‘the Magadha empire, under the rule of Chandragupta Maurya, 
confirms the above statement. One may be fairly certain that 
the rules contained in the Smritis were, in ancient India, 
applied in the actual decision of cases by the King’s Courts 
and the other subordinate Courts of the land. The very ° 





1. (1899) 9 M.L.J. 67: L.R. 26 I.A. 113 at 136: LL.R. 22 Mad, 398 (P,C. ), 
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‘definition of ‘ Vyavaharapada’ or a judicial proceeding, given 
by Yagnavalkya in his Smriti clearly shows that the Smritis 
were regarded as law Codes, and that the complaint before the 
king related to the infringement of a rule of law (vide the 
‘Chapter on Vyavaharamatrika, verse 5, Yajnavalkyasmriti). 
The more ancient Manusmriti also (Ch. VIII, verses 3 to 8) 
gives a list of the eighteen titles of the law, such as non- 
payment of debts, deposit and pledge, etc., and states that the 
decision of cases should be according to the principles drawn 
from the Dharmasastra. The mention of the Smriti as distinct 
from Achara, ie., custom or practice and charitra or record of 
usage itself is a clear indication that the rules contained in the 
Smritis in respect of Vyavahara are regarded as rules of law 
and not as mere usages and the provision that cases coming before 
the king or the Judges should be decided according to the rules 
of the Smriti confirms the view that the portion of the Smritis 
relating to Vyavahara contains rules of law. In the commentary 
by Visvarupa on verse 2 of the Vyavaharamatrikadhyaya of 
Yajnavalkyasmriti it is stated that the chief authority for the 
decision of cases is the Dharmasastra or the Smriti. In Kat- 
yayana Smrithi quoted by Smritichandrika it is clearly defined 
that Vyavahara is decision of cases according to Smriti Sastra 
or rule. It is, therefore, provided in the Smritis that the king 
should have the assistance of persons learned in the Dharma- 
sastras who are referred to as Sabhasad as “those who sit in 
Court.” 


From the foregoing it is clear that we must regard a 
Smriti or generally Dharmasastra especially in regard to the 
decision of cases as a Civil Code which has been written by 
~ eminent law-givers, consisting of rules to be followed by 
courts in the actual decision of cases. That these are rules of 
law to be followed in the decision of cases is further confirmed 
by the direction contained in the Yajnavalkyasmriti, chapter 
on Sadharanasadharana Vyavahara verse 11. “Where there are 
two apparently conflicting rules of law, the well-known canons 
of interpretation ought to be followed in the application of the 
law for the decision of the case.” This resembles the modern 
practice of the interpretation of the rules of a statute, when the 
statute is applied to the decision of acase. Viewed from this 
aspect, viz., that the rules of the Smritis were, as a matter of 
fact in ancient India, enforced by the courts of law in the 
actual decision of cases which came up before the Courts, the 
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phenomenon of the existence of many smritis by various law- 
givers belonging to different periods in the history of India 
and to different provinces within India stands explained. Just 
as we find in modern times even when law is uniform and 
certain on account of the existence of a central legislature 
which establishes the law for the whole country, still on 
account of the judge-made law of the various High Courts 
there is, as it were, a variation “in the law of the various 
provinces, similarly, one could imagine that the various Smritis. 
came into existence, not only on account of the changes of time 
and but also on account of the different interpretations of the 
law in the localities in which the Smritis were applied in the 
decision of cases. This view receives some confirmation, if 
we look at the learned discussion by Kumarila Bhatta as 
regards the authority of Smritis. He recognises that the 
authority of some Smritis is limited on account of the existence 
of differing Vedic schools in the country. This indicates the 
probability of the existence of differences that arise by reason 
of the interpretation and application of the law in the decisions 
that come up before the courts of the various localities in India. 


Hence the theory that all the commentaries are mere 
‘congeries of customs’ according to Lord: Dunedin’s famous 
dictum, cannot stand. The sharp distinction that we find 
in the Smritis between Smriti proper and acharas, implying 
usages recognised by the Smritis, viz, the usages of a 
locality, of a tribe or family and of a caste corporation 
or trade guild only and the specific definition in the Smritis 
themselves of a judicial proceeding to be in respect of a 
violation of the rule of the Smritis and the direction in 
the Smritis to the King’s Courts to apply these rules to the 
decision of cases, all these point to the fact that the Smritis 
were Codes of law which were enforced by the kings of ancient 
India as the civil law of the country. It may not be correct 
to call the Manusmriti for instance as a statute or a piece of 
legislation. But it corresponds to something like the Institutes 
of Justinian or other codified law of ancient times in other 
countries. 

The whole chapter on civil procedure in the Smritis cannot 
also with any propriety be called usage. 

It will not also be right to affirm generally, as has been 
done by the Judicial Committee, that the Smritis and commen- 
aries are a mixture of religion and law. Though the Smritis 
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treat of what is called Dharma, a word which may apply to 
religious and moral duties also and hence, the Smritis contain 
teligious, moral and social injunctions, also, the Smriti-writers 
have clearly perceived the distinction between civil law and 
religious and moral duties. Many of the Smritis devote 
separate chapters to Vyavahara. There are some Smritis 
which deal only with Vyavahara. Further, the discussion in 
the Mitakshara as to whether ownership is of a spiritual 
nature or temporal, and its final conclusion that the conception 
of ownership has nothing to do with religion, but belongs to 
the domain of civil law sets at rest all doubts as to whether the 
Smritis knew of the distinction between religious and moral 
injunctions on the one hand and civil law on the other. The 
moral and religious injunctions in regard to certain kinds of 
acquisition of property, the Mitakshara says, can have no 
bearing on the question ofa person’sownership of the property 
and inheritance by his sons. There is also the clear affirmation 
by the Mitakshara in its commentary on sloka 118 and 119 of 
Yajnavalkya on impartibility of self-acquisitions, that the 
chapter on Dayavibhaga or partition of heritage contains 
mostly enunciation of matters of a civil nature in contradis-. 
tinction to religious or spiritual matters, i.e, Loka Siddha- 
nuvada and not Sastra Siddha. The historical phenomenon 
that many portions of the law of Manu are followed by the 
Buddhists, and that the Burmese law corresponds in many parti- 
culars with the laws of Manu shows that civil law must have 
had a distinctive existence in the consciousness of the people. 
In fact so powerful and distinctive has been the influence of 
the laws of Manu on the people in ancient India that Manu’s 
Code has travelled even to Java and Bali. An inscription of 
the 14th century A.D. in Bali known as Bendasari Inscription 
gives an account of a judgment in a civil case and describes the 
way in which the judges came toa decision. There were six 
judges who were referred to as Dharma Pravakta and Vyava- 
hara Vicchedaka. They took into consideration the law as enun- 
ciated in legal texts, the local usages and customs, the prece- 
dents and ultimately decided in accordance with the principles 
enunciated in Kutara-manava, the lJaw-book. which was 
regarded as of highest authority in the island.1 The prevalent 
notion that the source of Hindu law is the Hindu religion 
which finds expression even in books on jurisprudence like 


ee 


‘1. Dr. Krzshnaswami Iyengar Memorial volume, p. 447. 


~ 
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Holland’s jurisprudence is due to the fact that in analysing the 
principle on which the authority of the Smriti rests, it is said 
that the Smritis derive their authority from the Vedas. But, in 
truth, the references to Vyavahara and to rules of law are very 
meagre in the Vedas and it would be impossible to find Vedic 
texts for all the rules of the Smritis. Resort is had, therefore, 
to a legal fiction of a lost Sruti text when we find no express 
texts in the Vedas corresponding to the rules of the Smritis. 
All this process is gone through to conform to the scientific 
theory of pramana as known to Hindu philosophical literature. 
Where, however, the rules of Vyavahara are Loka Siddha- 
nuvada, then, the necessity for even this fiction of a Vedic 
rule does not arise. In reality, then, the authority 
of the Smritis rested mainly on their enforcement by the 
kings of ancient India in their Courts of law. The 
authority of the Smritis as based on the Vedas was also 
propounded in order to differentiate these Smritis from the 
books of the Buddhists and Jains who were also Hindus by 
race which also enunciated many Dharmas for the followers of 
the Buddhist and Jain religions. Hence we find Manu also 
referring to the absence of authority of the Vedabahya 
Smritis in Chapter XII, verse 95. In modern language it 
will. amount to the statement that they apply to Hindus 
by religion. The upshot of the whole discussion in pada 1, 
Adhyaya 3, Adhikarana 1, 2,3 and 4 of Jaimini’s Mimamsa 
Sutras stated in ordinary modern phraseology is that the 
Smritis are authority as they emanate from law-givers who 
are steeped in Aryan tradition and culture. The obser- 
vation of the Judicial Committee in Sri Balusu Gurulinga- 
swami v. Ramalakshmammal that the Smritis are held 
by orthodox Hindus to have emanated from the Deity 
and are looked upon as divine is not correct. The Smriti- 
writers are only revered as eminent sages and law-givers. 
They possess neither the absolute authority of the Vedan or its 
infallibility in spiritual matters. In fact, Sabaraswami, the 
commentator of Jaimini Sutra goes to the extent of rejecting 
the authority of the rules if they can be said to be due to any 
selfish or unreasonable motive. 
But the notions above referred to that the Hindu Law 
books were “congeries of customs” and that they were a 
` mixture of law, religion and morality have had their effect 


1. (1899) 9.M.L.J.67: L.R. 26 I.A. 113 at 131: L.R. 22 Mad. 398 (P,C.) 
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upon the judicial interpretation of the Hindu law sources 
and the relative importance attached by British Courts to. 
the different sources of Hindu law. The first and foremost 
logical result of the assumption that the commentaries. 
were congeries of customs is that the Judges administering 
Hindu law ought to strictly follow the authoritative commen- 
taries and not the texts themselves which the commentaries. 
elucidate. So early as Rungama v. Atchama and others and 
Atchama v. Ramanadhai it was observed by the Judicial 
Committee as follows :— 

“ Itis quite impossible for us to feel any confidence in our opinion ona 
subject like this, when that opinion is founded upon authorities to which we 
have access only through translations, and when the doctrines themselves. 
and the reasons by which they are supported or impugned are drawn from 


religious traditions, ancient usages and more modern habits of the Hindus. 
with which we cannot be familiar.” í 


In that case the Judicial Committee was concerned with 
the question whether a second adoption is valid under the 
Hindu law when the previous adopted son is alive. In 
Collector of Madura v. M. Ramalinga Sethupathy? the Judicial 
Committee observe as follows :— 

“ The duty of an European judge who is under the obligation to 
administer the Hindu law is not so much to enquire whether a disputed 
doctrine is fairly deducible from the earliest authorities as to ascertain 
whether it has been received by the particular school which governs the’ 
district with which he has to deal and has there been sanctioned by usage, 
for, under the Hindu system of law, clear proof of usage will outweigh the 
written text of the law.” 

I have already referred to how this passage was inter- 
preted by Sir John Edge and the Judicial Committee 
disapproved of his interpretation in the decision in Bhagwan 
Singh v. Bhagwan Singh3. Recently again in Atmaram 
Abhimanji v. Bajirao Janrao* the Judicial -Committee 
laid down that where there is a conflict between the 
Smriti and the commentary, the commentary shall prevail. 
There, the Board was discussing the question whether 
the Samanodakas beyond 14 degrees from the common 
ancestor were entitled to inherit. The text of Yajnavalkya 
referred to the Gotrajain general terms, while the Mitakshara 
on that text interpreted it as the Samanodakas within 14 
degrees, relying on the text of Brihanmanu. The Mitakshara 
is preferred by their Lordships on the ground that the Mitak- 





1. (1846) 4 M.I.A. 1 at 4. 2. (1868) 12 M.I.A. 397 at 436. - 
3. (1899) L.R. 26 I.A. 153 at 164, 165, 166: LLL.R, 21 All. 412 (P.C.), 
4, (1935) 68 M.L.J. 673: L.R, 62 L.A. 139 (P.C.). 
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shara subordinates very often the texts to custom and approved 
usage, a dictum which the Board already made in Bhyah 
Ram Singh v. Bhyah Ugur Singhi. This principle, viz., 
that the commentaries and digests are the final authority as 
they embody existing usage and not the ancient texts gave 
rise to the various schools of law, now recognised by judicial 
decisions applying to the different localities. In fact, these 
schools of law have developed into a sort of territorial law of 
the respective localities—all because of the doctrine of usage. 
The question, therefore, that falls to be discussed, is 
whether according to the Smritis and commentators the 
paramount importance given to usage and of the binding force 
of all these by the sanction of usage can be considered to be 
sound. It isno doubt true that in the period just preceding 
the establishment of the British Courts there was the absence 
of the enforcement of the rules of Hindu law by the King and 
the King’s Courts, as the country was largely under Moham- 
madan rulers who left the Hindu population to follow and 
administer their own laws by a system of panchayats. It, 
therefore, seemed to scholarly European observers of the 
Indians of that period that the rules of the Hindu law were of 
binding force only as the usages of the Hindu family. And 
it is on account of this that the impression was borne in upon 
the minds of British administrators that the rules of the Hindu 
law should be enforced by British Courts, for the reason 
that the religious and domestic usages of Hindus 
‘should not be interfered with by the Courts of a Christian 
Government. According to the strict theory of a 
commentary, it can never override the texts, but can only 
elucidate it. As there were many Smritis and they were all 
binding on the courts of law in ancient days, often enough, 
the full meaning of a particular text had to be brought 
out by a reference to other texts which dealt with the same 
subject-matter. And, because, as was already observed, where 
two texts conflict, the rule of interpretation should be followed 
for the purpose of applying the correct law, the commentary 
tries to deduce the principle by reconciling the texts. 
But except in the case, where, the commentary specifically 
refers to the usage obtaining in the country it cannot be 
affirmed generally that the commentary is embodying only a 
usage which has changed the previous usage recorded in the 


1. (1870) 13 M.LA. 373. 
G 
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text itself. Just as in modern text books we have notes or 
commentaries which discuss the application of the rules of a 
statute to various circumstances, and to new situations which 
may not be contemplated by the letter of the rule, the 
commentators of Hindu law proceed on the same lines; and as 
in the case of modern commentaries on Statutes we cannot say 
they are merely recording the existing usage, so we cannot ~ 
also say of the Hindu commentators. No commentator, 
therefore, ever purports to change or override the original 
text he is commenting on. He accepts the full authority and 
reputation of the texts. According to the Pramana theory of 
the Jaimini Sutras the commentary is no authority on Dharma 
and cannot have any binding force at all. It was because the 
Pandits appointed by the British Courts to advise the European 
Judges on the Hindu law made reference in their opinions to 
the commentaries, it was erroneously believed that the 
commentaries themselves established the rules of law to be 
followed. As the European Judges had not access to the 
original texts themselves as most of the texts were not trans- 
lated and as they found ready to hand the digests, they thought 
that the law must be ascertained primarily from the digests. 
But this principle too, was never consistently adhered to. In 
regard to the question whether immovable property inherited 
by a widow from her husband who died divided without issue 
will be her Stridhanam property and she will have power 
of absolute disposition over it and whether it passes to 
the next heirs of her husband, although the Mitakshara 
would include under the definition of Stridhanam property 
inherited by a woman from her husband and the term 
Stridhanam is not confined to the six kinds of property 
mentioned by Manu, the Privy Council in Thakoorain Sahiba 
v. Mohun Lalli relying on the text of Katyayana held 
that the widow’s power of disposition over both movable and 
immovable properties is limited for certain purposes and, 
secondly, that on her death both pass to the next heir of her 
husband. Their Lordships observe at page 504, referring to 
the 11th section of the second chapter of the Mitakshara, as 
follows :— 


“These passages and the arguments in favour of the ‘widow’s right of 
disposition which were deduced from them were lately under the considera- 
tion of this committee”. 


1. (1867) 11 M.I.A. 386. 
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Looking at the judgment of the Judicial Committee in 
Mussumat Thakoor Deyhee v. Rai Baluk Ram1 we find that 
the Judicial Committee clearly observe that the text of the 
Mitakshara is wholly silent as to the disabilities of the woman 
or the nature of the interest which she takes in her husband’s 
estate. Reference is also made to the fact that the term 
Stridhana in the Mitakshara includes property which she may 
have acquired by inheritance from her husband and to the 
argument based upon it that there canbe no distinction between 
different portions of a woman’s Stridhana or separate property. 
The conclusion is reached, however, about thelimitation of the 
widow’s enjoyment of her husband’s estate and of her power 
over it on the basis of the texts of Manu and Katyayana and 
Narada and upon the general theory that the Smritis enter- 
tained notions of the infirmity and necessary dependence of 
the female sex. The Judicial Committee placed reliance also 
upon previous judgments of the Board in Beema Shunker v. 
Jamasjee Shaporjee2 and in Collector of Masulipatam v. 
Venkata Narrainapah’. In Beema Shunker v. Jamasjee 
Shaporjee2 the Judicial Committee relied, as regards the power 
of the widow to dispose of the property of her husband on the 
opinion of the Pandits and observe that this opinion is a true 
exposition of the law as laid down and acted upon in former 
cases, viz., in the same volume at p. 191, where the opinion of 
the Pandits was referred to. From the extract made in that 
case we see that the Pandits rely on the text of Katyayana 
which was recited therein to be as follows :— 

“That the woman who is without children, for the sake of her virtue, 
should remain with her father-in-law and as long as she lived apply her hus- 


band’s fortune to charitable acts, and after death it devolves to her husband’s 
heirs,” 


The translation of this text as given in Dr. Jha’s “Hindu 
Law in its Sources” is as follows :— 
“The sonless widow faithful to her husband’s bed dnd living with her 
elders shall patiently enjoy her husband’s property till her death.” 
In Collector of Masulipatam v. Venkata Narrainapahs their 
Lordships at p. 550 observe: ` 


““Tt is clear that under the Hindn law the widow, though she takes as 
heir, takes a special and qualified estate. Compared with any estate that 
passes under English law, it is an anomalotis state. Itisa qualified proprie- 





i 1. (1866) 11 MLA, 139at 175. 
2. (1837) 2 M.LA. 23 at 33. 3. (1861) 8 M.LA. 529. 
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torship and it is only by the principles of the Hindu law that the extent and 
the nature of the qualification can be determined”. 


The reason of the law for the fetter on the widow’s power 
is stated tobe that, “according to numberless authorities from 
Manu downwards, the proper state of every woman is one of 
tutelage, that they always require protection and are never fit 
for independence.” These texts relating to the dependence of 
woman are referred to in the Mitakshara not for the purpose 
of deriving from them the reason for the fetter imposed on her 
power of disposition over her husband’s estate. On the other 
hand, the Mitakshara points out that they have no relevancy 
with regard to the taking of the property by the widow. The 
text of Kātyayana is not quoted at all by the Mitakshara and 
the text of Manu on the dependence of women is only quoted 
to show that it has no relevancy in determining the question 
whether the widow is heir to her husband. 


The whole question whether property inherited by a female 
from a male is taken by her for only a restricted estate and 
devolves on her death in the line of such male again came up 
before the Board in the case reported in Vaduganadha Tevar 
v. Dora Singha Tevar1, where the nature of the estate taken by 
Kathamanachiar, the daughter of the Isthimrar Zamindar was 
decided. The Mitakshara which adds to the text of Yajna- 
valkya by declaring that the character of Stridhana attaches 
not only to the acquisitions by the woman which the text 
specifies as such, but also to property which she acquires by 
inheritance was said to be no authority for the position that the 
widow or daughter took an estate transmissible to her heirs. 
On the other hand, their Lordships observed that the point was 
completely covered by previous authority. They.relied upon 
the two previous decisions of the Board already referred.to, viz., 
J.P. Wise v. S. Chowdranee2 and Mohummad Zahoor Ali Khan 
v. Mussamat Thakoorani Rutta Koer8. They also referred to the 
decision in Chotay Lall v. Chunno Lal4 where the estate of a 
daughter was in question. The Judicial Committee referred 
again to the text of the Mitakshara and to its interpretation 
and observed that it would be unsafe to re-open the question by 
giving effect to arguments founded on a different interpretation 
of old and obscure texts and they agreed in the observation of 





1. (1881) L.R. 8 LA. 99: LL.R. 3 Mad. 290 (P.C.). 
2, (1867) 11 M.I.A. 178 at 191. 3. (1867) 11 M.I.A. 470 at 487, 
4. (1878) L. R. 6 LA, 15: I.L.R. 4 Cal. 744 (P.C.). 
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the High Court that Courts are not to unsettle a rule of in- 
heritance affirmed by a long course of decisions, unless indeed 
it is manifestly opposed to law and reason. They added that 
the rule of a restricted estate in case of inheritance by the 
female from a male was not opposed to the spirit and principles 
of the law of the Mitakshara and that, on the contrary, it 
appeared to them to be in accordance with them. All these 
observations are not at all consistent with the principle which 
the Board set to themselves of applying the rule found in the 
commentary without discussing whether the said rule can be 
deduced from. the earliest authorities. But the Board proceeds 
on the general principle of a self-contained law Code. That is 
why they say the rule is not opposed to the spirit and principles 
of the law of the Mitakshara. Nor do they seem to proceed 
upon the principle that a commentary like the Mitakshara is a 
congery of customs for one could well argue that according to 
the customs of the period in which the Mitakshara was written, 
the property inherited by a female from a male is treated as 
stridhana. Not content with this, the Courts have given a fur- 
ther extension to the rule in Sheo Shankar Lal v. Debi Sahati 
that property which a woman inherits from a female is not her 
stridhanam in the sense that on her death it passes to her 
stridhanam heirs in the female line. “In reviewing again the 
Principles on which the rule of a restricted estate in the case of 
inheritance by females was established, their Lordships observe 
as follows :— 

“Their Lordships examined the primitive texts upon which the Mitak- 
shara purports to be based, they considered the fundamental principles of the 
Hindu law they reviewed the judicial decisions upon the questions bearing 
upon them, they gave such weight as could properly be given to the very 
conflicting opinions of numerous pandits”. 

All the principles indicated are not in conformity with that 
referred to in Collector of Madura v.M. Ramalinga Sethupathy2. 
In Lal Sheo Pertab Bahadur Singh v. Allahabad Bank, Limited, 
the Judicial Committee again discuss the question whether a 
female takes a qualified or absolute estate in property inherited 
from a female. Their Lordships again repel the argument based 
strictly upon the text of the Mitakshara and observe that it 
was too late to contend for the literal meaning of the Mitak- 


dancer 





1. (1903) 13 M.L.J. 330: L.R. 30 I.A. 202: I.L.R. 25 All. 468 (P.C.). 
f 2. (1868) 12 M.I.A. 397. 
3. (1903) 13 M.L.J. 336: L.R. 30 I.A. 209: I.L.R. 25 All. 476 (P.C.). 
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-shara to the full extent. In the judgment of the Full Bench of 
the Madras High Court reported in Muthu Vaduganadha 
Thevar v. Dora Singha Thevari, Justice Muthuswami Aiyar, 
` in discussing this question observed that the widow and 
daughter have been treated by the Mitakshara as taking the 
inheritance on the authority of the same Smritis and that before 
the date of the Mitakshara the widow and the daughter were 
alike excluded from inheritance. He says that certain texts of 
Brihaspati and Katyayana show distinctly that the widow took 
but a qualified inheritance. He observes: 

“Tt looks as if the Smritis in their favour converted the vedic rule of 
exclusion from inheritance into one of restriction on the alienation of immov- 
able property inthe interest of the heirs obstructed by their succession. I 
may also add that in the Danadharma of Mahabharata a religious work held 
in great reverence in this part of the country, itis said ‘for women the heri- 


tage of their husbands is pronounced applicable to use. Let not women on 
any account make waste of their husband’s wealth”. 


In regard to the text of the Mitakshara that property 
acquired by inheritance is Stridhana, Justice Muthuswami 
Aiyar observes: 

“This is clearly an unwarranted interference of the Smritilaw for the 
very conception of the Stridhanam, according to the Smritis cited by him 
presupposes special or exceptional modes of acquisition and is historically 
related to the text of Manu which declares three persons, a wife, a son and a 
slave are declared by law to have in general no wealth of their own. Although 
the Mitakshara is held in very great respect in Southern India it would still be 
a mistake to rank it with Statute law, it being in its nature a mere commen- 
tary and as such acquiring the force of law by its being conformed to by the 
people and forming thereby the basis of a.customary law among them.” 


These observations cannot at all be reconciled with the 
principle laid down by the Judicial Committee even so recently 
as Atmaram Abhimanji v. Bajirao Janrao2 that the com- 
mentary prevails over the Smritis. Justice Muthuswami Aiyar 
gave also another reason for holding that females take a quali- 
fied estate in property inherited from males, namely, that the 
’Smritichandrika and Madhaviya differ from the Mitakshara in 
‘the interpretation of the term Stridhana. In this connection it 
is relevant to note that in other matters both the Judicial Com- 
mittee and the High Courts have held that the Smritichandrika 
cannot prevail over the Mitakshara which is of paramount 
authority in the schools to which it applies. In Raju Gramany 
v. Ammani Ammal? in‘deciding the question whether a sister is 





1. (1881) L.R.8LA.99:LL.R. 3 Mad. 290 at 330, 331 (P.C.). 
2. (1935) 68 M.L.J. 673: L.R. 62 LA. 139 (P.C.). 
3. (1906) LL.R. 29 Mad. 358,” 
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a preferential heir to the sister’s son to the Stridhanam pro- 
perty of a woman not married in any of the approved forms, it 
was held that the rule of the Smritichandrika giving the sister’s 
son the place immediately aftér the husband cannot outweigh 
the Mitakshara. Their Lordships held that the paramount ' 
authority in the Madras Presidency is the Mitakshara. The 
Smritichandrika there relied upon a specific text of Brihaspati 
which was not referred to by the Mitakshara and this text of 
Brihaspati was held to have no binding force. Again in 
Salemma v. Luichmana Reddit the text of the Mitakshara as 
regards the meaning of Stridhanam again came tobe discussed. 
The question arose as regards the succession to the emoluments 
attached to the office of Manyam in a government village, 
which were enfranchised in favour of the wife of the holder of 
the office after his dismissal. According to the Mitakshara this 
would be Stridhanam and would go to her heirs. Their 
Lordships observed : 


“Tt is scarcely necessary to say that Vignanesvara’s statement that 
Stridhanam should not be understood in a technical sense is not a mere philo- 
logical observation. By laying down that proposition Vignanesvara and other 
great commentators who followed him succeeded in effecting a beneficial 
change in the archaiczSmriti law and placed women almost on a footing of 

equality with men as regards their capacity to hold property. A departure 
from the law laid down by sucha high authority must not be made unless 
supported by adequate grounds.” 

In this case the principle that the commentary prevails 
over the text was again adopted as regards the text of Katya- 
yana which ran as follows:— l 

“Wealth acquired by mechanical arts or received from affection from 
any but the kindred, is subject to the husband’s dominion. The rest is Stri- 
dhanam.” 

The language of the text may seem to vest the ownership 
inthe husband. Their Lordships observed: 

“ But it being well established that whatever may be the law intended to 


be laid down by the Smriti-writers, that law must be sought for in the writ- 
ings of the commentators.” 


Again in Muthappudayan v. Ammani Ammal? in discus- 
sing the question of succession of property given to a woman 
by her father after marriage their Lordships again held that 
the Smritichandrika cannot prevail over the Mitakshara. They 
made the following observations: , 


“Certainly the Smriti Chandrika is far less favourable to woman than 
the Mitakshara”. 
1. (1897) 8 M.L.J. 14: ILL.R.21 Mad. 100. 

2. (1897) 8 M.L.J.9: I.L.R. 21 Mad. 58. 
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In Buddha Singh v. Laltu Singh}, the Judicial Committee 
observe as regards the Smritichandrika: 


“ Their Lordships deem it necessary to observe that Devananda Bhatta 
who is supposed to have been a contemporary of Aparajita admittedly differs 
from the author of the Mitakshara in several essential rules of law. It seems, 
to say the least, doubtful whether the enunciation in the Smriti Chandrika can 
be safely applied, except perhaps, by way of analogy to explaina dubious or 
indeterminate phrase or term inthe Mitakshara.” 


Their Lordships did not rely on the Smritichandrika in 
the decision of the question before them. 


It is worthy of note that the text of Katyayana which is 
interpreted as laying down a restricted estate in property 
inherited by woman from a male and which is chiefly relied 
upon as authority. for it is interpreted by the Smritichandrika 
as applicable to the case of undivided wealth which a widow 
may herself take on account of her subsistence in consequence 
© of her father-in-law and the like not being qualified to main- 
tain her or continuing engaged in other concerns (Vide Smriti- 
chandrika—T. Krishnaswami Iyer’s translation, p. 158). 
According to the Smritichandrika therefore, the text of Katya- 
yana does not apply to the inheritance by the widow of the 
separate property of her husband. But in Bachiraju v. Ven- 
katappadu2, Katyayana’s text is assumed to refer to the succes- 
sion of the widow to the property of her husband who died 
divided and without male issue. We can also now understand © 
the reason why this text of Katyayana is not referred to at all 
by Mitakshara when dealing with the question of succession by 
a widow to the property of her husband who died divided and 
without male issue. 

Thus, in this most important branch of the Hindu law, the 
Judicial Committee did not proceed on the principle that the 
commentary prevails over the Smriti; nor did it proceed upon 
the principle that the commentary embodies the usage which 
overrides the written text of the law. For, in the commentary 
of the Balam Bhatti on the Mitakshara it is clearly mentioned 
that the extended meaning of Stridhanam is in accordance 
with the usage of good men and the commentaries of Parasara 
Madhava, Madana Parijata and Kalpataru also are of the 
same view as the Mitakshara. On the other hand, they seem 
to proceed on the other principle which is accepted by the 
orthodox theory of Hindu law that the Smritis are of 


1. (1915) 29 M.L.J. 434: L.R. 42 I.A. 208 at 223: LL.R. 37 All, 604 (P.C.). > 
2. (1865) 2 M.H.C.R. 402. 
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paramount authority being derived, from-the authority of the 
Sruti. When confronted with this inconsistency in the argu- 
ment, the Calcutta High Court in Canna Prasad Gupta 
v. Runjit Singh! observe: 


“ There is neither reason nor authority for A where the Mitak- 
Shara is, as it is clear on the point, the text of.any sage which is in conflict 
with the rule therein laid down, can be referred to the purpose of creating a 
‘doubt’. In Mst. Thakoor Deyhee v. Rai Baluk Ram?: “ Katyayana’s well- 
known text was referred to upon the question as to the widow’s right to 
-alienate the property inherited from her husband because upon that question 
the Mitakshara is silent or at least doubtful”. 


Upon this, as we have already seen, it canriot be said that 
the Mitakshara is silent or doubtful and the Judicial Com- 
“mittee recognises that the Mitakshara is clear that property 

-taken by a woman by inheritance is stridhanam with all the 
incidents which belong to that kind of absolute property. 
(Vide Sheo Shankar Lal v. Debi Sahai3.) 

In regard to the question whether property got bya 
‘woman, Say a mother on partition is stridhanam, the 
‘text of the Mitakshara is clear that it is. But the Privy 
‘Council in Debi Mangal Prasad Singh v. Mahadeo Prasad 
-Singh4, held on authority of the cases in regard to a 
‘woman’s inherited property, the same rule ought to be 
applied ‘to property obtained on partition.. 

The dictum of the Privy Council that a clear proof of 
‘usage outweighs the written text of the law cannot be held to 
be the accepted principle of the ancient Hindu law-givers so 
far as the Vyavahara chapter is concerned. Usage opposed 
to the Smritis can never be recognised as a tule of 
-decision according to them. The usages of a locality, 
of a family, or a tribe and of a caste corporation or 
‘trade guild have been expressly recognised by them. Even 
in these cases, according to the Mimamsa school, their binding 
force is derived from the. authority of a ‘lost Sruti text 
(vide Jaimani’s Sutras I, iii, 4th Adhikarana, about the pra- 
manya of Achara). In support of the dictum of the Judicial 
‘Committee reliance is placed on the text of Yagnavalkya 
which says that we should not ‘adopt in conduct that which, 
though’ according to Dharma, is opposed to public opinion 
and not conducive to heavenly bliss. It is this text.which the 
‘Mitakshara refers as. a reason for laying down that an 
wood (1897) LL.R, 25 Cal. 354. f “2. (1866) 11 M.I.A. 139. 

.3. (1903) 13 M.L.J. 330: L.R. 30 LA. 202 at 206»: LL.R.-25 All. 468 (P.C.). 


+> 4. (1911) 22 M.L.J. 462: L.R 39 LA. 121: LER. 34 All. 234 (P.C.). 
H 
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unequal partition among: sons, though allowed by the Smritis, 
is not legal. This is done in its commentary on verse 126 of 
Yagnavalkya Smrithi in which the Mitakshara refers to other 
instances where a certain rule, though enjoined by the Sastras, 
is not followed in practice, as it is opposed to public opinion.. 
All these, however, are not instances of a custom varying the 
rule of law, but are only illustrations where a rule has become 
obsolete in practice. The rule of unequal partition, namely, 
of giving an extra share to the eldest son, was, according to 
the view of Apastamba, not merely obsolete, but opposed to 
the Sastras, inasmuch as it has not got the support of a Sruti 
text, which, on the other hand, indicates that partition among 
sons must be equal. According to the modern way of looking 
at it, it is only an instance of a later Smriti modifying the rule 
of the earlier and can never afford any instance from which the 
principle that proof of usage outweighs the written text of the 
law, can be derived. It furnishes only an illustration of the 
fact that law re-acts according to public opinion, and changes. 
in the law are effected owing to changed conditions of times 
and the opinions of society. Another text of Manu (Chap- 
ter VII, 203) is also relied upon in support of the above 
dictum of the Privy Council, which states that the king should 
make authoritative the lawful customs of the inhabitants. 
This is in connection with a conquered country. It only 
indicates the well-known principle that the laws of the con- 
quered country are respected as the usages of the conquered 
people. This can never be said to be in support of the 
principle that usage varies the principle of the Smritis. 
Moreover a similar rule enjoining the king to respect the 
usages of the conquered people is to be found in Yajnavalkya, 
Chapter on Rajadharma (I, 342) and in the commentary 
of the Mitakshara on this verse, a qualification is added that 
these usages should not be opposed to the Sastra. Hence even. 
in the case of conquered countries the usages cannot override 
the rule of the Smritis. Dr. Jolly in his ‘ Hindu Law and 
Custom’ refers to another text of Katyayana which is quoted 
in the Smriti Chandrika. In defining the usages of a locality, 
Katyayana says that if they obtain in a place as ancient, 
immemorial usage not opposed to the Sruti or the Smriti, it 
will be the law of the locality and should be recorded in books, 
and the decision should follow these rules so recorded in books. 
with the seal of the king. This text too is only an instance of 
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the Smritis recognising the binding force of a local usage, 
just as they have recognised the binding force of the usage of 
a family or tribe, caste corporation or guild. We may there- 
fore rightly and safely come to the conclusion that so far as 
the law of the Smritis and commentaries is concerned, it 
cannot be said that there is any general principle that usage, 
outweighs the written text of the law. 


The notion that the commentaries and digests are records 
of existing usages and on many occasions of the changing 
usages of the people, if pushed to the logical extent, will lead 
to the result that the British Courts must recognise the binding 
force of commentaries written in recent times also or which 
may be written in the future by learned pandits, as according 
‘to the accepted theory, they will also embody the present day 
usages and changes and they must have as much binding force 
as the commentaries and digests of the 17thand 18th centuries. 


SUMMARY OF ENGLISH CASES. 


TRADE InpEMNity Company, LIMITED V. WORKINGTON HAR- 
BOUR AND Docx Boar, (1937) A.C. 1. 

Contract—Construction of works—Tenders—Lowest tender 
accepted—Tenderer finding insurance company to guarantee—Board 
later advancing moneys to contractor—If those sums also go under 
the guarantee— Nature of the contract—Insurance or guarantee. 


A Harbour and Dock Board at W had resolved to construct 
an enlarged dock at W. Tenders were invited from a number of 
contractors, With the invitation for tenders a document of 
‘instructions’ was sent informing them (1) as to where the contract 
documents can be inspected, (2) that the contractor must indepen- 
dently obtain for himself, on his own responsibility, all information 
necessary for making a tender, nature of the site, surface, surroun- 
dings, roads, waterways, facilities for mooring, ete., nature and 
height of the tides, etc. “and must examine and consider all 
other matters and all possible and probable contingencies and 
generally must obtain his own information on all matters affecting 
the construction, completion and maintenance of the works, and as 
to all matters which may influence him in making his tender”. The 
instructions further stated that the Board will not be responsible 
for any information that the tenderer may obtain from its 
employees or otherwise except such as may be given in writing by 
the Clerk and Manager. K. R. Company offered the lowest tender 
and that was accepted by the Board on condition that they provided 
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a guarantee of 50,000, for the performance of the contract. In order 
to comply with this condition, K. R. Company procured a bond 
from the appellant company (T. I. Co., Ltd.) whereby the T. I. 
Company jointly and severally bound themselves with the K. R. 
Company to the Board for the due performance of the contract by 
K. R. Company in terms of the contract. After the Board accepted ` 
the contract, K. R. Company began the work in October, 1922. In 
1924 the K. R. Company found itself in financial difficulties and 
the Board advanced to them sums of 20,000/. once and 25,0001. 
again in pursuance of an agreement as to its return, etc. In 1926 K. 
R. Company made default in carrying on the work and the Board 
completed the works itself through other contractors and claimed 
that 78,7851. was due from the contractors K. R. Company. In the 
meantime K. R. Company went into liquidation. The 78,785], in- 
cluded the unascertained sum due under the advances of 20,0001, 
and 25,000/. also. The Board claimed 50,000/. towards this sum from 
the T.I. Company as guarantors. The defendants (T.I. Co.) plead- 
ed that this was a contract of insurance, that there was non-dis- 
closure of material facts by the Board which vitiated the contract 
and that 45,000/. was advanced to K. R, Company without their 
knowledge for which they will not be liable. 


Held, that this was a contract of guarantee and the rights of 
the parties should be relegated on that footing. There has been no 
such concealment as to preclude the plaintiff Board from recover- 
ing. But the T. I. Company are not bound by the loan transactions 
or by the contractors and the Board agreeing that the ultimate 
balances of the loans should be included in the cost of completing 
the work, The T. I. Company which was no party to it cannot be 
bound. “The guarantors are no more affected by this than they 
would be if the parties had entered into another and additional 
construction contract elsewhere and agreed that the liabilities under 
both should be pooled and treated as liability under the guaranteed 
contract”. The guarantors cannot be made liable under the new 
obligation in respect of the new and uncontemplated loan trans- 


action, 





WORCESTER Corsetry, Limitep V. Wirtine, (1936) 1 Ch. 640, 


Company—Articles —Construction— Power to directors to 
appoint additional directors—If complete surrender of power by 
company to appoint directors. Á 

Article 12 of the Articles of Association of a company pro- 
vided that “until otherwise determined by a general meeting the 
number of directors shall not be less than two nor more than seven”, 
‘Arts, 83. to 85 of Table A of the Companies (Consolidation) Act.of 
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1908 provide :—‘Art, 83. The company may Kou time to time 
in general meeting increase or reduce the number of directors, and 
may also determine in what rotation the increased or reduced num- 
ber is to go out of office,” “Art. 84. Any casual vacancy occurring 
in the board of directors may be filled up by the directors, but the 
person so chosen shall be subject to retirement at the same time as 
if he had become a director on the day on which the director in 
whose place he is appointed was last élected a director.” “Art. 85. 
The directors shall have power at any time, and from time to 
‘time, to appoint a person as an additional director who shall retire 
from office at the next following ordinary general meeting, but 
shall be eligible for election by the company at that meeting as an 
additional director.” 

The company convened an extraordinary general meeting for 
the appointment, of two additional directors and passed resolutions 
appointing two directors. The question was if the power of 
appointing additional directors was under the company’s articles 
vested in the directors alone or can be exercised by the company. 

Held, that in this case the power of appointing additional 
directors was not given expressly to the directors to the total exclu- 
sion of the powers of the general meeting. Only a special emerg- 
ency power is given to the directors to appoint an additional 
director for a limited period, which appointment lapses when the 
corporators assume control over the appointment or removal, as 
the case may be, of directors at their ordinary general meeting. 

Blair Open Hearth Furnace Co.v. Reigart, 108 L.T. 665 distin- 
guished as a case where Art. 93 of that company’s articles provided 
that “the directors may from time to time appoint additional direc- 
tors, but so that the total number of directors shall not exceed the 
prescribed maximum’ ” which was construed as effecting a complete 
surrender by the. company to the directors of the company’s 
inherent power to.appoint additional directors. 

N.B,—Arts, 83 to 85 correspond verbatim with Arts. 83 to 85 
“of the First Schedule, Table A of the Indian Companies Act (VII 
of 1913). 


In re Marr’s Witt Trusts. WALKER V. ATTORNEY-GENERAL, 
(1936) 1 Ch. 671: 

- Will—Testator domiciled in England—Will creating a trust to 
establish educational charities in Scotland—Opening of a College, 
etc., in Scotland—Surplus remaining—A pplication to settle a scheme 
to apply funds cypres—Trustee to-submit-to Court of Session, Scot- 
land. f 

The testator, a native of Scotland but domiciled in England, 
executed a will whereby after certain bequests, he gave all the 
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residue of his estate to trustees for conversion and investment and 
directed them to apply the same in the advancement of education 
of persons bona fide resident in Troon, a town in Scotland. The 
will was proved in England. After building a college and opening 
it, there was a balance left in the hands of the trustees, As there 
was disagreement between the commissioners appointed under the 
Educational Endowments(Scotland) Act, 1928, and the trustee and 
the Town Council of Troon about the proper scheme for the trust, 
the commissioners refused to procced further, with the result the 
trustee of the will was left freeto bring forward a scheme in 
accordance with the trusts of the will subject to the approval of 
the Court. A scheme was then brought forward before the English 
Court and it provided that the scheme was to come into effect 
when the same had been finally approved by the Court of Chan- 
cery in England and Court of Session in Scotland. 

Held, that the words “‘subject to the Court of Chancery in 
England” should be deleted and the trustee was to carry into effect 
a scheme for the administration of the charity to be settled by the 
Court of Session in Scotland. 





In re CROCKER AND In re TaxaTIon or Costs, (1936) 1 Ch. 
696. 

Practice—Solicitors Act, 1932—Motor insurance—Policy giving 
the defence of action for damages for accident to the insurance 
company—Accident—Action for damages against the motorist— 
Action defended by company—Solicitor engaged by company for 
defendant—Defendant assured desiring to inspect papers relating to 
the action in the hands of solicitors—Company objecsing to tt— 
Solicitors if can refuse inspection. 

W. G. was driving a motor car in which there was a passenger 
A.G. There was a collision between the motor car and a motor 
vehicle driven on behalf of a firm T. A suit was brought by 4, G. 
against W.G.and T. claiming relief in respect of the injuries 
sustained by him. W. G. retained as his solicitors the firm of soli-. 
citors now in question. That action ran its course. W. G, wanted 
access to the papers relating to the suit which were in the custody, 
possession or power of the solicitors to inspect and to make notes 
of their contents and to have copies of the same. 

W, G. was insured under a policy against the third party risks. 
The policy provided for the conduct of the defence by the insur- 
ance company itself of any action for negligence against the policy 
holder. In pursuance of that the insurance company engaged the 
solicitors in question to defend the action brought by 4. G. The 
insurance company was not a party to the action but only W. G. 
The solicitors delivered a defence on behalf of W. G. admitting 
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negligence and a judgment was given against him for 9241. W. G. 
pleaded that he had never given them any authority to admit any 
negligence by him and therefore wanted to see all the papers in 
the action in order to ascertain what had happened. The Solici- 
tors denied the right of W. G. for inspection contending that the 
provision in the policy giving absolute conduct of the suit has the 
result, namely, that the insurance company are entitled to direct 
the solicitors not to give effect to the applicant’s prima facie right 
as Client to see the documents with his solicitors. 


Held, that the policy does not give such rights to the insurance 
company. The applicant may not be entitled to the custody of the 
documents in the absence of, or when opposed by, the insurance 
company. But that cannot prevent W. G. from seeing the docu- 
ments which relate to the action and are in the solicitor’s custody. 
The Court has inherent jurisdiction and also power under Solici- 
tor’s Act 1932 to order inspection. 


In re Spotton ann Loneo’s Contract, (1936) 1 Ch. 713. 

Vendor and purchaser—Sale of land under an open contraci— 
Alteration in deed as to consideration—Marketable title—What is 
—Insufficiently stamped title deed—Purchaser, if can be compelled 
to buy. 


In 1935 S agreed to sell to L under an open contract the un- 
expired portion of 68 years of a leasehold property at a particular 
rent for the purchase price of 190/. An abstract was delivered to 
the purchaser’s solicitor, who found that the stamp on an assign- 
ment deed of 1912 which was a link in the title of the vendor was 
insufficient for the consideration of:751, 12s. 6. mentioned in that 
deed and called on the vendor to make any rectification necessary 
prior to completion. The vendors wrote back enclosing a letter of 
Mr. G the solicitor who acted for the assignors under the 1912 as- 
signment saying that the consideration for that assignment of 1912 
was 22].12s. 6d. and-not 75/1, odd and that the stamp was there- 
fore sufficient: and that the deed must have been subsequently 
' altered after execution. The vendors then got Mr. G (solicitor) 
to agree to make a statutory declaration in support of the facts set 
out in his letter. But the purchaser was not willing to proceed 
further with the purchase. f i 


Held, that in the absence of any evidence to the contrary, there 
is a presumption that the alteration in the deed was made before 
execution. As a result this assignment deed, without any other 
proof, would appear to be a proper deed but insufficiently stamped. 
- Where a vendor is selling immovable property under an open. 
contract, the purchaser is entitled to have a good marketable title. 
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Where a prior title deed. which is a link in the vendor’s own title is. 
insufficiently stamped, it.is.a.matter of serious importance to the 
purchaser as it will not be admissible im evidence; and the pur- 
chaser cannot be compelled to accept such a title and complete the 
contract accepting a statutory declaration which on the face of it 
contradicts the prima facie title as shown by the abstract. 





In re A Desror, (1936) 1 Ch. 728. ‘ 

Insolvency—Creditor’s petition for adjudication—Alleged act 
of insolvency being a deed of assignment for benefit of creditors— 
Petitioning creditor not assenting to the deed but agreeing not to 
upset the deed—If can rely.on the deed as an act of insolvency— 
Bankruptcy Act, 1914, S. 5, sub-S. (3). : 

The debtor in question was indebted to the creditor in a con- 
siderable sum and he had also obtained a judgment in respect of it. 
Afterwards a deed of assignment for the benefit of creditors was 
executed and at the meeting of the creditors, the petitioning credi- 

‘tor made it plain that he was not going to sign the deed. But he 
agreed on January, 1931, “not to do anything to upset the deed of 
assignment, not to enforce the bankruptcy notice which has been 
served on (the debtor)” and added that “this, of course, does not 
mean that we will at no time take bankruptcy proceedings against 
(the debtor). It merely means that we shall stand aside for the 
present time, and will not assent to the deed”. In March the 
‘creditor filed a bankruptey’ petition alleging the execution of the 
deed as the act of bankruptcy. 


Held, that the petitioning creditor was ‘preeluded in ihe circum“ 
stances from relying on the execution of the deed of assignment as 
an act of bankruptcy. _A creditor who is a party or privy to. the 
deed or who has acted.in any way which would be equivalent to an 
assent, recognition or approval of the deed, cannot allege that the 
execution of the deed is an act of bankruptcy, By saying that he 
will not do anything to upset the deed, the creditor has recog- 
nised the deed and approved of it, though not assented to it. In 
those circumstances the Court is bound to refuse to allow the cre- 
ditor to rely on the deed as an act of bankruptcy and that will be 
sufficient cause within the meaning of S. 5, sub-S. (3) of the Bank- 
ruptcy Act, 1914, for not making an order in the petitioner’s favour. 

Ex parte Stray, L.R. 2 Ch. 374, followed. 
- In re Hepworte. RASTALL v. Hepworty, (1936) 1 Ch. 750, 
_ Legitimacy Act, 1926—Person born illegitimate—Subsequent 
legitimation of —Will—T estator dying before legitimation—If the 
illegitimate person can take under the will by virtue of legitimation. 
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- A testator made his will in 1918 and died in 1922, He had 6 
children. One of. those children was P. P married E in August 
1915 but it was only after the birth of his daughter (first defen- 
dant), who was born in January, 1915. Father P died in 1928 
and his share under the testator’s will became distributable equally 
among his children-who survived him, The first defendant who 
was illegitimate became legitimated by virtue of the Legitimacy 
Act, 1926 but the date of legitimation was according to the Act only 
January, 1927. The question was if the first defendant took under 

-the will as a child of P. 

Held, that she cannot take because the PAD was a dis- 
position which came into operation before the date of the legitima- 
tion, The disposition in this case is the will of the testator. It 
cannot have been intended by the Act that the date of the disposi- 
tion should depend upon the time at which some benefit given to a 
beneficiary becomes payable or ceases to be contingent and becomes 
vested, The material date is the death of the testator and since 
she was not then entitled to any interest under the will she is not 
now entitled to participate. 


In re SHARMAN’ s CONTRACT, (1936) 1 Ch. 755. 

Vendor and purchaser—Sale of land—Sufficient description m 
deed—If purchaser entitled to a plan at vendor's cost. 

Where the description in the contract is without a plan in- 
sufficient to identify the property sold, the purchaser may require 
it to be supplemented by a plan. But where the description in the 
contract affords a sufficiént and satisfactory identification of the 
land sold, then the purchaser cannot insist on a plan being supplied 
to him at the vendor’s cost. 

In re Sansom and Narbeth’s Contract, (1910) 1 Ch. 741, dis- 
cussed and distinguished. 


In re- ANCHOR ite (HENDERSON BROTHERS), Lrairep, 
(1937) 1 Ch. 1. 

Contract—Sale of Jeol Sate of a crane ‘for a deferred pay- 
ment’—Delivery of crane to purchasing company—Annual pay- 
ments to be made for depreciation and interest—Amount paid for 
depreciation to be taken into account when full purchase price paid 
—Construction of contract—Sale of Goods Act, 1893, S. 18— 
Applies only when a contrary intention does not appear. 

By a contract of sale of a crane it was agreed that the purchas- 
ing company should take over the crane for a deferred purchase 
price of 4,000/. that until the completion of the purchase the pur- 
chaser ao pay at a particular rate per year for interest and 
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depreciation, that of these sums the sums representing depreciation 
‘ are to be deducted from the 4,0007. in order to arrive at the balance 
actually to be paid by him on completion of the purchase whenever 
that may take place, that in the meantime the purchaser is to have 
entire charge of and responsibility for the crane in every respect. 
The purchasing company made some payments but before payment 
of the whole purchase price of 4,000/. the company went into 
liquidation. The interim liquidator shortly after entered into a 
contract to sell all the assets of the purchasing company to a new 
company, which was also sanctioned by the Court. The question ~ 
’ was if this crane was also included in the assets of the firm which 
passed under the contract of sale of the interim liquidator, that is, 
whether it was a crane ‘belonging to the old company and used in 
connection with the said business’. The vendors claimed that the 
liquidator must either accept the obligations under the contract and 
pay the instalments due under the contract or return the crane. 


Eve, J.,held that the property in the crane passed to the pur- 
chasers on the making of the contract in accordance with S. 18, 
R. 1 of Sale of Goods Act, 1893 (1936) 1 Ch. 211. 


Held, on appeal, that S. 18 does not apply here, because it can 
only apply according to its terms “unless a different intention 
appears” and here a different intention appears, namely, that the 
property should not pass until the purchase is completed. The 
purchasing company were merely bailees responsible for its safety 
and for its preservation to the owners, that is, the vendors. The 
vendors were therefore right in claiming as against the purchasing 
company the balance of the moneys which are due under the 
contract, as in the circumstances the official liquidator must be 
deemed to have adopted the agreement for sale of the crane. 





In re THORNBER. CRABTREE V. THORNBER, (1937) 1 Ch. 29. 

Will—Construction—Annuity to mother—Annuity to wife out 
of the income of residue—Surplus income from residue to be accu- 
mulated for children of testator—Testator dying without issue— 
Trustees under the will to stop accumulation and deal with it as on 
intestacy. . 

By his will dated March, 1933, the testator T who died in June 
that year bequeathed to his mother a certain annuity and after some 
other bequests bequeathed all the residue on trust for sale and con- 
version and out of the proceeds of such sale directed the trustees 
to pay his debts, etc. and hold the residue “(a) to pay out of the 
income therefrom an annuity to his wife during her life of 102. per 
week; (b) to invest andaccumulate the surplus income as an accre- 
tion to capital for a particular period after his death and after his 
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wife’s death to hold the capital residueand the accumulations from 
income” for the children of the testator. The testator never had 
any children and died without issue and his widow therefore 
claimed that the accumulations should cease and that the surplus 
income should be dealt with as income from the residuary estate 
undisposed of by the testator, whereas the mother contended that 
the accumulation should be continued. 

Held, that there was no provision in the will to which the pro- 
perty, which, in fact was not effectively disposed of by the will 
inasmuch as there were no children to take it, was subject. The 
purpose having failed there was no effective disposal by the will 
within the meaning of S, 49 of the Administration of Estates Act, 
1925. If the widow here disclaims her right to the annuity of 101. a 
week, then she will be entitled without any further qualification, 
except for the provision in favour of the mother to have the 
income of the residue. 





Jervis v. HowLe AND TALKE CoLLIERY COMPANY, LIMITED, 
(1937) 1 Ch, 67. í 


Document—Lease—Rectification of deed—Intention of parties 
different from the deed—If rectification can be allowed. 

Where the deed as executed does not carry out the intention 
of the parties to the deed and there is “strong irrefragable evid- 
ence” that when the parties executed the document they thought 
that its effect would be what in fact it would be if the document 
were rectified as the plaintiff asks,the Court is bound to direct 
rectification in accordance with the plaintiff’s claim. 

Shelburne v. Inchiquin, 1 Bro. C. C. 338 and Burroughes v. 
Abbott, (1922) 1 Ch. 86, followed. 





In re CARNARVON: HARBOUR Acts, 1793 to 1903. THOMAS v. 
ATTORNEY-GENERAL, (1937) 1 Ch. 72. 


Practice—Procedure—Rules of Supreme Court, O.54-A.7.1-A 
—Harbour Board—Summons by clerk of-—Summons to determine 
the extent of Board’s powers—No act attempted—If summons 
maintainable. 


O. 54-A,r.1-A of R. S, C. provides that “In any division of 
the High Court any person claiming any legal or equitable right in 
a case where the determination of the question whether he is enti- 
tled to the right depends upon a question of construction of a 
statute, may apply by originating summons for the determination 
of such question of construction, ane. for a declaration as to the 
right claimed”. 
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The clerk to the Carnarvon Harbour Board took out a summons 
making the Attorney-General a defendant for the purpose of ob- 
taining a determination by the Court of the question whether. 
having regard to the provisions of the Settled Land Act, 1925 and. 
certain relative provisions in the private acts of the Board, the 
powers given by the Settled Land Act of sale and leasing, in so far 
as they are wider than the powers given by the private Acts, may. 
be exercised, and to that extent the powers of the private Act may 
be treated asextended, The trustees did not purport to exercise. 
any such"powers and the defence was raised that the Court ought 
not to determine the powers of the plaintiff in proceedings to which. 
the Attorney-General is the only defendant and in which no parti- 
cular exercise of any power is called in question. 


Held, that to grant the declaration would fetter the discretion | 
of the Attorney-General under the Act. Also the declaration if 
granted would not bind any individual member of the public who 
may feel aggrieved by the exercise of the power by the Board, in 
any proceeding that might be taken by such person against the 
Board. If for instance the Board bona fide exercise the power of 
leasing and grant to a person a lease which is ultimately decided 
by the Co urt in proceedings between the Board and the lessee to be 
invalid as ultra vires, then no decision on the summons will prevent 
litigation in future. If it be that this should bind him.and every 
one of the public, then that will be-a cause of grievance to the 
individual who desired to bring proceedings himself against the 
Board. In those circumstances the court should not, in the exer- 
cise of its discretion, grant such a declaration. , : 





REED V. CATTERMOLE, (1936) 2 K.B. 645. 

Income-tax—Minister of Methodist Church—Appointment of 
as minister of a circuit of 9 churches—Compulsory residence as a 
requirement of the office—Payment of rates on the house by em- 
ployers—If Minister occupant also liable to tax as on occupation. 

The appellant was appointed minister of the W. M. circuit of 
Redhill, Surrey. The circuit consisted of 9 churches. His said. 
appointment required that he should go and live at a particular 
manse in order that he may perform his duties, Though it was 
too large for his needs, he was not allowed to sublet the’manse nor 
tomake any profit out of his occupation. The cost of furnishing, 
decoration and repairs is to be borne by the circuit. The Sch. A 
tax, the rates and water rate were defrayed by the circuit. 

Held, that the minister is not liable to tax under Sch. E in 
respect of his occupation of the manse. He was not in beneficial 
occupation of the manse, Where the residence of the person sought 
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to be rated or taxed in the house in question is for the interest of 
the employer and for the more effectual performance of the service 
required from such person, and the latter is required to live in that 
particular house whether it is suitable for him or not in order that 
he may perform his duties, then the occupation is the occupation 
of the master and not of the servant. 

Tennant v. Smith, (1892) A.C. 150; Lady Miller’s case 
(1930) A, C. 222 and Nicoll v. Austin, (1935) 19 Tax Cases 531, 
distinguished. . 

Dobson v. Jones, (1844) 5 Man. & G. 112; Bent v. Roberts 
(1877) 3 Ex. D. 66; 1 T.C. 199, approved. 


CHURCHILL & Sim v. Gopparp, (1937) 1 K.B. 92. 

Principal and agent—Del credere agents—Sale of goods by a 
foreign exporter—Sale through agent in England—Seller forward- 
ing shipping documents of goods to agent—Agent paying for the 
‘goods deducting his commission—Agent sending goods to the buyer 

~ —Bill of exchange drawn by agent for acceptance by buyer—Buyer 
accepting the bills—Buyer rej ecting the goods later. for proper rea- 
sons-—Bill dishonoured by the buyer—If entitled to so dishonour— 
“Bills of Exchange Act, 1882, Ss. 2, 27, 30,38 and 54. 

The plaintiffs are timber brokers carrying on business in 
‘England. The defendant G is a timber importer and merchant in 
‘Liverpool. The plaintiffs were the sole agents in England for a 
Finnish timber exporter R. As per contract between the plaintiffs 
and R, the plaintiffs were to stand full 100 per cent. del credere for 
_all sales through them and payment should be made by them in 
cash to R against shipping documents, deducting their commission 
„which was asa result high. R as usual sent to the plaintiffs wood- 
goods by ss. “Sonja” for being sold to G. The plaintiffs received 
the shipping documents, paid for them and then drew drafts on G 
for acceptance. G accepted the drafts and returned them on 26th 
October, retaining the shipping documents with him. Later the 
‘defendant G rejected the cargo on the ground that it was not 
as specified and on presentment the bills were dishonoured., 
‘The plaintiffs thereupon filed this suit on foot of the bills. 
‘It was assumed that the rejection of the goods was for proper 
reason, as it was found so by arbitrators and the only question 
wasif the plaintiffs were only agents for R and were suing as 
agents or trustees of R and as such there was no consideration 
for the acceptance, or G having accepted the bills of exchange for 
‘the shipping documents and retained those documents, he could 
not set up breach of contract by another party. f 

Branson, J., held that what was done was carried out under 
-the existing contract of purchase and sale, that the acceptance of 
the bills by the defendant in exchange for shipping documents did 
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not constitute a new contract between the plaintiffs and the defen- 
dant, that the plaintiffs were only agents for sellers and that the 
rejection was therefore justifiable. 


Held on appeal (reversing Branson, J.) that when the plain- 
tiffs parted with the shipping documents and paid R they had no 
reason to suppose but that everything was in order with the ship- 
ment. It is true that the plaintiffs were R’s authorised agents to 
receive payment when they handed over shipping documents but 
that was only to give the buyer somebody to whom he can pay to 
get a discharge of his debt. But when the buyer has given a bill 
or money to the plaintiffs, the person receiving them might hold 
them for himself in his own right or for the seller according to the 
circumstances regulating his relationship with the seller. On the 
facts here-the plaintiffs were in no sense agents or trustees for R 
when they sought to recover on the bills. The plaintiffs had settled 
with R and hence are entitled to sue on the bills in their own right. 
Further the consideration in the bills is stated to be “value received 
in wood-goods per ss, “Sonja” with no reference to the description 
of the goods as per original contract and it will be impossible with- 
out going outside this contract to show a failure of consideration. 
To hold otherwise would make del credere agents, who are already 
responsible to the sellers for payment by the buyers, also responsi- 
ble to the buyers for due performance of contracts on the part of 
sellers. 


SKILTON v. Epsom AND EWELL Urgan District COUNCIL, 
(1937) 1 K.B. 112. 


Highway Act, 1835— Road Traffic Act, 1930—Highway—Studs 
inserted in the road for traffic regulation—Cyclist—Injury, to while 
using the road—Stud loose for some time prior to that—Local 
authority’s negligence—Non-liability of authority for mainten- 
ance of highway—If doctrine applies to case of studs in highway. 


‘The plaintiff S was passing a part of the road in the area in 
which the defendant council were the Highway Authority. In the 
middle of that road, there was a line of studs put up for purposes 
of regulating the traffic. When she was a few feet from the Kerb, 
a car passed her and one of the studs which was loose few from 
its position across the road and knocked the front wheel of her 
bicycle, with the result that she fell and sustained injuries, It was 
found that the stud was in a dangerous condition for some weeks 
before. S thereupon filed this suit for damages for personal 
injuries caused to her by the Council's negligence. : 

Held, that assuming that the stud in question was physically a 
part of the highway, the District Council is liable to the plaintiff 
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for the damage caused to her, because they have done something on 
the highway, not for the purpose of maintaining itas a highway 
but for a totally different purpose, namely, trafic direction under 
the.Road Traffic Act, 1930 and the act which they did became a 
nuisance on the highway and the council was therefore responsible 
if the stud which by its nature may be dangerous by want of proper 
maintenance and by want of proper reparation is allowed to be in 
such a dangerous condition as to cause injury to a passer-by. This 
is not a case where the plaintiff seeks to render the highway autho- 
rity liable for non-repair of the highway, in which case on the 
authority of Cowley v. Newmarket Local Board, (1892) A.C. 345, 
etc the highway will not be liable but a case where the act of 
placing the studs was done by the council not in pursuance of their ` 
duties to maintain the highway, but in pursuance of other duties 
or powers conferred on them under the Road Traffic Act, 1930. 


Horn v, MINISTER oF Hearty, (1937) 1 K.B. 164. 


Housing Acts, 1925, 1930 and 1935—Local Government—Com- 
pulsory acquisition of land—Objection thereto by owner of the land 
Public inquiry by an inspector—Report by, to Minister—Hearing 
of council representatives before confirmation—No representations 
heard regarding this order of acquisition—Deputation only about 
general policy of acquisitions and SOIN ature of the Minister's 
acts when hearing objections. 


In pursuance of their powers under Part III of the Housing 
Act, 1925, the Council of S made in August, 1935, a compulsory 
acquisition order of certain lands in the ownership of one H. He 
preferred objections to the confirmation of the order by the Minis- 
ter of Health. In December, a public’ “local enquiry was held by 
one B an inspector of the Minister. At that inquiry the Town 
Clerk said that the land was required partly for slum clearance and 
rehouising and partly for the erection of new houses which were 
required under the Housing Act, 1935, to obviate over-crowding, 
The main objection of the owner was that the Council had plenty 
of land of their own and did not require to take his farm for the 
purpose. The Inspector made his report to the Minister, The 
Council before holding of the inquiry, asked for an interview with 
the Minister in order that he may, in his administrative capacity, 
deal with their general -requirements but they could not get an 
appointment before the public inquiry. They got an interview 
later, after the public inquiry and before the confirmation of the 
compulsory acquisition order. The Minister later confirmed the 
order and the owner thereupon filed this action for quashing the 
order of confirmation on the ground that representations must have 
_ been made to the Minister behind the back of the objector in order 
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to persuade the Minister and confirm the order of the Council. But 
the representatives of the Council and of the Minister deposed 
that nothing was said about it at the interview but. only a oun 
about the subsidy, etc., were discussed. 


Held, that if at that meeting representations had been made to 
the Minister of Health behind the back of the objector in order to 
‘persuade the Minister to confirm the order made hy the Council, 
‘then there would have been ample jurisdiction in the Court to say 
that such action was not only contrary to natural justice but also 
contrary to that which is implied in the powers given to the Minis- 
“ter under the statutes. The Minister here had two different func- 
„tions, those under 1925 Act and those under 1935 Act. Under the 
1925 Act it was his duty to consider and confirm, with or without 
modification if he thought fit so to do, the order which the local 
authority made to acquire properties compulsorily. Then he acts 
quasi-judicially. The Act of 1935 by S. 1 puts upon the Council a 
duty to inspect and make reports to the Ministers and proposals as 
to over-crowding, when the Minister acts as an adviser. The 
‘interview was only concerned with that general question and had 
nothing to-do with the order of compulsory purchase and as such 
there was nothing illegal in the order. . 


Per Scott, L.J.—Where public departments are given dider 
this type of Act quasi-judicial duties as well as administrative 
duties, the need of their carrying out quasi-judicial duties in strict 
accordance with natural justice must always be coosrdered in the 
light of their administrative duties also. 


. 





Kearns v. GEE, WALKER AND SLATER, Limirep, (1937) 1 K. 
B. 187. 
Negligence—Statutory duty—Breach of—Accident—Defence 
of common employment, if open—Mechanical power—If includes 
„electric power—Meaning of Reg.31 of Building Regulations 1926, 
‘K,a workman, was engaged by the defendant G.W.&S. Co., and 
-was employed in bricking the open part of a steel building.. There 
-was a staging erected over the particular part of the - building 
where he was working, extending to about 12 feet. On that were 
-. deposited boxes of bricks to be used for filling up the spaces which 
were left after the steel-structure had been erected. On the build- . 
ing there was.an electric crane to lift those boxes of bricks. While 
“working on this brickwork, a number of bricks fell. from a higher 
` patt of the building; hit the workman on the head and back and 
injured him, There was, above the place where K was a workman, 
` no cover to protect him from being struck by any- falling material.’ 
-K theréupon. claimed damages on the ground that the employers 
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were guilty of a breach of ‘regulation 738 of the Building Regula- 
tions, 1926, made under the Factory and Workshop Act, 1901. 
‘The Regulation applies “to all premises on which machinery work- 
ea by steam, water or other mechanical power is temporarily used 
for the purpose of the construction of a building, or for the pur- 
pose of any addition to the structure of an existing building’’, and 
Regulation 31 provides that “any part of the premises in which 
any person is habitually employed shall be covered in such a 
manner as to protect any person who is working in that part from 
being struck by any falling material or article.” 

Held the employer was liable. An electric crane is a ‘ machi- 
nery worked by...,other mechanical power’. It is not necessary 
that the person who is hit must be ‘habitually employed’ there. If 
anybody in employment goes to a part of the premises where there 
are persons habitually employed and is hit, he has his remedy, and 
the employer will have committed an offence under the Regulations. 
If, on the other hand, the place where the accident happens is a 
place where persons are not habitually employed, and it is an 
exceptional thing, if a particular’ person is in that particular place 
for a moment, then there is no offence, and that particular person 
gets no right of action for breach of statutory duty. When it isa 
breach of statutory duty that is relied on, the defence of common 
employment would not be applicable if the injury was caused by a 
fellow servant. 

Dorsy v. HatmsHaw, (1937) 1 K.B. 196. 

Game License Act, 1860, S. 5—Coursing with greyhounds” 
in S. 5—M ecaning of. 
© One H was riding his horse in a field with the permission of 
the owner and had two of his greyhounds with him. There were 
no other persons or dogs present. The two greyhounds chased a 
hare in the field, overtook it and killed it. H then went across the 
field to where the greyhounds were and picked up the hare. H was 
charged under S. 4 of the Game License Act 1860, with having 
killed game, namely, a hare without a license to kill game. Æ relied 
on S. 5 (3) which makes “the pursuing and killing of hares res- 
pectively by coursing with greyhounds, or by hunting with beagles 
or other hounds” an exception to S. 4. ` 

Held, that H was not guilty. Coursing within the meaning of 
the exception means the pursuing of hares by greyhounds not solely 
at coursing meetings, but also for sport other than that of a man 
going out with a single greyhound to pick up what game he could 
get, and also by way of training ‘the greyhounds. The acts of H 
were consisteitt with his testing one dog-against the other, and he 
was coursing with the hounds within thée:‘meaning of the excep- 
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tion. Rex (Nevin) v, Clarke (1930) N. I. 174 in so far as it. 
restricts coursing to the well known sport and restricts coursing in 
the exception to coursing of hares in an organised way not 
approved. 


Warner BROTHERS PICTURES, INCORPORATED v. NELSON. 
(1937) 1 K.B. 209. 

Injunction—Film artist—Contract to serve for two years exclu- 
sively for plaintiff—Breach of —Remedy—Damages or injunction. 


In 1934 Mrs. N, film artist entered into a contract with the 
plaintiff firm agreeing “to render her exclusive services as a motion 
‘picture and or legitimate stage actress” to them and to perform 
solely and exclusively for them for 52 weeks, with an option to 
producers to extend it for another term. She further agreed ex- 
pressly that “she will not during the term of contract render any 
services for or in any other phonographic, stage or motion picture 
production......or engage in any other occupation without the 
written consent of the producer being first had and obtained”, In 
1936 Mrs. N, in admitted breach of the contract, declined to be 
further bound by it and entered into an agreement to appear asa 
film artist with a third person. Thereupon the plaintiff company 
brought an action to restrain her (N) from acting for others and 
for damages. Mrs. N contended that no injunction could as a 
matter of law be granted in the circumstances of the case and that 
the contract was illegal as in restraint of trade. 

Held, that where, as here, the covenants are all concerned with 
what is to happen whilst the defendant is employed by the plain- 
tiffs and not thereafter, there is no room for the application of the 
doctrine of restraint of trade. 

The Courts will not enforce specifically a positive convenant of 
personal service but in the case of negative covenants, the courts 
enforce the negative covenant by an injunction. If parties, for 
valuable consideration, with their eyes open, contract that a parti- 
cular thing shall not be done, the court by way of injunction says, 
what the parties have already said, that the thing shall not be done. 
There is then no question of-balance of convenience or inconveni- 
ence, or of the amount of damage or of injury. The conclusion 
to be drawn from the authorities is that, where a contract of per- 
sonal service contains negative covenants the enforcement of which 
will not amount either to a decree of specific performance of the 
positive covenants of the contract or to the giving of a decree under 
which the defendant must either.remain idle or perform those 
positive covenants, the court will enforce those negative covenants , 
limiting it to what the court considers reasonable in all the circum- 
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stances of the case. Injunction is the proper remedy in this kind 
of case and not damages. 

Lumley v. Wagner, 1 De G.M. and G. 604 and Lord Strath- 
cona Steamship Co. v. Dominion Coal Co. (1926) A.C. 108 
followed, 

Brown v. Brown, (1937) P. 7. 

Diverce—Purchase by wife of an annuity—Deed arranging 
the annuity to be paid to husband—Subsequent divorce—If the 
deed a post-nuptial settlement liable to variation or a gift. 

In pursuance of an oral agreement, the wife signed a form 
containing a proposal to an Assurance Company that in considera- 
tion of payment by her of 2097/.10s. 2d. the company should pay 
to her husband for his life an annuity of 1044. The wife paid the 
amount to the company and the company executed a deed whereby 
it agreed both with the petitioner (wife) and the respondent 

(husband) to pay to the respondent or his assigns an annuity of 
1047, By reason of the adultery of the husband the marriage was 
later dissolved. The wife then applied for variation of the deed 
treating it as a post-nuptial settlement. 

Held, that the annuity is not a settlement but a gift and hence 
cannot now be varied. When the petitioner handed over the con- 
sideration money she parted with the plenum dominium of the 
property so transferred. It isno limitation of his property that 

the payments to be made to him are to be made annually. 





In Tue Estate oF Mazer amy Lone (Deceasen). (1936) P. 


166. 

Wills Amendment ‘Act 1852, S.1—Holograph will---Bequesis 
on one page—Will on the other page—Evidence that bequests were 
completed before execution—If bequests valid, d 

A will was written on one sheet of paper. The whole of one 
side of the paper was occupied with the spicific legacies beginning 
with the words “I give and beqneath to my dear friends the 
following sum” etc, and ending with the words “The residue to be 
divided between...” ‘There was no mark on the paper to indicate 
that the words last quoted were the concluding words of the will. 
The other side of the papers contained the words “This is the last 
will and testament of Mabel Amy Long” followed by the appoint- 
ment of the executor. Afterthe appointment of the executor, a 
line was drawn across the paper, indicating finality and then 
followed the attestation clause with the signature of the testatrix 
and two witnesses. There was satisfactory evidence that the side 
of the page containing the bequests was written in its present 
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made but there was no evidence of the sequence in which the 
päges'of the will were written. -The question was if the willas a 
whole*was entitled to probate or only the second page. 

Held, that if the Court is satisfied that the whole will was 
written before the signatures were made and that the dispositive 
part of the document may be fairly read as preceding and leading 
up-to the part containing the signatures, and in no sense as a mere 
annexe or schedule thereto, it would be transgressing ‘the spirit of 
the Act’ to insist, as a criterion of valid execution, upon proof that 
the several ‘parts of the document were actually written in any 
particular order. 





Herp v. Herp, (1936) P. 205. 

Divorce—Wife’s petition for dissolution—Donticil of husband 

—Desertion by husband—Acquisition of domicil elsewhere by 
husband—Jurisdiction to decree divorce, 

__ Parties were married in England in 1905. Their matrimonial 
home was in England and their domicil English. In 1923, the 
husband left his wife in England and went to the United States. In 
1932 the wife discovered that he was living with another woman. 
In 1934 the wife filed a petition for divorce in England. The hus- 
band was naturalised in U. S. in 1930, which involved ‘that he had 
acquired a new domicil of choice there and renounced the domicil 
of origin in England. 

Held, that under British Law the jurisdiction to decree 
divorce depends on domicil. The domicil of the husband 
determines the domicil of the wife and independent authority 
to decree divorce cannot co-exist at the same time in two states; 
and this rule applies even where the husband, having his domicil 
of origin in England, has married his- wife in England and has 
deserted her in England, and has gone abroad. The wife cannot 
file a petition in England for divorce after the husband has changed 
Hie domicil of origin. : . 

: Ogden v. Ogden, (1908) P. 46 doubted. 


i- Lord Advocate v. Jaffrey, (1921) 1 A.C. 146 and Mees 
Guibral for Alberta v. Cook, (1926) A.C, 444 followed, ; 


ernment 


- JOTTINGS AND. CUTTINGS. 


Statute Making.—The process of statute making leads to 
zestilts ‘which, as is well known, often call fori interpretation by the: 
Courts. According-to Mr. A. G. Davis, of Hull, in his paper oh: 
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The Statute Book: Some Criticisms and Suggestions, a reference 
to the Law Reports for last year shows that of the 145 English 
cases reported in the three series, 56, or nearly 40 per cent., dealt 
primarily with the interpretation of Acts of Parliament., The 
efforts of the Legislature have been frequently the subject of 
judicial criticism. The Income Tax Acts, the Public Health Acts, 
_and, more recently, the Rent Restrictions Acts, are familiar 
examples, In Hill v. Adershot Corporation (1933, 1 K. B. 259; 
102 L.J. K.B. 179), which Mr, Davis cites, Scrutton L.J. said of 
the Public Health Acts, “The present legislation, with the conflict- 
ing attempts to interpret it, is a disgrace to English legislation.” 
Judicial criticism of the Income Tax Acts has been equally severe. 
But, to a large extent, the cause of defective legislation lies in the 
inherent difficulty of finding fit words to deal with the infinite 
variety of the subject-matter ; a variety which may go on increasing 
while the words of the statute remain unchanged. And when 
amendments are made the result may be to produce fresh anoma- 
lies. Legislation, indeed, can rarely fit exactly the conditions with 
which it purports to deal. But this does not mean that the methods 
of legislation cannot be improved, and Mr, Davis suggests that 
there should be official examiners of Bills, charged with examin- 
ing each Bill criticially and reporting on it. But even official 
examiners have not that “rear sight” which is often so much better 
than foresight, nor woulda preliminary examination be sufficient. 
‘There would have to be another after the Bill had been amended. 
The paper was interesting and suggestive, but for the present 
interpretation is likely to continue to furnish plenty of work for 
the judges —L.J., 1936, p. 217. 


The Probation System.—Sir Rollo Graham-Campbell, chief 
metropolitan magistrate, recently paid tribute at a meeting at 45 
Park Lane in support of the London Police Court Mission (which 
is now in its diamond jubilee year), to the work done by police- 
Court missionaries by means of the system of probation. Accord- 
ing to the report in The Times, the speaker recalled that at the 
beginning of last century itjwas no uncommon thing for quite 
young offenders to be transported for long periods for trivial 
offences, and others were sent to prison for considerable periods. 
In 1876 the foundations of the present system. of probation were 
laid, In the speaker’s twenty-three years’ experience as a metro- 
politanimagistrate.the had.:found, that probation „officers. ‘were 
sympathetic, tactful, patient, hopeful, and firm if necessary; ‘Many 
` -a.man.and woman, boy and. girl, he said, now living honest, respect- 
able! lives would ; zhave...gone . under. altogether-but for the good 
offices. of: the police-court missionary.under whose supervision they 





78 THE MADRAS LAW JOURNAL. [1937 


had been placed. It may be of interest to recall in this connection 
some figures illustrative of the recent growth of the probation 
system and of the extent to which it is now employed. In 1933 
nearly 19,000 persons were placed on probation. Of these 119 
persons were placed on probation by the Courts of Assize, com- 
pared with five in 1910, although the total number of convicted 
persons was considerably greater in the earlier year. In the Courts 
of-summary jurisdiction in England and Wales the percentage of 

those found guilty of indictable offences and placed on probation 
was eleven in 1910 and nineteen in 1933, corresponding figures for 
the juvenile Courts being 26 and 54. It may also be recalled that 
the Departmental Committee of Social Services in Courts of 
Summary Jurisdiction in its report, which was referred to in this 

column in our issue of the 4th April, last, while adverting to the 
desirability of the probation service being organised on a wholly 
public basis, recognised the scope which exists for the co-operation 
of the missionary services in the social services of the Courts and 
the value of the assistance to the probation officer in individual 
cases capable of being rendered by voluntary help provided it is 
carefully supervised.—S.J,; 1936, p. 921. 





Matrimonial Causes: Conciliation,—Mr, Claud Mullins recently 
addressed a letter to The Times, in which he urged the desirability 
of some conciliation machinery being available in all Poor Persons 
divorce cases. He referred to the report of the Police Court 
Social Services, whose recommendations on this point were alluded 
to in these columns in our issue of 4th April last, and to the- new 
Marriage Bill which at the time of writing is on the eve of its 
second reading, Early next year, the writer stated, it was probable 
that the unanimous recommendations of this committee about 
reforming the procedure of these Courts when dealing with 
marriage cases would be laid before Parliament. When these 
reforms had been carried out, was there not an unanswerable 
‘case for including in the new conciliation machinery all “Poor 
Persons” divorces? ‘Conciliation’, the letter states, “does not 
‘mean the denial of legal rights. It does not mean the coercing of 
parties to live together in conditions that have become unbearable. 
Conciliation does mean, however, the provision for those who 
cannot afford professional advice of the help of experienced and 
sympathetic people .who will, if the parties - wish it, examine into 
the whole situation and try to get the parties to look all round :before 
taking a step that may-be final, both for themselves. and. their 
children”: ‘Allusion.is made to the value of conciliation procedure 
in the police Courts, with the suggestion that it is both illogical and 
socially dangérous that when the same type-.of. person seeks a 
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‘divorce only legal assistance is provided. Before lawyers are 
allotted, the possibilities of conciliation should, it is urged, be 
investigated. Conciliation, as the letter emphasises, does not mean 
the denial of legal rights, and it is important that the truth of this 
proposition, if the system were extended as suggested, should not 
be belied in practice. Mr. Leo Page, in his “Justice of the Peace”, 
which was recently reviewed in this journal, states that no machi- 
nery should be set up so as to prevent a wife from having access 
to a magistrate to ask for a summons. “No probation officer, 
magistrate’s clerk or other person,” he writes, “should ever be 
-authorised to inform a wife, openly or by implication, that a 
summons will not be granted. This has, in fact been done far too 
often”, The problem is how to effect a wise compromise, On one 
hand it is wrong, the writer intimates, to set up so rigid a barrier 
as to shut out a wife from access to the relief which the law pro- 
vides; on the other hand, it is a mistake to allow too ready an 
approach, because reconciliation is, in practice, found to be less 
probable once a case has reached the stage of a public appearance 
of the parties in Court.—S.J., 1936, p. 922. 





The Law of Libel: New Bill.—It is of some interest to note 
that a Billto amend the law of libel has recently been presented in 
tho House of Commons by Mr. Samuel Storey, a former president 
of the Newspaper Society, with the support of Major Astor, 
Chairman of The Times Publishing Company, and Mr. W. W. 
Astor. The terms of the Bill, which are similar to that placed 
before the Empire Press Union Conference by Mr. Kenneth 
Henderson last June (80 Sol. J. 494), provide that no action for 
libel published after the passing of the Bill shall lie without proof 
of actual damage unless the words complained of (a) impute to 
any girl or woman unchastity or adultery, or (b) charge the plain- 
tiff with having committed a criminal offence which is punishable 
corporally (the phrase includes imprisonment) or impute that the 
plaintiff has an obnoxious contagious disease, or (c) are published 
of the plaintiff in relation to his or her office, profession or trade: 
Provided always that unless the judge certifies to the contrary a 
plaintiff shall not in respect of any action brought under the first 
and third paragraphs recover more costs than damages. We do 
not propose, at any rate at this stage, to comment~upon the desira- 
bility or otherwise of a change in the law in the direction or to thé 
extent suggested, but we would refer our readers to the paper 
entitled “Problems of the Law of Defamation in Relation to the 
Press, Literary Work and Broadcasting,’ which was read at the 
Provincial. Meeting of the Law Society. at Nottingham last 
September by Mr. Kidore Kerman, a report of. which appreared in 
our issue of 3rd October, (80 Sol. J. 801).~-S.J., 1936, p. 923. 
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Divorce for Desertion.—In. the discussion which took place; 
last week in the: House of Commons on the Marriage Bill, by. 
which it is proposed to raake, inter alia, desertion without just 
cause a ground for divorce, reference was made to the fact that .a 
recognition of desertion asa conjugal offence has been part of the 
consistorial law of Scotland since 1573, when an Act was passed in: 
which this was spoken of as resulting from the doctrines of the 
Reformation. The Scottish legislature, however, at that time 
walked warily, for it required as a preliminary to the claim for 
divorce an action of adherence, that is, an action in which the 
errant spouse was called upon to resume co-habitation. If decree 
for adherence was granted, the church was called upon. .to 
admonish, and if necessary, to ex-communicate, the offender—a 
duty which, we are told, the church invariably declined; and then, 
if all warnings were disregarded, the action claiming divorce 
followed. By the Conjugal Rights Act, 1861, -the preliminary 
action for adherence was abolished, and thereupon the action 
claiming divorce could be commenced if there was desertion with- 
out just cause for four years; but as is pointed out in the standard 
work of Professor Gloag and Professor Henderson, although the 
formality of the action of adherence has been dispensed with, the 
conditions necessary to obtain divorce are in substance unchanged, 
that is, the desertion must have begun and continued without the 
petitioner’s consent and without sufficient cause; and the action 
will fail if it appears that the petitioner had no desire io resume 
cohabitation and did ‘not avail himself of such opportunities as 
offered to effect a reconciliation. In a comparatively recent casey 
where it was shown that the husband’ had been in desertion for 
the necessary period, it was decided that the wife was entitled to a 
decree although he had, after that period, become insane and so 
remained at the date of the petition —S.J., 1936, p. 941. 


The Marriage Bill,—Brief allusion may be made to some other 
points of legal import raised during the debate on the Marriage 
Bill. With regard to the conciliation machinery in cl. 10, Mr. A. 
P. Herbert referred to the present position when an application 
for separation came before the magistrates, and said that where a 
party “ wanted or.thought she. wanted a divorce, at once it passed 
out of the realm of the. kindly domestic atmosphere of those courts. 
and she could only go to the assizes or the High Court.” The pro- 
posal was that not every magistrate, but magistrate ‘selected by the 
Lord Chancellor, who would probably.be in most cases stipendia- 
ries, and- a- woman magistrate, Should, automatically hear,,in, the 
first. instance all. applications for-divorce... W, hatever,. he, intimated, 
happetied. eto. ‘the, substanges of the clausesdesigned to, effect -this 
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change, he would be extremely sorry to see the spirit of them 
thrown out of the Bill. The Attorney-General thought that every- 
one would agree that conciliation machinery was desirable, but 
whether the clause as drafted would in fact attain that end, 
whether it was the best method of attaining that end, and whether 
the double procedure which it involved was really practical were, 
he said, matters which he thought it right to raise at that stage 
cl. 7, which proposed to abolish the decree nisi was one to which 
the same speaker could see very strong objections being raised, 
while cl. 12, which dealt with the right to ask witnesses as to 
whether or not they had committed adultery, might, in its present 
form, go too far, and he was not sure that after examination it 
would be found to be a wise change. Mr. W. P. Spens, who said 
that he had little or no experience of the division of the High 
Court that dealt with divorce, but practiced regularly in the divi- 
sion that dealt with after math, urged that it was most important 
that the House and the country should realise what was the real 
problem which arose from the increase of facilitated divorce— 
namely, the children of divorced couples. He deprecated the pro- 
posed abolishment of the King’s Proctor and the-interval between 
the decree nisi and the decree absolute. The proposed scheme 
would, he thought, encourage collusive divorce. Lieut. Com. 
Agnew alluded to the difficulties and confusion which would arise 
as a result of the insertion of insanity as a matrimonial cause for 
divorce—a matter to which we have drawn attention in the past— 
as also to the difficulties like to be associated with proof ina Court 
_of law of cruelty as defined in the Bill, but he welcomed strongly 
the new causes for nullity. The Bill was read the second time on 
the 20th November.—S.J., 1936, p. 941. 





A Homely Simile-—In the Judicial Committee of the Privy 
Council recently, Lord Roche quoted Fuller’s observation that 
“counsel were like bread, better when they were new, and not like 
beer, better when it was old”. Such homely-and forcible analogies 
are all too little heard in the Courts to-day. One of the most 
ingenious illustrations ever borrowed by the bench from common 
things was.Mr. Justice Burrough’s definition of a consequential 
issue. To the jury he said: ‘ Perhaps you do not know what a 
consequential issue means, but I dare say you understand nine-pins. 
Well, then,‘ if you ‘deliver your bowl so as to strike the front pin 
in a particular direction, down go-the rest: just.so it.is with these 
courts; knock down the first and all the rest will go to the.ground. 
That's what-we ‘calla consequential issue”.;..Homiely, too; was the 
metaphors with which : Chiefi-Justice Jeffreys qiielled.an advocate 
who had yentured to repeat once too often an ‘ingenious argument. 

K 
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“You cannot lay an egg but you must cackle over it,” said 
Jeffreys.— S.J., 1936, p. 950. 


The “ Russell Rule” and Nullity Cases—In Farnham v. 
Farnham, otherwise Daniels, which was disposed of by Mr. Justice 
Langton on Friday of last week, the facts were quite shortly as 
follows: The parties went through a ceremony of marriage in 
April, 1933, and in September of the same year the respondent 
wife left the petitioner and did not thereafter return to him; 
although in August, 1935, she gave birth to achild, Assuming, 
said his Lordship, that all the evidence tendered was admissible, he 
found that the marriage of 1933, had never been consummated, 
because the respondent was incapable with regard to the petitioner, 
and the question for consideration was how much (if any) of the 
evidence tendered was excluded by reason of the rule in Russell v. 
Russell (1924), which precluded a spouse from giving evidence in 
divorce proceedings which tended to bastardise a child born in 
wedlock. Such evidence, it will be recalled, had always been 
excluded in legitimacy declaration suits, but in the Russell case 
Lord Birkenhead, L.C., and Lords Finlay and Dunedin, held 
evidence negativing marital intercourse inadmissible in divorce 
proceedings, whilst Lords Sumner and Carson dissented. Dicta of 
Lord Mansfield were quoted with approval by Lord Birkenhead in 
his opinion in that case, as also a dictum by Lord Halsbury, L.C. 
in the Poulett Peerage case (1903). In Goodright v. Moss (1777), 
Lord Mansfield’s words were: “The declarations of a father or 
mother cannot be admitted to bastardise the issue born after: 
marriage”, whilst, in a second passage, his Lordship added: “ It is 
a rule founded on decency, morality, and policy, that they shall not 
be permitted to say after marriage, that they had had no connec- 
tion, and, therefore, that the offspring is spurious,”—L.T., 1936, 
p. 401. 





The Judgment.—In an interesting judgment, Mr. Justice 
Langton said that without the guidance of the majority opinions 
in the Russell case (sup.), he would have interpreted Lord Mans- 
field’s words that parents’ declarations “cannot be admitted to 
bastardise the issue born after marriage”, as excluding only decla- 
rations tendered “with the object of bastardising,”’ and not those 
tendered for purposes the attainment of which would not have a 
legal effect on a child's legitimacy. In view, however, of the dicta 
referred to, that clear line of distinction was not available. ‘There 
was no recorded:instance of an application of the.“Russell rule”. to 
a nullity suit. -The result of applying the rule in the -present 
instance would be that a nran would. be prevented from proving 
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that his marriage was never consummated by the fact that his wife 
had borne an illegitimate child. It was clear that the “Russell 
rule” was arrived at with a full consciousness of the practice in 
nullity suits, and with a plain belief on the part of those who 
declared it that they were in no way departing from the practice 
or attempting to minimise the rights of parties to such suits in the 
manner indicated, and he (his Lordship) therefore pronounced a 
decree nisi of nullity. We hope to consider the oe more 
connectedly and at greater length very shortly.—L.T., 1936, p.401. 


Some Bordering Cases-—As noted above, before the Russell 
decision in 1924, the rule excluding a parent’s evidence of the kind 
in question was thought not to apply to divorce proceedings, and in 
them such evidence was freely received. In 1925, in Fosdike v. 
Fosdike and Hillier, it was held that the rule did not apply in the 
case of a miscarriage, whilst in the same year the decision in 
Holland v. Holland showed that it had no application where the 
child was still-born, In the Russell case, Viscount Finlay had said 
that “ unless there is a child. . . the rule never comes into play at 
all, whilst of the still-born child in the Holland case, Mr. Justice 
Swift said: “It never had any civil rights . . . it could not be the 
subject of an order under the Bastardy Acts, and for all the pur- 
poses of the law it was as though it had never been produced.” 
The rule might not apply, it is suggested in Brown and 
Latey on Divorce, if the child lived, say, for only six 
months, and was no longer living at the date of the trial, 
though this view of the matter and the cases just cited 
hardly seem to found theruleon the “ decency, morality, and 
policy” of Lord Mansfield. Long ago, in settlement cases, it 
was held that where there had been a judicial separation, a spouse 
could give evidence of non-access even in a legitimacy case, whilst 
in Andrews v. Andrews (1924) the view was taken that when 
spouses had been judicially separated, whether by a decree of the 
Divorce Court or by a Justices’ order, the rule had no operation. 
In Mart v. Mari (1926) it was contended that the Court could not 
look at a deed of separation because to do so would offend against 
the Russell rule; but Mr. Justice Bateson there held that this was 
not so, and that if it were right that a judicial separation destroyed 
the presumption of cohabitation, a deed must be equally effective 
to do so, An oral agreement might possibly be regarded in the 
same way; but proof of an implied agreement to live apart might 
vay are inal vey: closely: to prooi of non-access. wh. T., 1936, 
ż. 402. TE Sa 
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Chief Justice of India,— Although ever since the British occu- 
pation of the great eastern dependency in the later years of thé 
eighteenth century there has been a succession of Chief Justices in 
India—one for each of the states—the appointment .has now been 
made for the first time, under the provisions of the Government of 
India Act, 1935, of a Chief Justice of India, and, as has been 
announced, the choice of His Majesty to fill this new and High 
Office has fallen upon Sir Maurice Gwyer, K.C. After a distin- 
guished academic career, Sir Maurice has filled a number of 
important Government posts, including that of Solicitor to the 
Treasury and Parliamentary Counsel to the Treasury, and no 
doubt the experience thereby gained, as well as by his work in 
editing Anson's classic treatise on the “ Law and Custom of the 
Constitution,” will prove of distinct value in the discharge of the 
onerous, and, some of them, novel, problems with which he will be 
confronted when he actually begins his new duties in the East.- — 
S.J., 1936, p. 981, . 





The Federal Court-—This tribunal of which Sir Maurice will 
be the chief is set up by the statute to which reference is made in 
the preceding paragraph, and is normally to sit in Delhi, although 
it may sit “at such other place or places, if any, as the Chief 
Justice of India may, with the approval of the Governor-General, 
from time to time, appoint.” The Court is invested with both 
original and appellate jurisdiction. Generally speaking, it is given 
original jurisdiction, to the exclusion of any other Court, in 
disputes between any two or more of the following parties, that is. 
to say, the Federation, any of the provinces, or any of the federat- 
ed states, if and so far as the dispute involves any question 
(whether of law or fact) on which the existence of a legal right: 
depends. In the exercise of this original jurisdiction no judgment 
other than a declaratory one, is to be pronounced. By virtue of its. 
appellate jurisdiction the Federal Court can entertain appeals from 
the decree or final order of a High Court in British India, if the 
latter tribunal certifies that the case involves a substantial question 
of law as to the interpretation of the Act of 1935, or any order in 
council made thereunder, and then follow these important words: 
“ And it shall be the duty of every High Court in British India to 
consider in every case whether or not any such question is inyolv- 
ed, and.of its-own motion to give or to withhold a certificate. 
accordingly”, Power is given to the Federal Legislature to enlarge 
this appellate jurisdiction in civil cases where the amount involved. 
js-above..a nated sum.: «Conceivably, the .extensive, powers. With 
which the. Gourtzis invested may tend- to minimise the: number, of 
appeals to the Judicial Committee of the Privy Council, but appeals 
to the latter tribunal are not shut-out, being allowed specifically in 
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matters concerning the interpretation of the Act of 1935, on certain 
other constitutional questions, and “in any other case, by leave of 
the Federal Court or of His Majesty in Council.” The veneration 
of the Indian people for the Privy Council has always been notice- 
able, and it found expression long ago in the act of remote tribes- 
men who were found offering sacrifice to a far-off but powerful 
god who had just restored to them certain land which the Govern- 
ment had taken away, and on being asked the name of the deity to 
whom they were offering their oblations, they replied: “We know 
nothing of him but that he is a good god, and that his name is the 
Judicial Committee of the Privy Council !”—S.J., 1936, p. 981, 


The Marriage Bill——A Standing Committee of the House of 
Commons considered the Marriage Bill on 3rd December, when the 
inclusion of its first clause was sanctioned. The attitude of the 
Government was explained by the Attorney-General, who intimated 
that a decision had not been taken on the Bill or on the various 
points of policy which were raised by the different clauses. Sir 
Donald Somervell said, however, that he and the Solicitor-General 
were there to assist the committee on technical points. Some dis- 
cussion took place on an amendment to reduce from five years to 
three the period from the date of a marriage within which no 
divorce can, according to a provision of the Bill, be granted. Mr. 
A. P. Herbert said that the promoters of the Bill were anxious 
that the clause should not be whittled away, because if that were 
done there would be little value left in it, and another speaker 
alluded to what was declared to be the strong feeling in the coun- 
try that the clause should be retained, there being, it was said, no 
doubt that a great many people entered into marriage with the idea 
that if they did not like it they could get a divorce. Mr.A.M. Lyons 
viewed the matter in light of the restriction which the introduc- 
tion of a statutory period would impose on access to the Court. It 
would, he said, be an innovation to take away for a period the 
right of people to go to Court for recognised relief. The Bill 
would mean that, for the first time in history, parties were going 
to be prevented from going to Court. He expressed the hope that 
the period would be made as short as possible. The amendment 
was withdrawn, It should, perhaps, be explained that during the 
specified period of five years, applications for judicial separation 
and other relief, including declarations of nullity, remain unaffect- 
ed. —SJ., 1936, p. 982. 


Involuntary Bailees in- Literature and in Law.—Of the men 
of letters of the past generation few equalled Andrew Lang in the 
versatility of his interests, in the delightful allusiveness which 
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marked all that came from his pen, his delicate humour, and that 
quality which the eighteenth century happily called a “pretty wit.” 
Of this last mentioned endowment one of the most amusing 
exemplifications was, on receiving from his friend Robert Louis 
Stevenson the lines beginning, “ Dear Andrew with the brindled 
hair,” his apt riposte, “Dear Louis with the blooming cheek!” That, 
however, was only one of the many manifestations of his ready wit 
and gay humour. Being a bookman to his inmost fibre, his writings 
make their primary appeal to the lover of literature, and the 
lawyer, as such, will find him rarely embarking on the considera- 
tion of a legal topic, but in his Lost Leaders, which the present 
writer has recently been re-reading after many years, with renewed 
delight, the paper headed, “Involuntary Bailees,” touches a subject 
at once legal and literary. For the benefit of those unacquainted 
with the subject he explains that “when someone you meet at 
dinner recommends to your notice a book (generally of verse), and 
kindly insists on sending it to you next day by post as a loan, you 
are an involuntary bailee. You have the wretched book in your 
possession ; no inducement would make you read it, and to pack it 
up and send it back again requires a piece of string, energy, brown. 
paper, and stamps enough to defray the postage. Now, surely no 
casual acquaintance or neighbour for an hour at a dinner party has 
any right thus to make demands on a man’s energy, money, time, 
brown paper, string, and other capital and commodities.” Those 
who would thus thrust their wares upon the unhappy bailee are, he 
says, commonly a minor poet, who sends his tragedy on John 
Huss, or a writer on mythological subjects, anxious to weary you 
with a theory that Jack the Giant Killer was Julius Cesar; and so 
on he continues in his inimitable fashion so widely removed from 
what some would call the dryasdust lucubrations of the legal 
writer in discussing the same topic.—L.T., 1936, p. 452. 


A Notable Involuntary Bailee-—Among the many eminent men 
who have suffered at the hands of bailors pushing their so-called 
literary wares, was Sir Walter Scott. To a friend he narrated the 
misfortunes that befell him in the spring of 1819. A bulky parcel 
was delivered to him which looked so important that he imagined 
it had travelled under some magnificent frank like the First Lord 
of the Admiralty’s, but on opening it he found, to his dismay, the 
contents to be a manuscript play by a young lady of New York, 
who kindly requested Scott to read and correct it, equip it with a 
prologue and epilogue, and procure for it a favourable reception 
from the -manager of Drury Lane. On examining-the cover Scott 
found that he had been charged £5 odd for postage. This was 
bad enough, but worse wastocome. A fortnight later a second 
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package of the like bulk was delivered at Abbotsford, and Scott 
was absent-minded enough to break its seal without examination ; 
when he did so out jumped the same identical tragedy with a 
second epistle from.the authoress who mentioned that as the winds 
had been boisterous she feared that her former communication 
might have foundered, and, therefore, she judged it prudent to 
forward a duplicate.—L.T., 1936, p. 452. 





Peter Pindar’s Contribution to the Law.—John Welcot, better 
known by his pseudonym Peter Pindar and famous or notorious 
by the virulence and multitude of his satires, all unwittingly and 
after his death contributed to the elucidation of the law as to 
involuntary bailment. How this came about is narrated in the 
case of Lethbridge v. Phillips (1809), 2 Starkie 544, where we 
read that the plaintiff, described as a “very eminent painter in 
miniature” painted a portrait of Wolcot shortly before the latter’s 
death. One Barnard, seeing this, expressed a wish that he might 
be allowed to show it to the defendant, Sir Richard Phillips, the 
proprietor of the Monthly Magazine, and the “vegetarian editor’ 
depicted by Borrow in his “Lavengro”. In fact, Barnard obtained 
the portrait and handed it to the defendant’s son, who took it 
home ostensibly to be shown to his father, Apparently the son 
did not appreciate the fragility of the miniature and thoughtlessly 
placed it on a miantlepiece close to the stove, per quod the 
miniature was seriously damaged. In respect of this the plaintiff 
sued the defendant, but as it appeared that the latter had never 
asked to be shown the portrait, or indeed knew that it had been 
brought to his house, the action failed. Chief Justice Abbott 
pointed out that the defendant, without his knowledge and 
consent, could not be considered as a bailee of the property; in 
other words, the defendant was an involuntary bailee who was not 
to have a legal obligation thrust upon him against his knowledge 
and will.—L.T., 1936, p. 453. 





The “Russell Rule” Again—On Wednesday of last week, in 
Stafford v. Kidd, the Court allowed a Poor Person’s appeal by 
way of case. stated froma decision of Sunderland justices. The 
question raised was whether a deed of separation had the same 
effect asa judicial separation in getting rid of the presumption of 
legitimacy and allowing evidence of non-access to .be given in 
bastardy proceedings by the wife, although such evidence would 
tend to bastardise the child. The facts were quite shortly as. 
follows: Ann Stafford married. in May, 1922. In November, 

- 1934, the parties separated and signed a deed of separation, 
and in December, 1935, the husband filed a. divorce petition 
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din which he named William Kidd, the present respondent, as co- - 
réspondent.-A child: was born in March, 1936. The husband was 
granted a decree nisi in June, 1936, and no mention was made of 
the child born three months earlier. Ata Court of summary 
jurisdiction at Sunderland a complaint was preferred by Ann 
Stafford that she had been delivered of a male bastard child, and 
that William Kidd was its father. The respondent, Kidd, was not 
called upon, and the justices came to the following conclusions of 
law: (1) That evidence of non-access was a condition precedent 
to the appellant’s proceeding with her case; and (2) that a deed 
of separation containing self-imposed obligations had not the same 
effect as a decree of judicial separation or a separation order in 
reversing the presumption of access and legitimacy, and that 
therefore the appellant was bound by the rule in Russell v, Russell, 
(1924), and non-access must be proved by independent testimony. 
They found as a fact that non-access had not been so proved, and 
they accordingly dismissed the complaint.—L.T., 1936, p. 459. 


ee mea 


The Earlier Cases-—The Lord Chief Justice (Lord Hewart), 
in giving judgment in the above case, said it had been contended 
that the effect of the separation deed was not indeed of itself to 
establish non-access, but to get rid of the presumption of legitimacy, 
and so enable the appellant to give evidence. Where the justices 
right in holding that the deed had not that effect, and that Russell 
v. Russell (Sup.) prevented the appellant from offering evidence 
of non-access? In 1925, Mart v, Mart, came before the late Mr, 
Justice Bateson, and in that case reliance was sought to be placed 
on a deed of separation to get rid of the presumption, In that 
case Mr. Justice Bateson said unambiguously, “It has been 
decided that where there has been a judicial separation it is 
presumed, in the absence of evidence to the contrary, that there 
has not been access between the spouses after the date of the 
decree, and that, therefore, where a child is born more than nine 
months after the date of the decree, the presumption of legitimacy 
does not arise. I think that a deed of separation has the same 
effect”. That was in 1925. Five years later Rimmer v. Rimmer 
(1930) came before Mr. Justice Hill, who said of the presumption 
of legitimacy: “There was nothing in a mere order for mainten- 
ance—and there was no proof of an agreement to live apart—to 
negative that presumption,” plainly implying that if there had 
been an agreement to live apart, that would have decided the 
matter. So much for the-authority on the one side, But it was 
said that Re Bromage: (1935) was astill later case, and there 
the competing view was adopted. In that case, however, the topic ` 
was only “faintly mentioned,” nor was there any argument upon 


Ij THE MADRAS LAW JOURNAL. 89 


it, The decision was based on Morris v. Davies (1837) and the 
Aylesford Peerage case (1885)—before the Matrimonial Causes 
Act, 1857—whilst to the present case the chronology made an 
important difference, and the more recent cases were here the 
truest guides.—L.T., 1936, p. 459, 


ee 


The Decision—Counsel for the respondent had, his Lordship 
continued, criticised the terms of the deed in that it was to 
continue in operation only so long as the wife continued chaste, 
and therefore, it was contended, the husband might be entitled to 
treat it as terminated. But a dum casta clause was common form 
in” separation judgments and orders, and the contention had no 
validity. For the reasons mentioned above, he thought the justices 
were wrong in deciding that a separation deed did not in this 
connection have the same effect as a judicial separation, but he 
(his Lordship) confined his judgment in the present case to 
deciding that the separation deed was sufficient to get rid of the 
presumption of legitimacy. Mr. Justice Swift and Mr. Justice 
Macnaghten agreed, and the appeal was allowed. Now there is 
no doubt as to the trend of the cases in this matter. Of the 
majority decision in the Russell case, it is said in Browne and 
Latey’s “Divorce” that its practical inconveniences and hardships 
have so manifested themselves that “Divorce Judges have ever 
since readily welcomed any loophole of escape”. Only a couple of 
weeks ago we were noting in these columns the decision in 
Farnham v. Farnham (ante, p. 401), in which it was held that the 
rule should not be applied in a nullity case. There we suggested 
that even an oral agreement to live apart might have the same 
effect as a judicial separation or deed. At any rate, in Rimmer v, 
Rimmer, (Sup.) Mr. Justice Hill said he had had nothing but the 
evidence of the husband and wife as to access, and that “there 
being . .. . . . neither separation order nor agreement to 
live apart,” that evidence was not admissible. Difficulty might 
occur where evidence of continuous mnon-access was the sole- 
evidence of an implied agreement to live separate.—L.T., 1936, 
p. 400. 





Lord Campbell——Among those the brilliancy of whose later 
achievements adds an interest to their earlier efforts must be men- 
tioned Lord Campbell. In his legal youth he busied himself in 
many directions, doing theatrical criticism for one of the morning 
journals, and on one occasion narrowly escaping journalistic 
disaster by writing a critique of a play that was billed for produc- 
tion but for which another was substituted at the last moment, 
without the knowledge of Campbell until it was almost too late, 

L 
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but meanwhile he was professionally making a name for himself by 
his volumes of reports of Lord Ellenborough’s nisi prius decisions. 
In these he introduced what was then regarded as startling 
innovation, namely by appending to each report the names of the 
attorneys for each of the parties—a departure from use and wont 
which he justified in a foot-note to the first of the cases reported in 
these terms: “As the statements of pleadings and of facts in 
these notes must often be imperfect, and may sometimes be in 
accurate. I have thought it right to subjoin the names of the 
attorneys on both sides from the Chief Justice’s paper. Thus, upon 
any doubt arising, the briefs in the cause may be easily inspected 
and an opportunity is given to verify the report or to rectify the 
mistakes with which it may be chargeable.” Throughout his long 
carrier Campbell was never without his critics. His later bio- 
graphical works were said to have added a new terror to death; 
but even in his earlier days as a reporter there were those who 
maintained that the reason for inserting the names of the attorneys 
at the end of the reports was simply to ingratiate himself with 
that branch of the Profession -—L.T., 1936, p. 487. 


- Elienborough’s Bad Law and Campbell's Reports—Lord 
Chancellor Harcourt, we are told, having given mortal offence to 
Vernon the Reporter, the latter by way of reprisal suppressed the 
Chancellor’s best decisions and gave only the doubtful ones, thus 
copying the practice of the Tory farrier who in shoeing the horse 
of a Whig took care tolame him. Campbell did not follow this 
evil example, but reported only those decisions of Lord Elienborugh 
which he deemed to be right, keeping what he called the Chief’s 
“bad law” in a drawer in his chambers where they remained 
ensconced till the great firein the Temple made an end of them as 
of so mnch else. Campbell tells us that he was flattered by 
hearing Sir James Mansfield saying, “Whoever reads Campbell’s 
reports must be astonished to find how uniformly Lord Ellen- 
borough’s decisions were right”, at which the reporter must have 
chuckled. Later judges of great eminence have, however, testified 
to the accuracy of Campbell asa reporter. Mr. Justice Blackburn, 
an austere man who had himself been a reporter, said, referring to 
Campbell’s volumes, “we may depend upon the accuracy of this 
reporter,” while Mr. Justice Maule said that “we have frequently 
found, in referring to the attorneys whose names are mentioned by 
the reporter at the end of the cases, that the real circumstances of 


the.case explain the apparent anomaly of the decision —L.T., 
1936, pe 487, 
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Barnewall and his Coadjutors—Just about the time when 
Campbell was laying down his reporting note book in view of the 
fact that he was now making a much larger income by his practice, 
Richard Vaughan Barnewall began his labours in the Court of 
King’s Bench in conjunction with, first, Edward Hall Alderson, 
next with Cresswell Cresswell, and last of all with John Leycester 
Adolphus, and the numerous volumes which bear these names are 
familiar to every practising lawyer. It may be noted in passing 
that Dickens in Pickwick fails to give the proper spelling of the 
senior editor’s name, making Mr. Perker refer “to the well-known 
case in’ Barnwell and—’ which provoked the comment from Sam 
Weller, “Never mind George Barnwell; everybody knows what 
sort of a case his was, tho’ it’s always been my opinion, mind you, 
that the young ’ooman deserved scragging a precious slight more 
than he did”. But to return to Barnewall, with the name correctly 
spelled, we find that two of his collaborators, Edward Hall Alder- 
son and Cresswell Cresswell each reached the Bench. How it was 
that Barnewall did not attain the same position, we do not know, 
but if he did not become a judge, he at least reaped a remarkable 
reward from his volumes, It was said that when he had Cresswell 
as his colleague, each volume brought them £2000; that was a 
large amount in those days, and no doubt this handsome income 
consoled Barnewall to some extent for having to continue a re- 
porter.—L.T., 1936, p. 488. 





Other Victorian Reporter Judges.—As we look through the list 
of judges in the first half of last century it would almost seem that 
most of them had graduated as reporters; indeed, just as each 
private in the Napoleonic armies was assumed to carry in his knap- 
sack a Marshal’s baton, so every reporter in the Courts appeared 
to have in his notebook a patent for a judgeship. Thus, John 
Bernard Bosanquet, who collaborated with Christopher Puller in 
reporting the decisions of the Common Pleas, Exchequer Chamber 
and House of Lords, ultimately became a judge.in the Court where 
he had pursued the humbler task of recording the decisions, Charles 
Crompton was another who in the same way “the lowliest duties on 
himself did lay” before he reached the Bench; and for a time he 
had as a colleague in his reporting work no less distinguished a 
lawyer than John Jervis, who later. became Chief Justice of the 
Common Pleas, and in his private capacity horrified an extremely 
evangelical Clapham lady by telling her at her dinner table that he 
did not mind how drunk his coachman got on Sunday provided 
that he kept sober on weekdays. As already mentioned, Colin 
Blackburn was yet another who enrolled himself early in the 
reporter’s calling, collaborating with Macaulay’s friend Thomas 
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Flower Ellis, in the series of volumes that bear their joint names; 
and eventually became one of our most learned judges.—L.T.,; 
1936, p. 488., 


The Marriage Bill in Committee.—The career of the Marriage 
Bill in Committee has been uneventful, and has, indeed, been 
marked by a series of defeated amendmenis. One of them, which 
was to the effect that the word “persistent” should be inserted with 
reference to adultery as a ground for divorce, was put forward with 
the object of getting rid of the collusive divorce. Two opposers 
of this amendment urged that if the Bill became law, a more effec- 
tive line in regard to collusive cases would be possible on the part 
of the Courts. Another speaker suggested that the first thing to 
do in amending the divorce law was to strike out all the parapher- | 
nalia of the collusive letter before the case was brought, then the 
collusive petition and the unknown woman. They saw, he said, 
the whole fraud on the judiciary all over the country, and he hoped 
that the collusive divorce would be stopped. Public opinion was 
against this form of divorce and the Bill as it stood gave further 
opportunities for this fraud to be perpetuated. This view of the 
Bill did not commend itself universally to the Committee, and 
another member, who urged that public opinion was thoroughly 
hostile to collusive divorce, thought they might well believe 
that if the bill became law it would be a prelude to a great 
decrease in divorce, especially that of a collusive character, Amend- 
ments to delete the clause providing as a ground for divorce 
desertion over a minimum of three years, and to vary this period, 
were defeated, as was also a further amendment to the effect that 
desertion should not be regarded as a ground for divorce if the ` 
deserted party had received maintenance or a settlement. As to 
thelast proposal, Mr. A. B. Herbert, for the promoters of the Bill, 
said that while they wanted to take all precautions to see that the 
coutts ascertained the facts, they could not bind the Courts so 
severely as the amendment proposed. Another speaker urged, 
moreover, that so far as collusion was concerned, the amendment’ 
would not add to the existing law, nor would it assist the Courts 
to detect deception, while it might inflict great hardship on woman 
and children for no reason whatsoever, —S. J., 1937, p. 1. 


Cruelty and Insanity as Grounds for Divorce.—A motion to 
delete the passages in the Bill making cruelty a ground for divorce 
on the ground that the definition was too wide, coupled with the 
suggestion that provision should be made at a later stage in regard 
to the grosser forms of cruelty, was withdrawn on an assurance 
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being given that an opportunity would be affordcd later fora ful 
discussion of the definition of cruelty. A motion to delete the 
provision to that effect that incurable insanity after a respondent 
has been certified a lunatic for a period of at least five years © 
preceding the petition shall constitute ground for divorce was 
like-wise defeated. We have ourselves drawn attention to the 
difficulties to which such new grounds for divorce are likely to 
give rise. The speaker who moved deletion of this provision con- 
sidered that the proposals of the Bill were a weakening of the 
position and that the necessary safeguards by the Lunacy Com- 
missioners would be lacking. Persons after five years might 
recover from insanity and much greater safeguard than was pro- 
vided in the Bill was required. He himself was very doubtful 
whether a person ever was incurably insane. Another speaker 
thought that public opinion was in favour of maintaining the obli- 
gation of the marriage tie and was not in favour of whittling it 
away at the will ef some new statutory designer, Experiments of 
this nature were: fraught with a new danger. A third speaker 
suggested that the period should be increased from five to ten 
years. The Committee adjourned on 15th December until after 
the Christmas recess.—S. J., 1937, p. 2. 





The Fees of Junior Counsel—One of the matters which the 
Council had under consideration during the year in question was 
the inadequacy of the remuneration of junior counsel for freli- 
minary work, On the 8th July last the Chairman wrote, on behalf 
‘of the Council, to the Lord Chancellor asking for his Lordship’s 
help in obtaining ‘‘an improvement which is much overdue in the 
remuneration of junior counsel for drafting and advising,” The 
letter quoted the report of the London Chamber of Commerce, made 
as long ago as 1930, in which it was said that “under the present 
system junior counsel before trial fulfil most onerous and responsi- 
ble tasks, such as advising on the merits of the case and on the nature 
of the evidence to be called on the trial, which at present is under- 
paid”, When the Bar Council were asked by the late Lord Chan- 
cellor (Lord Sankey), in connection with his Lordship’s efforts to 
reduce the cost of litigation, to modify the two-thirds rule, they re- 
ferred to the inadequate figures for preliminary and interlocutory 
work, but admitted that conditions were not then propitious for 
making a change, In their letter of the 8th July last the Council 
ventured to think that conditions had become “more propitious”. 
They recognised the difficulty of indicating precisely what the 
quantum of increase should be, and suggested that the existing 
inadequacy arose toa considerable extent fromthe practice in 
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` taxations of allowing a “‘perfunctorily fixed fee for pleadings and 
other interlocutory work”, The belief was expressed that greater 
_ adequacy would follow a direction by the Lord Chancellor that 
taxation of fees ought not to be made “the subject of any fixed 
practice or limits,” but that a reasonable fee should be allowed 
in each case after regard had been paid to “the difficulty, length, 
and complexity of the subject matter, and other circumstances 
of the case, including among such circumstances’ the fees (if 
any) paid on briefs at the hearing”. —L. T., 1937, p. 19, 


BOOK REVIEWS. 


INTERNATIONAL Law by Mr, K. R. R. Sastry, M.A, M.L., 
Advocate and Reader, Allahabad University, Allahabad. Price 
Rs.5.. 0 
' Unlike the Madras University, the University of Allahabad 
recognises International Law as one of the subjects for the LL.B., 
and Mr, K. R. R. Sastry isa Reader of that University in Inter- 
national Law. The subject has not received in India the attention 
adequate to its importance and we welcome this very first venture 
by an Indian to deal comprehensively with the subject. The book 
has been commended by Professor Garner who contributes the 
foreword. We have no hesitation in agreeing with him, It is a 
meritorious performance, not uninteresting to scholars and of 
immense use, we have no hesitation in saying to students in- 
terested in that branch of law. There is nothing like saying the 
last word in any branch of Jaw and it is specially so in Interna- 
tional Law which is law only by courtesy and in fact is a body of 
growing usages with more or less imperfect sanction and even a 
mere up-to-date statement of the diverse points of view in their 
historical sequence is sure to be of great help in the growth of the 
law. ‘The author has dealt with the subject ina very lucid and 
interesting manner and the chapter on international waterways 
opens out a comparatively unexplored ground. We note with 
‘pleasure that the author has made some illuminating references to 
the treatment of this subject in ancient Hindu legal literature not 
usual in treatises on International Law. We are hopeful of fuller 
research in that line yielding in the hands of competent scholars, 
results not merely of historical interest but which may considera- 
bly help the growth of the law itself. 
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‘THE PROPOSED INSURANCE ACT OF 1937 « 
pees 
Warrap S. SUBRAHMANIA AIYAR, B.A., B.L. 


. The present is an attempt to codify the law relating to the 
business of insurance which was contained in various enact- 
ments. It deals with four kinds of insurance: (1) Life; 
(2) Fire; (3) Marine; and (4) Accident and Miscellaneous 
Insurance including Workmen’s Compensation and Motor Car 
Insurance. Part 3 of the enactment deals with the subject. of 
Provident Insurance Societies. As soon as this enactment is 
passed, the various independent statutes, such as, The Provi- 
dent Insurance Societies Act, 1912; The Indian Life Assurance 
Companies Act, 1912; and The Indian Insurance a ats 
Act, 1928, will be repealed. 


The main subjects: with which the new enactment deals 
ate, the amount of compulsory deposit Insurance companies 
should have with the Government, and the accounts and 
other documents which external Insurance companies should 
keep concerning their business in India by which the 
returns concerning that business can be checked. An 
important deviation from. the previous Insurance Acts is the 
doing away with the institution of managing agents. S. 25 
states that no insurer shall after the commencement of this 
Act appoint managing agents for the conduct of his business. 
This, of course, is in unison with the policy adopted in 
respect of all companies in the Indian Companies Act, 
which preceded the present. The incorporation of the law 
relatirig to the Provident Societies in part 3 of the enactment 
necessitates a separate provision as to the formation ane the 
winding up of the societies. = *-- 

M 
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An important circumstance to be taken notice of is the 
need for every Insurance company to get itself registered. The 
provisions with respect to‘registration fix a minimum paid up 
net working capital. Of course, companies doing the other 
three kinds of insurance have necessarily to provide sufficient 
capital to enable them to carry on those other kinds of 
insurance. This condition is not insisted on in respect of older 
companies. The rule as to compulsory initial deposits applies 
also to the older companies. S. 23 of the Act also makes it 
obligatory on every company to invest not less than 334 per 
cent. of its assets in Government securities. Itis very difficult 
to say whether after all some of these provisions may not work 
against the formation of deserving indigenous companies. It 
is also a matter for consideration whether even in the case of 
companies which can afford to keep a fairly large sum as 
deposit, to insist upon such large compulsory investment will 
‘not lead to the company having an unduly large percentage of 
its funds in securities which yield but a poor rate of interest. 


The provision that no loans are to be granted on hypothe- 
cation or on personal security to directors or managers or 
officers of an Insurance company or when the insurer is a firm 
to any partner therein or to any other company or firm in which 
such director or manager or officer has any such connection 
seems to be unexceptionable. They will have only the right to 
take loans on their policies just as any other insurer can. This 
will secure insurance monies from being lost by the influence 
of—it may be—well-meaning insurers. 


The Act again imposes a restriction as to the amount of 
commission, etc., to agents for the purpose of procuring 
business. No insurer can pay, after the Act,-an insurance agent 
by way of commission anything more than 40 per cent. of the 
initial premium and 5 per cent. on the renewal premiums. It is 
very common knowledge that policies cannot be procured in 
any but the actual place where the company has got its head 
office on anything like 40 per cent. of the first year’s premium 
by way of commission. Even in the case of companies which 
are fairly well to do and which have a good history of capable 
management to rely upon, it is often found necessary to give by 
way of commission as muchas 65 per cent. of the first year’s 
premiums in new areas. No Insurance company normally is 
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likely to pay a higher commission than is necessary. A 
statutory rule that 40 per cent. is the highest commission that 
can be offered to insurance agents is something which many an 
Insurance company especially those starting business must find 
it difficult to keep up to. Naturally the cémpanies will have to 
discover other ways to improve the condition cf the agents 
if the rule is to be retained. The Act also prescribes a condi- 
tion as to licensing of insurance agents. It is much to be 
doubted whether knowing as we do the sort of people that take 
to insurance agency and the rather poor way in which they get 
on, it will be found possible to insist on the provisions as to 
licensing of insurance agents. 


The provisions relating to foreign Insurance companies 
making compulsory deposit and as to their keeping accounts 
with respect to their Indian insurance business are quite sound 
and are much to be appreciated. It is but proper that Insurance 
companies which make a good lot of Indian business must 
deposit a substantial portion of the money got in India in 
Indian securities. Ss. 3 (3) and 48 of the Act rightly impose 
disabilities on non-Indian companies on the principle of 
reciprocity. It is a well-known fact that in several countries 
various disabilities are imposed upon foreign insurers. There- 
fore wherever a foreign Insurance company wants to transact 
business in India the dictates of justice require that it 
must not be allowed facilities in this country which the 
country of their domicile deny to Indian companies. 


Ss. 31 and 32 of the Act provide for the assignment or 
transfer of policies, and for nominations. In giving effect to 
nominations, there is a departure from the rule as understood 
at present. Nominations are given effect to, while not inter- 
fering with the power of the policy-holder to transfer. 


There is no provision as to the way in which the business 
of companies is to be transacted and managed. The Act is 
also silent as to the existence of policy-holders’ directors in 
companies which are mainly shareholders’ companies. It was 
fondly expected that the Act will make provision with respect 
to companies where the number of shares is comparatively 
small and the amount which has been contributed equally 
small. The Act should contain sufficient safeguards to see 
that the shares are not cornered and that independent directors 
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Law i < observed, the provisions embodied in the Bill do 
not represent: {ie papak. jivfalterable view of the Government. 
An important ke this should be rectified. While it 


may be admitted so-far as foreign Insurance companies are 
concerned that the provision as to deposit, keeping of 
accounts, etc., are all for the good, it must, at the same time, 
be confessed that there has not been any serious endeavour on 
the part of the legislature to introduce conditions which 
might facilitate the growth of healthy indigenous companies, 


JOTTINGS AND CUTTINGS. 


Crime : Increase in Juvenile Offences —Sir. Alexander Maxwell, 
Deputy Urider Secretary of the Home Office, made some interesting 
and informative observations concerning the prevalence and in- 
cidence of crime some ten days ago when he addressed members 
of the Howard League for’ Penal Reform at a meeting held at the. 
Comedy Restaurant, London, at which Mr. Claud Mullins presided. 
Statistics, he said, offered no ground for the idea that crimes of 
violence had been increasing in recent years.. During the last 
twenty to twenty-five years there had been no increase in such 
crimes; on the contrary, the general tendency had -been towards 
a decrease. The speaker drew attention to the fact that a large 
proportion of persons found guilty of crimes were young people, 
the most recent figures showing that one-third of the offenders were 
under seventeen years of age, and nearly one-half under twenty-one, 
Youth, he said, had always been more lawless than age, but it was 
noteworthy that while the number of young persons brought 
before the courts had been increasing in recent years there had 
been no corresponding increase among adults. The increase of 
offences by juveniles—dishonesty was cited as a class of offence now 
less common among adults but more common among juveniles— 
was, it was intimated, marked by a steep rise after the passing 
of the Children’s Act in 1933, which was followed by another in 
the following year. It was pointed out that a similar increase | 
ocourred after the passing of previous Children’s Acts, which had . 
resulted in a greater tendency to charge children and, it was 
thought, musf be attributable to some extent to the vigilance dis- 
played by the police and other authorities in discovering child 
offenders. It was emphasised that the tendency-to increased law- — 
lessness among children was not reflected in the figures for 
adults—a fact which made it clear that children did not persist in 
their offences when they reached adult life and, it was urged, showed 
that the method of the courts in dealing with them tad been yery 
largely effective—S.J., 1936, p. 825, e 2 
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ADOPTION BY HINDU ` WIDOW AND ' 
l SAPINDAS” CONSENT. eae 


The ‘Hindu ‘law.of adoption ` is: -evolved fn a very Few 
texts,of Smritis and, in consequence, the solution of many. a 
practical problem largely depends on the Judges’ ideas of what 
is right and proper, ‘checked and, regulated, no doubt, by the 
recognised principles : of Hindu law. relating to property and tò, 
a considerable extent also by the rules of Hindu religion. It 
is our endeavour here to trace briefly the nature and history of 
the doctrine which obliges a Hindu widow in the Madras 
Presidency to obtain the assent . of her husband’s ‘sapindas 
before making an adoption and then to study the results of the, 
doctrine i in the field of law. 4 


Thé power of a widow’ to: ‘adopt a'son-to jèr husbarid ig 
derived from a text of Vasishta:* 7 > = : i 
ata gi aad, aàr y 
a R aaa IT i a oo 
4 el gi SAR, og Pea ia 
PTAGATTRG n Sra 
of which the last, two lines, /mean, ‘nor let a woman, give o or, 
accept, a son unless with the. assent,of her lord ”, Boudhayana 
- also, declared the law to the same effect..!:.,).-. : iyo Oh, ane 
~. This text is variously interpreted:.by. different’ Schools: of: 
Hindu Jaw. .While the ‘Mithila ::School: prohibits. altogether: 
adoptions .by a widow .oti::the. ground i:that; accogding,(to, 
the text’ the: assent .of the husband must be obtained at? the. 
time: of . adoption, thé ) Bombafyi- School: views: that::the: text, 
N 
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Ed 
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is applicable only to ‘adoptions by a woman made during her 
husband's lifetime and that it leaves the widow free to adopt 
in the absence ‘of -her- Husband’s express prohibition. Again,. 
while the Benares School thinks that a widow can adopt provided 
she previously obtained the positive assent of her husband! 
during his lifetime, the Madras School allowed her to make 
an adoption even by securing the consent of her husband's 
sapindas. 


This view of thé Madras School is based on the assumption. 
that the word yg; used in the text is merely illustrative and: 
includes the guardians of the widow for the time being, so- 
that the assent of the husband’s sapindas who are presumed to- 
be the widow’s guardians is sufficient to enable her to make an 
adoption. But it is a rule of the Mimamsa which is always. 
acted upon in the interpretation of the Smriti law that if words. 
can be understood in their primary sense they should not be- 
construed in a secondary sense. The word yg: means and. 
specifies only the husband and any construction of the word: 
based on its etymological meaning in order to include the- 
husband’s sapindas will be strained and far-fetched. Further,. 
this interpretation ‘overlooks the basic principle underlying: 
Vasishta’s injunction under which the duty is imposed. 
upon the woman obtaining the consent of her husband. The 
act of adoption is intended solely for the benefit of the- 
husband, viz., to serve his spiritual and temporal purposes, and 
it is therefore for him and not for the wife to decide whether ` 
or not he should take a boy in adoption. The widow in making: 
an adoption would only be acting as the agent of her husband. 
The sapinda can therefore have no place either to aid or- 
to impede in the fulfilment of the purposes of adoption. 


What then are the positive authorities or texts on which: 
this theory of sapindas’ consent has been sought to be founded. 
by the judicial tribunals in Southern India and eventually by, 
the Privy Council?’ It is interesting to note that the 
Mitakshara and Parasara Madhavya are silent on the matter.. 
The ‘Smriti Chandrika’ of Devanda Bhatta declares only 
that ‘a mother. cannot make a gift of her son, for want of 
independence in her, unless she be authorised by an independent: 
male. - But ihe learned author had not chosen to assign a 
similar reason in the case of her receiving a son. Further, the- 
samé author in his latest work ‘Dattaka Chandrika’(?) permitted. 
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the woman to give away her son; if her husband be dead or 
have emigrated or entered a religious order, but did not find it 
necessary to require the authority of a male. It is apparent 
` that he felt, on mature consideration, that the doctrine of 
woman’s want of independence is unreal. 


. The‘Dattaka Mimamsa’ of Vidyaranya Swamy, the author 
of Madhavyam, declared the doctrine that the widow may 
adopt with the assent of her husband’s sapindas. But the view 
is based not on any presumption of want of independence in 
the widow but on the then’ obsolete practice of ‘Niyoga’, by. 
which after the death of the husband leaving no children the 
sapindas used to raise issue to him by carnal intercourse with 
the widow. After referring to the practice of Niyoga the 
passage runs thus: 

“Tn the same way the adoption of a son by a widow with the permission 
of the father, etc., cannot be censurable in the Kali age”. 

This theory that the doctrine had its origin in the system 
of Niyoga will be found to be utterly untenable. To take a 
concrete illustration, the law prohibits intercourse by a father- 
in-law on bis daughter-in-law according to the following sloka 
of Yagnavalkya: 


“Sexual intercourse with a friend’s wife, a maiden, a uterine sister, a low 
caste female, females of the same gotras and daughters-in-law is ordained to 
be equal to violating the bed of one’s guru”. 

Niyoga by a father-in-law cannot, therefore, be dreamt 
of and consequently he, the father-in-law, should have been 
rendered ineligible to give his consent to an adoption by his 
daughter-in-law. On the othér hand, it is clear from judicial 
decisions that the consent of the father-in-law is not only 
preferable but absolutely indispensable, if he is alive, in order 
to validate an adoption by the CNet Eve in the absence 
of her husband’s permission. i 


Thus, on the one hand, Derinde Bhatta supported the 
doctrine of consent by an assumption that woman is wanting 
in independence, which assumption, however, he later himself 
doubted, while on the other hand Vidyaranya Swamy sought 
to justify the same on the theory of Niyoga which we have 
found to be untenable. 


In this.state of the law the question of the validity of an 
adoption made with the assent of the sapindas came before the 
Privy Council, for the first time, in the Ramnad case, Collector 
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of Madura'v. Muthu Ramalingat, Their Lordships after 
reviewing thé various sources of the law on the subject, held: 
“That the positive authority of ‘Dattaka Chandrika’ and ‘Smriti 
Chandrika’ and the ‘Dattaka Mimamsa’ by the author of Parasara Madhavyam 
affords a foundation for the doctrine safer than any built upon speculations 
touching the natural development of the Hindu law, etc.” 
and decided that the adoption was valid. Their Lordships 
were satisfied, first, that there existed in Southern India this 
practice of adoption with the assent of sapindas and were 
content with finding some justification for the practice in the 
works of Devanda Bhatta and Vidyaranya Swamy. Secondly, 
their Lordships were under the impression that under the 
Hindu system of jurisprudence “clear proof of usage outweighs 
the written text of law” and deliberately abstained from 
examining closely the soundness of the theories of those 
writers and whether those writers conform to the letter or 
spirit of Vasishta’s text. The two grounds may be briefly 
considered in the light of the recognised principles of Hindu 
jurisprudence. 

Dealing, first, with their Lordships’ view regarding the 
authority of the works of Devanda Bhatta and Vidyaranya 
Swamy, reference may be made to their Lordships’ estimate of 
those writings in a case that later went up to the Board, Balusu 
Gurulingaswami v. Ramalakshmamma?. Their Lordships state: 

“Their Lordships cannot concur with Mr. Justice Knox in saying that 
their (i.e. of the works of Nanda Pandita and Devanda Bhatta) authority is 
open to-examination, explanation, criticism, adoption or rejection like any 
scientific treatises on European jurisprudence. . . . . . . . But so far 
as saying that caution is required in accepting their glosses where they deviate 
from or add to the Smritis their Lordships are prepared to concur with the 
fearned Judge.” 

It is unfortunate that this position had not been pressed 
in the Ramnad case, for, it is beyond doubt that their Lordships 
would have ignored the works of Devanda Bhatta and Vidya- 
ranya Swamy in so far as they deviate from Vasishta’s text 
by requiring sapindas’ consent, especially when the Mitakshara 
itself is silent on the matter; their Lordships would have found 
that the “presumed incapacity of women for independence ” 

is derived’ from texts’ of- Manu, Yagnavalkya and-N arada 
which-are mere moral injunctions intended only to regulate the 


conduct of women as part of the social fabric and which do not 
: . 
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purport to lay down a legal‘incapacity for independent action 
or proper discretion based on any innate intellectual inferiority 
of the woman. In this connection it is interesting to note that 
in the Ramnad case itself the Privy Council gave the mother- 
in-law of the widow a seat in the family council of advisers, 
which is a direct and complete refutation ofthe’ doctrine of 
woman’s incapacity for independence. 

Next, as to the binding character of usage in derogation 
òi Smriti law, it is submitted, with great respect to their Lord- 
ships, that the preponderance of opinion among ancient 
Hindu law givers is that custom cannot outweigh the written 
text of law. Katyayana, cited with approval in the Mitak- 
shara, defined custom thus: 


“The peculiar law of a country that. prevails frcm {time in memorial 
without conflict with the Vedas and the Smritis, is called local custom. The 
usage of a family transmitted successively from father to son according io 
law, is family custom. That should be followed.” 

Again, Vasishta declared that customs obtaining in 
particular countries or particular times are obligatory if not 
inconsistent with Srutis. 

That there existed, however slightly or rarely, the practice 
of seeking the consent of sapindas cannot be disputed, especially 
in view of the judicial decisions and opinions of text-writers 
referred toin the Ramnad case and its existence therefore 
falls to be accounted for. Mr. Mayne in his celebrated work 
on Hindu law gives what appears to be a cogent explanation 
for its existence. He says: 

“T have already stated that among the Tamil inhabitants of Northern - 
Ceyloneven the husband, when desirous to adopt, must obtain the consent of 
his heirs, and they must evidence their assent by dipping their fingers in 
saffron water. If such consent is withheld, the rights of the dissenting 
parties to the inheritance will not be affected—Thesawaleme II, 1, 5,6. Pro- 
bably this was the original law in Southern India, though it may have passed 
away when the Brahmanical view of adoption as aduty and not merelya 
right, was introduced. But the necessity for obtaining the consent of 
sapindas to an adoption by a widow, and the sufficiency of such consent may 
bea survival from the old law.” 


It is therefore quite probable that far from being a his- 
torical development from the text of Vasishta owing to the 
influence of the doctrine of Niyoga on’ it, the practice of 
obtaining the sapindas’ consent represents the passing phase of 
a pre-existing non-Hindu institution fast getting out of vogue 
under the stress of Hindu law. But, while the-practice- -of 
obtaining that consent should. gradually have been wiped out of 
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existence if left to itself under the reaction of the Smriti law 
of adoption the process is arrested and the practice firmly 
established under a mistaken belief that it was a natural and 
logical consequence of that very Smriti law, and, it was then 
sought to be justified by one fanciful analogy arid one false 
presumption. The result is curiously paradoxical. 


We will now proceed to see how this forced and 
unwarranted extension of Vasishta’s text landed the adminis- 
tration of justice in utterly illogical and embarrassing situa- 
tions. It will also incidentally give us an insight into the truth 
of the doctrine we are discussing. 


Their Lordships of the Privy Council stated in the 
Ramnad case: 

“ The question who are. the kinsmen whose assent will supply the want 
of positive authority from the deceased husband is the first difficulty to 
suggest itself. Where the husband’s family is in the normal condition of a 
Hindu family—i.e., undivided—that question is of comparatively easy solution 
Though the father of the husband, if alive, might, as the head of the family 
and the natural guardian of the widow, be competent by his sole authority 
to authorise an adoption by her, yet, if there be no father, the consent of all 
the brothers, who, in default of adoption, would take the husband’s share, 
would probably be required, since it would be unjust to allow the widow to 
defeat their interest by introducing anew coparcener against their will 

A Where, as in this case, the widow has taken by in~- 
heritance the separate estate of her husband, their Lordships do not think 
there is any ground for saying that the consent of every kinsman, however 
remote, is essential. The assent of kinsmen seems to be required by reason 
of the presumed incapacity of women for independence rather than the 
necessity of procuring the consent of all those whose possible and rever- 
sionary interest in the estate would be defeated by adoption”. 

The above passage is rather indefinite as to the reasons 
that impelled their Lordships to recognise the theory of consent 
—whether it is the incompetence of the woman for independent 
discretion, or the proprietary interest of the sapindas which is 
likely to be prejudiced by the act of the widow, or, both 
together. Justice Holloway laid down in Shri B. K. Pato 
Devu v. Shri R. A. Bhima Devu that the adoption by 
the widow with the assent of a sapinda is a substitute for 
the actual begetting by a sapinda and that therefore the argu- 
ment from analogy is.in favour of the assent of one sapinda 
tather than more. Whether the theory of Niyoga on which 
this conclusion is based is correct or not the same result 
follows equally from the theory of guardianship recognised by, 
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their Lordships; for, while the whole family is governed by 
one manager it is but fair to conclude that the eldest member, 
the manager of the joint family is alone sufficient to protect the 
widow. as her guardian. The Privy Council endorsed this 
-conclusion when they declared the competency of the father-in- 
law to authorise the widow by his sole assent, whether the 
family be joint or divided, and even though his assent is likely 
to prejudice the proprietary interest of the other sapindas. The 
-observation made in a Travancore case reported in Ramaswami 
lIyen v. Bhagati Ammal! are to the same effect; the learned 
‘Chief Judge said: , 


“In the case of divided kinsmen the case (of guardianship) may be differ- 
-ent, because no one in particular can claim to control her, or is chargeable for 
her maintenance; but, it seems to be clear that, united as the family is, the 
natural head and venerable protector contemplated by the shastras is the 
‘surviving brother, or if there are more than one, the eldest of them. It seems 
‘to me impossible to affirm that the liability to maintain the widow, and under- 
take the other duties of the family, is not coupled with a right to advise and 
control her act in so important a matter as the introduction of a stranger into 


the family, with claims to the family property”. 

But instead of selecting the manager as the widow's 
guardian on the same principle that governed the case of a 
father-in-law, the Privy Council preferred to recognise the 
proprietary interests of the other coparceners and therefore 
vested the right to assent in all those sapindas; when this 
question of the preferential claims of the manager pointedly 
arose in Ganesa Ratnam Aiyar v. Gopala Ratnam Aiyar?, their 
Lordships declined to express an opinion as they decided the 
case on other grounds. The doctrine of guardianship gave way 
before the demands of proprietary considerations. 


Whatever may be said about the protection afforded to the 
widow by the father-in-law or the brothers-in-law in a joint 
family it is difficult to imagine that, in a state of division they. 
can still exercise an influence or give protection to the widow 
whose husband himself severed his connection with his brothers, 
more often than not, after a disruption of their harmonious 
relations. If anything, it is their interest in the reversion that 
must be safeguarded and their consent must therefore have been 
held requisite on that ground. But the Privy Council revert 
back to the theory of guardianship, for, they refer to the pre- 
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sumed incapacity-of woman for independence in the passage 
cited above. Again, in Veera Basavaraju v. Balasurya.Prasada 
Raoi, their Lordships.state: . g 

“Division does not affect her personal dependence or give her an inde- 
pendent status to alter by .her own authority the succession to the estate, 
which she takes as the widow of her husband. She is still dependent for 
counsel and protection, upon the nearest sapindas of her husband, who are 
the most closely united to him, by ties of blood, or to use the language of 
Hindu lawyers, ‘by community of corporal particles’, The father of the 
deceased, if still alive, continues to be her natural guardian and venerable 
protector. He has, furthermore, a direct interest in the protection of the 
estate, for, in case of her death without leaving her surviving a daughter or 
the mother of the deceased husband, he has a right to the reversion. His. 
authorisation is therefore essentially requisite to the validity of an adoption 
by her to her husband”. a i : 

: The fiction of guardianship is thus only, a cloak to justify 
the: necessity of obtaining the sapinda’s consent but the real 
reason is their interest in the estate of the deceased. The tight 
of guardianship andthe right of property did not co-exist in 
the same person and the Privy Council found it hard to 
reconcile them. The latter criterion is followed to prevent the 
circle of sapindas from becoming. too harrow in the case of the 
joint family and resort wàs had to the former to prevent it 
from becoming too wide when the family is separate.. 


As the theory of guardianship, considered to be ‘the basic 
principle of the doctrine of consent, was found wanting ‘in 
solving the practical problems arising out of the doctrine, their 
Lotdships had resort to the purely temporal consideration of 
the sapindas’ interest in the reversion. The risk of being divested 
of their proprietary interest by the action of the adopting 
widow was felt as an equitable reason to confer-on the sapindas 
a, power of controlling, by their consent, the freedom of her 
action. But, if we pause for a while to consider the merits of 
this newly adopted criterion, we find that it is totally unsup- 
ported by the principles of Hindu law. An adoption by the 
widow, whether sanctioned by her husband’s authorisation, or 
by..the sapindas’ consent, would equally divest the sapindas of 
their right to the estate., Their Lordships of the Privy Council, 
discussing about the limits of the power of a widow to make 
an adoption with her husband’s authority in Amar enari v. 
SŞanaian?, remarked : 


1. (1918) 36 M.L.J. 40: L.R..45 I-A, 265: I,L.R. 41 Mad. 998 (P.C.). 
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1] - THE MADRAS LAW JOURNAL. -107 


“Nor do the authoritative texts appear to limit the exercise: of the power 
by any considerations of property. But that there must be some limit to its 
exercise, or at all events some conditions in which it would be either contrary 
to the spirit of the Hindu doctrine to admit its continuance, or inequitable in 
the face of other rights to allow it to take effect, has long been recognised 
both by the Courts in India and by this Board, and it is upon the difficult 
question of where the line should be drawn, and upon what principle, that the 
argument in the present case has mainly turned”, í 


and they decided that 
“the vesting of the property on the death of the last holder in someone 
other than the adopting widow, be it either another coparcener of the joint 
family, or an outsider claiming by reverter, or, their Lordships would add, by 
inheritance, cannot be in itself the test of the continuance or extinction of the 
power of adoption”. 

If Vasishta’s text were deemed to have permitted an 
authorisation by the sapindas also, the same considerations 
should hold good equally in that case and proprietary considera- 
tions should therefore have been held irrelevant in the case of 
an adoption with the assent of the sapindas. Indeed, Holloway, 
J., held in Shri B. K. Pato Devu v. Shri R. A. Bhima Devul, 


that 


“proximity to the deceased with respect to rights of property is wholly 
beside the question, and, if this were not so, the rule would be entirely 
defeated”. 

But the Privy Council dissenting from this conclusion of 


Holloway, J., remark in Raghunatha Deo v. Brozo Kishoro®: 


“Tt may be the duty of a Court of Justice administering the Hiridu law to 
consider the religious duty.of adopting a son as the essential foundation of 
the law of adoption, and the effect of an adoption upon the devolution of 
Property as .a mere legal consequence. But it is impossible not to see that 
there are grave social objections to making the succession of property and, it 
may be, in the case of collateral succession, the rights of parties in actual 
possession, subject to all the pernicious influences which interested advisers 
are too apt in India to exert over women possessed of, or capable of exercis- 
ing dominion, over property. It seems, therefore, to be the duty of the Courts 
to keep the power strictly within the limits which the law has assigned to it”. 

These social objections are the concomitants of , an 
unwarranted extension of the widow’s power to adopt, but, if it 
had been realised that the doctrine of consent which enlarges 
her power is neither implicit in, nor even logically derived from, 
the text of Vasishta, there would have been no need to enter 
into anomalous positions in order to safeguard the rights of 
others. 

It is well known. that adoption is devised to serve two 


purposes—one religious to secure spiritual benefit to the 
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adopter and his ancestors by offering funeral cakes and 
libations of water, and the other secular, to secure an 
heir for perpetuating the adopter’s lineage. Can the 
adoption ever fail in the said purposes whatever be the 
motives which induced the widow to make an adoption 
and can the adoption be deemed inexpedient on that score? 
Where the widow adopts with the express permission or the 
presumed authority of her husband, there is no authority for 
the proposition that a Court can never question her motives as 
she does an act that she has an absolute right to do (vide 
Vasudeo v. Ramchandra!). There should be no difference in 
principle even in the case where the widow has to adopt with 
the assent of the sapindas. As Mr. Mayne says: 


“When a religious act comes to be indissolubly connected with civil 
‘consequences, it follows that the act may be properly performed, either with 
a view to the religious or the civil results. Not only so, but that if the act is 
in fact performed, the civil consequences must follow whatever be the 
motives of the actor”. 


Again: 


“The judgment of the Court cannot be affected by the motives of the 
suitor. The reasons which influence the widow may be puerile or even 
malicious. But, what the family decide upon is the propriety of her act, not 
the propriety of her reasons”. 


And, Kumaraswamy Sastry, J., observed in- Krishnayya 
Rao v. Maharajah of Pittapur?: 


“Secular motives do come into. play and influence persons in making 
adoption. Where an adoption is made by a widow both in fulfilment of her 
teligious duties and also for the purpose of getting a gain for herself, it 
‘seems to me, the proper thing is to hold that the adoption would be valid 
while any arrangement for her personal benefit, if not within the limits 
actually allowed by law, would be void. . . . ©. + . . Where 
it is necessary, I would incline to the view that the Court cannot set aside an 
adoption by going into consideration of the motives of the widow making the 
adoption”. 

But, what necessitated a discussion upon such an apparently 
simple subject is the following passage of the Judicial 
Committee in the Ramnad case: 

“Their Lordships do not think there is any ground for saying that the 
‘consent of every kinsman, however remote, is essential. . . . . . . All 
that can be said is that there should be such evidence of the assent of kinsmen 
as suffices to show that the act is done by the widow in the proper and 
bona fide performance of a s religious duty and neither caprsesously nor from a 
corrupt motive”. 





1. (1896) LL.R. 22 Bom. 551 at 558 (F.B.). 
2. . (1928) 55 M.L.J. 894 at 970: LL.R. 51 Mad. 893 (F.B.). 
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- Explaining this passage later in Rajah Vellanki Venkata 
v. Venkata Ramal, their Lordships observed that the evidence 
required was not of the widow’s motives but of the assent 
of the kinsmen and added: 

“Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular 
motives operating on the mind of the widow, and that all which this com- 
mittee in the former case intended to lay down was, that there should be such 
proof of assent on the part of the sapindas as should be sufficient to support 
the inference that the adoption was made by the widow, not from capricious 
or corrupt motives, or in order to defeat the interests of this or that sapinda, 
but upon a fair consideration, by what may be called a Family Council, of the 
expediency of substituting an heir by adoption to the deceased husband”. 

Even from this, it is not quite clear whether their Lord- 
ships are of opinion that a widow's motives in making an 
adoption are material. 


The Privy Council has not so far concluded the question 
by expressing a definite opinion on the relevancy of the 
widow’s. motive, for, in a case arising from Bombay, so recently 
as in Vijaysingji v. Shivsangji2. Their Lordships state: 

“It is however contended that the adoption was made by Kesarba, not 
for the spiritual benefit of her husband, but in order to deprive the plaintiff 
of his inheritance. But there is no evidence to prove any improper motive, 
and if the adoption causes harm to the plaintiff, it nevertheless confers 
spiritual benefit upon the husband. Moreover the rule is firmly established 
that in the Bombay Presidency a widow who has no authority from her 
deceased husband, may adopt a son to him, and that it is not necessary for 
her to obtain the consent of his kinsmen”. 


Their Lordships seem to be of the opinion that the question 
of motive would be pertinent in a case where the consent of 
the kinsmen is required. But in the recent case of Krishnayya 
Rao v. Venkata Kumara Mahipati Surya Rao’: 


“Their Lordships doubt, if when the consent of the sapindas has been 
obtained, the motive of the adopting widow is relevant. They do not however 
_ consider it necessary to decide the question in the present case. . . . .” 


It is equally clear on the other hand, that the widow’s 
motive in adopting a boy is equally irrelevant and unavailing 
if the consent of the sapindas has not been obtained. Motive 
therefore seems in theory, not to have any bearing on the 
validity of an adoption. 

But one, at least, of the reasons dee selecting the test of 
motive is obvious from the passage quoted above from the 





1. (1876) L.R. 4 I.A. lat 14: LL.R. 1 Mad. 174 (P.C.). 
2. (1935) 68 M.L.J. 701: L.R. 62 LA. 161: LL.R. 59 Bom. 360 (P. C.). 
3. (1935) 69 M.L.J. 388: A.LR. 1935 P. C. 190 (P.C.). 
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‘Ramnad case, viz., their anxiety to meet the practical difficulty, 
which arises as a result of the doctrine of consent, of obtaining 
the assent of all the kinsmen whose extent it may possibly 
be difficult to ascertain. For, they state: 
“Their Lordships do not think there is any ground for saying that the 
consent of every kinsman, however remote, is essential” 
and prescribe a test as to the sufficiency of assent, that the 
assent must be such: i 
“ As suffices to show that the act is done by the widow in the proper and 
bona fide performance of a religious duty and neither capriciously nor from 
a corrupt motive”. 

According to their Lordships, the presumption of want 
of discretion can be sufficiently answered by a presumptive 
proof of the widow’s bona fide motives in making an adoption; 
and the assent of those, who stand nearest in degree to the 
deceased and have an immediate stake in the reversionary 
interest, may naturally be taken as proof presumptive of the 
bona: fides of the widow’s action. The circle of sapindas will 
thus be limited to the nearest in the order of succession. ‘The 
doctrine of motive however much foreign to the theory of 
‘adoption served the double purpose of limiting the circle of 
sapindas to be consulted and of securing their reversionary 
interest. Being forced, as their Lordships felt, to recognise 
‘the necessity of sapinda’s consent, the Judicial Committee 
invented the test of motive in mitigation of its consequences 
but very soon recognised in the Guntur case, its incompatibility 
with the principles of adoption. Where no consent of sapindas 
is required as in Bengal’ or Bombay, the adoption being made 
by the widow with the husband’s authority, actual or presumed, 
-no question of injustice or hardship to the kinsmen and conse- 
quently no question of the widow’s motive arises, and the 
incongruous doctrine of motive -is necessitated only by the 
needless theory of sapinda’s consent. 


The theory of consent being based on the presumption that 
the woman because of her intellectual weakness requires dis- 
interested advice from her protectors, it should follow that the 
adopting widow should be made to obtain the consent of all the 
sapindas, or at any rate, of the nearest sapindas, irrespective of 
whether they are sagotra sapindas or bhinnagotra sapindas. 
Some relations who are cognates are more directly interested in 
the well-being of the widow. and the spiritual welfare of the 
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deceased than many, remote agnate relations, and, it stands 
therefore to reason that such cognates ought to have the 
privilege of advising the widow as.to the expediency of adoption 
in preference to the more remote agnates. 

` Yet, contrary to expectation, when the question arose in 
Viswasundara Rao y. Somasundara Raol whether a daughter’s 
son is entitled to be consulted regarding an adoption by the 
widow it was held that as he was not a gnati he has no claim 
as of right to be consulted; and that authority was followed in 
Murahari v. Sumitramma? by Madhavan Nair and Jackson, JJ., 
who held that a daughter was incompetent to give her consent. 
It was also approved of by Sundaram Chetty, J., in Solaimalait 
v. Sokkammails. 


. But in Kesar Singh v. Secretary,.of State for Indiat his 
Lordship Justice Venkatasubba Rao, after an exhaustive survey 
of the several Privy Council decisions bearing on the point 
in question, stated: 


“ Are we to ignore the repeated use of the words ‘sapindas’ and ‘kinsmen’ 
on the ground that the word ‘agnate’ isin some places used? The reasons 
given and the considerations adverted to apply equally to cognates, ie., 
bhinnagotra sapindas, as to agnates or sagotra sapindas. In the later cases 
most distinct emphasis is laid upon the reversionary interest of the consenting 
kinsmen”. 


And again: 


“There is nothing in those decisions which, expressly or impliedly, gives 
countenance to the theory that in regard to consent, cognates stand on a 
footing different from that of agnates. In the scheme of the Mitakshara 
Succession, cognates are with the exception of the daughter’s son, as a body 
postponed to agnates. As the consent of the nearer agnates is requisite and 
sufficient, so the consent, on failure of agnates, of the nearer. cognates, would 
similarly validate an adoption. The rules laid down in the case of agnates, 
such as the view of the majority prevailing, must mutatis mutandis apply 
also to cognates. Judged from the standpoint of the particular relation being 
required to fill the position of the widow’s natural guardian or to possess an 
interest in the spiritual welfare of: her husband, several cognate relations, as 
several agnate kinsmen, may be found to lack the necessary qualifications; 
but the test of propinquity from the point of view of property will be found 
an unfailing test and a sure guide”. 


This passage was interpreted in Murahari v. Sumit- 
ramma? and Solaimalat v. Sokkammal8, to mean that 
cognate reversioners need ‘be, or rather could be, consulted 





a 1. (1920) LL.R. 43 Mad. 876. 

2... (1933) 66 M.L.J. 577: LL.R. 57 M. 411: A.T.R. 1934 Mad. 191. 

ww J... 8.1934) 67 M.L.J-618: ALR. 1934 Mad. 567: ---- 
2-4, (1926) 51 M,L.J: 16: LL.R.49 Mad. 652. 
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by a widow only in the absence of agnate kinsmen and that. 
their assent would be of no avail if any agnates be in existéice. 
Though his Lordship’s judgment was delivered in a case where 
the agnates were non-existent and so ought to be confined to the 
facts of the case, that cannot in any way take away the value 
to be given to his general observations which were made after 
a close analysis of the whole case-law on the matter; and his 
Lordship, far from recognising any such preference of agnates 
over cognates, expressly declared about their absolute equality, 
the selection of sapindas who are entitled to give assent 
depending on the sole question of their right to the reversion. 


This preference to propinquity from the point of view of 
property, however much justifiable on social and equitable 
grounds, leads to a result which is strange and illogical from 
the point of view of the theory of consent, because, contrary 
to common experience, more distantly related agnates would 
have to be deemed as better advisers. Though since the 
amendment of the law of succession by the Hindu Law of 
Inheritance Amendment Act (II of 1929) rights of property 
are granted to certain cognates in priority to several agnates. 
in recognition of their close affinity to the deceased, and: 
therefore the consent of such cognates will hereafter have to- 
be preferred, the result is not the outcome of the principle 
of sapinda’s consent and it is clear that the Madras High 
Court was prepared to give the go-by to the doctrine of consent 
based on the theory of guardianship if it comes in conflict 
with other vested interests. 


The Privy Council had declared in the Guntur case that 
the assent to be given must be in the nature of a decision 
of a family council on the propriety or expediency of adoption. 
Having regard to the difficulty that would arise, if the consent 
ofallthe kinsmen, however remote, were deemed to be necessary 
it has’ been held in Subrahmanyam v. Venkamma! that the 
principle of the decisions of the Privy Council would be. 
satisfied if the consent of the nearest sapindas, even if there is 
only one such, be obtained. For, their ‘Lordships, Benson and 
Bhashyam Aiyangar, JJ., say that: 

“The expression ‘family council’ is no doubt rather too general and 
comprehensive. Itis not probable that it was intended to include the whole 


circle of sapin das and samarfodakas, or, to imply that they should assemble. 
The presumptive reversionary heir or heirs are the nearest of kin to the 


1. (1903) 13 M.L.J. 239 :FLL.R. 26 Mad. 627 at 635. 
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deceased husband and as such the natural advisers of the widow, and if his 
or their assent be obtained and the same be given bona fide and not from any 
corrupt motive, that would be sufficient authority on which she could act and 
it would not be necessary that she should seek the assent of remoter 
reversionary heirs”. i 

The Privy Council has given another reason in Veere 
Basavaraju v. Balasurya Prasada Raol for preferring the 
nearest reversioners, namely, that the remoter sapindas are 
liable to be very reckless in giving their consent, as their 
interest in the well-being of the widow, or the spiritual welfare 
of the deceased or in the protection of the estate, is of minute 
character, and their assent is more likely to be influenced by 
improper motives. As Venkatasubba Rao, J., remarks in 
Kesar Singh v. Secretary of State for India®, commenting on 
the Privy Council decision in Veera Basavaraju v. Balasurya 
Prasada Rao}: 

“The reason for insisting upon the consent of the nearest sapindas is 
stated tobe that they are interested in the well-being of the widow (in other 
words) that they are her natural guardians and that they are interested in the 
spiritual welfare of the deceased and in the protection of his estate. It may 
be remarked that if the nearest sapinda happens to be sufficiently remote the 
first two elements exist only in theory. The consideration that uniformly 
holds good is the third consideration, namely, that pertaining to the devolu- 
tion of the property. In this connection it is useful to note, as indicating the 
development of the doctrine, the emphasis their Lordships lay upon the 
temporal aspect of the adoption”. 

But, it is not practicable to rely too much on the assent of 
the nearest sapinda which is often liable to be withheld from 
improper and selfish motives since it would not be expected 
that he would thus relinquish his right to the succession; and 
the right of adoption by a widow which is founded on the duty . 
of insuring the most efficacious performance of her husband’s. 
funeral rites would thus become illusory. It was therefore 
provided as a safeguard that in case of improper refusal on 
the part of the nearest sapinda the more remote kinsmen may 
be approached (vide Venkatarama Raju v. Bapamma Raju). 


This preference of the nearest sapindas presents another 
hardship in the case of a family which is partly divided and 
partly undivided. To take a concrete case, where the deceased 
left behind him a son of his undivided brother and a brother 
who was divided, the adopting widow has, on this principle of, 








“1, (19185 36 M.L.J.40: L.R. 45 I.A. 265: LL.R. 41 Mad. 998 (P.C.). 
2. (1926) 51 M.L.J. 16: 1.L.R. 49 Mad. 652, 
7 3. (1914) M.W.N. 911. 


114 THE MADRAS LAW JOURNAL. £1932. 


preference, perforce to seek and obtain the. consent’ of the 
divided brother to the exclusion of the undivided .brother’s son; ` 
but the adoption therewith made would contravene the dictum 
in the Ramnad case that: nS 


“it would be unjust to allow the widow to defeat their (the undivided co- 
parceners’) interest by introducing a new coparcener against their will”. ~ 


The Judicial Committee declared in Raghunatha. Deo v. 
Brozo Kishoro' that the requisite authority is, in the case of an 
undivided family, to be sought within that family. Their 
Lordships state at p. 81: 


_ “An undivided Hindu family is ordinarily joint not only in estate, but in 
food and worship; therefore not only the concerns of the joint property but 
whatever relates to their commensality and their religious duties and obser- 
vances, must be regulated by its members, or by the manager to whom they 
have expressly or by implication delegated the task of regulation. The Hindu 
wife upon her marriage passes into and becomes a member.of that family. It 
is upon that family that, as a widow, she has her claim for maintenance, It 
is in that family that, in the strict contemplation of law, she ought to reside. 
It is in-the members of that family that she must presumably find such 
counsellors and protectors as the law makes requisite for her. ‘There seem 
to be strong reasons against the conclusion that, for such a purpose as that 
now under consideration (viz. making an adoption to the deceased), she can, 
at her will, travel out of that undivided family, and obtain the authorisation 
required from a separated and remote kinsmen of her husband”. 


These considerations based as they are both on law and 
equity apply with equal force even if the divided-kinsman be - 
not remote, but, of the same degree as, or even nearer than, the 
undivided coparcener. It is therefore manifestly clear that 
there is such a conflict with other important branches of the 
Hindu law as to cast a.serious doubt regarding the soundness 
of the principle of sapinda’s consent. 


Yet another difficulty suggests itself from the doctrine of 
consent. If, really, Vasishta’s text covers the case of an 
adoption with the assent of sapindas, their assent, as in the case 
of the husband’s authority, should become operative even after 
their death. In the words of his Lordship a Aiyar, J., 
in Suryanarayana v. Ramadoss? : 


“As a widow ina Mitakshara family: is incompetent to-act sui juris, she 
-çan make an adoption only if she is authorised to, do so by her “husband. 
To this an exception has been engrafted. to the effect ` that the ‘absence 
of this’ authority can be made good by the assent of the sapindas 
ae "Their consent is' equivalent. to an expression of ‘opinion-that 
the Pe, is necessary for the spiritual benefit of the deceased and for 
Eo -=——— 
"1, (4876) L.R: BLA, is4: LL.R. 1 Mad. 69 (P.-C). 
2. (1917) 4 M.L.Ji 87: L.R. 41 Mad. 604: 
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‘securing the secular management of his properties. In Raghunatha Deo v. 
i Brozo Kishoro* the Judicial Committee speak of these sapindas as ‘councillors 
and protectors’ of the widow. An analogy for this may be found in the 
-consent of the nearest reversioner being regarded as evidence that the aliena- 
tion was for justifiable purposes. Inthe one case the assent is evidence that 
the widow is not acting capriciously to serve her own ends, and in the other, 
. syt . 

that she is not illegally disposing of property solely to benefit herself. In 
‘both the cases, the assent is presumptive evidence of the goodness of the act. 
It is open in either case to rebut the presumption by showing that the assent 
‘is not given bona fide. This train of thought precludes me from acceding to 
the proposition that mere lapse of time without more, or the death of the 
consenting sapinda, would put an end to the authorisation freely and bona fide 
granted. It is settled that the fact that a consent to an alienation was given 
by a reversioner who is dead would not by itself be sufficient to enable the 
teversioner entitled to succeed to the property to impeach that consent. In 
my opinion the same reasoning should govern the assent to an adoption.” 


But the Madras High Court refused to extend the rule of 
assent to its logical limits. Their Lordships Benson and Abdur 
Rahim, JJ., say in Mani v. Subbarayar2 as follows :— 


“No case has been brought to our notice in which the authority given by 
:a deceased sapinda who, while living, was the one most competent to decide 
upon the propriety or otherwise of the adoption being made was held to be 
sufficient to authorise an adoption made after his death in disregard of the 
opinion of the nearest sapindas who were living at the date of adoption and 
had not joined the deceased sapinda in giving the authority. The question is, 
should we be justified in extending the rule regarding adoption with the 
-assent of sapindas to a case like this. Itis not quite easy to ascertain the 
„exact principle on which the necessity or sufficiency of the assent of sapinda 


‘is based.” 


They add further, 


“No doubt, it may not be necessary that the consent should be given 
-actually at the time the adoption is made, but it seems to us: that at any rate, 
‘a consent previously obtained from a deceased sapinda cannot be efficacious 
to validate an adoption which is not approved by the persons who are the 
‘nearest sapindas at the time the adoption is actually made.” 


The Bombay High Court also expressed to the same effect- 
in Lakshmibai v. Vishnu Vasudevs: 


“In the Ramnad case, it is the father-in-law, if alive, that is described as 
-competent to give an effective assent to an adoption, while, t o treat his consent 
as operative after his death would be to extend to fresh conditions a widow’s 
power of divesting, contrary to the general tendency of the Courts from the 
Privy Council downwards, in favour of limiting the exercise of the power of 
adoption by women after the death of their husbands.” 

. But subsequently, their Lordships of the Madras High 
Court began to attempt a compromise between the conflicting 
é 
1. (1876) L.R. 3 I.A. 154: LL.R. 1 Mad. 69 €P.C.). 


. 2. (1911) 24 M.L.J. 484: I.L.R. 36 Mad. 145. 
‘ 3. (1905) I.L.R. 29 Bom. 4:0. 


116 THE MADRAS LAW JOURNAL. [1937 


views expressed:in Mani v. Subbarayar! and Suryanarayana v- 
Ramadoss*, by resorting to ingenious arguments, For example, 
in Ammanna v. Satyanarayana’, where the father-in-law that 
gave the consent died and 3 out of 5 sapindas alive on the date 
of adoption were present at the ceremony, his Lordship, 
Viswanadha Sastry, J:, while purporting to rely on the dictum 
in Mani v. Subbarayar!, held: 

“that presence at an adoption ceremony would imply acquiescence, though 
such acquiescence may not be equivalent to consent, is the view taken in 
Ramchandra Bhagavan v. Miilji Nanabhai*. In the present case all that twas 
needed was acquiescence ina consent already given, and not fresh consent”. 

It will therefore be seen that the positive approval at the 
time of adoption as required in the 36 Madras case is substituted in 
the 51 M.L.J. case by an acquiescence, and it was provided that 
such acquiescence may be implied from the mere presence of, 
and perhaps even from the absence of protest from, the sapindas. 
alive at the-time of adoption, as the nearest approach to the 
conclusion drawn in the 41 Madras case. His Lordship. 
further added following the judgment of Ramesam, J., in 
Anne Brahmayya v. Chelasami Rattayyas : 


“In my opinion the trend of these decisions is that when the consent is. 
given by the father-in-law who happens to be the nearest sapinda then living, 
his death before the adoption is made would not ipso facto revoke the con- 
sent; and that such consent will come to an end only if circumstances had 
materially changed after his death,” 
namely, either by the coming into existence of the ‘other 
near sapindas,.or by the death of sapindas then alive, or by 
reason of the estate having vested in third persons. 


The final stage in the compromise is reached in the Fulf 
Bench case of Annapurnamma v. Appayya Sastrie. Their 
Lordships Coutts-Trotter, C.J. and Madhavan Nair and 
Jackson, JJ., after discussing the object of adoption and the- 
origin of the theory of consent, held i 


“The adoption would not be vitiated merely because the son had no 
proprietary interest to lose by the adoption when actually made or it tended 
to defeat the reversionary rights of other sapindas. If, however, the evidence 
bearing on consent leads to the conclusion that the motive which actuated the 
widow in making the adoption was to defeat the reversionary interest of the: 
sapindas then the adoption would necessarily be invalid. These being the 


ie o 





1. (1911) 24 M.L.J. 484: I.L.R. 36 Mad. 145. 
2. (1917) 34 M.L.J. 87: LL.R. 41 Mad. 604. 
3, (1925) 51 M.L.J. 426: LL.R. 49 Mad. 636. 
4, (1896) LL.R. 22 Bom. 558 (F.B.). 5. (1924) 20 L.W. 503. 
6. (1928) 56 M.L.J. 760: LL.R, 52 Mad. 620 (F.B.). 
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true considerations, it would ‘follow that the death of the son will not affect’ 
the validity of his consent or of the adoption based on it.” f 


Continuing, they observed: 


“If as we have already pointed out, the determining factor is the object 
of the widow in making the adoption and the considerations based on the loss 
of proprietary rights of the reversioners merely serve as aids in appreciating 
the true nature of the consent and the circumstances relating to the adoption, 
it is difficult to perceive the necessity for the subsequent consent or approval, 
ofthe reversiorer living at the time when the adoption is actually made. 
The reservation that the consent should be acted upon with reasonable prom- 
plitude, and that circumstances should not have undergone a material altera- 
tion would seem to meet the ends in view irrespective of the question whether 
the assenting sapinde was dead at the time of the adoption or whether those 
living then approved of it.” 


Thus, while preserving the reasoning and logical conclusion 
of Seshagiri Iyer, J., from the theory of sapindas’ consent the 
Madras High Court limited the operation of the theory within 
very narrow bounds with a view to avoid the evil consequences 
and the unhappy results flowing from such a logical exten- 
sion of the theory. This circuitous mode of attacking the evil 
could easily have been avoided if Vasishta’s text had been cor- 
rectly understood. untrammelled by the interpretation of doubt- 
ful authorities. 

The unsoundness of the doctrine of consent will be patent 
if we turn to consider the case of adoption by a junior widow 

_ with the consent of the sapindas but without the consent of the 
senior widow. The logical application of the doctrine to such 
a case lands us in a situation contrary to existing practi¢e and 
directly opposed to other well-recognised doctrines of Hindu 
Law. It is well known that when a man has more wives than 
one, he can associate any one of them with him in adoption and 
can give an authority to any one of them to adopt after his 
death; his choice is in na way restricted, and he can prefer the 
junior widow to the senior, the younger to the elder. Now, as 
the junior widow can adopt with the authority of her deceas- 
ed husband, she should be deemed to be in exactly the same 
position even if she obtains the consent of the sapindas, the sole 
object and import of the consént of the sapindas being that it 
should be the equivalent of the authority of the husband; and. 
her adoption should Le held valid even if it be against the will 
of the senior widow. 

But we find that Sankaran Nair and Spencer, JJ., held in. 
Kakerla Chukkamma v. Kakeria Punnamma! that an adoption. 


` 1, (1915) M.W,N. 19. 
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by a junior widow under the above circumstances is invalid. 
The main reason assigned is that when several widows inherit 
jointly, the senior widow in the case of an ordinary coparcener- 
ship has a preferential right to the management of the joint 
property on behalf of all the widows, that in the case of im- 
partible property she is entitled to hold it subject to the rights 
of the others for maintenance and that the adoption by the 
junior widow will thus have the effect of depriving her of 
the impartible property or the possession of the coparcenary, 
property. The case was followed with approval in Venkatappa 
v. Ranga Row1, by their Lordships Wallis, C.J. and Coutts- 
Trotter, J. Wallis, C.J., based his judgment on the text of 
Yagnavalkya which says: 


aama AANA VHT AT BAT | 
aiia AA at Asar a aati | 
—Acharakanda, 89. 


“When there is a wife of an equal class present never do acts of religion 
with any other. When there is more than one wife of the same class as your- 
` self in matters of religion never employ any but the eldest.” 


After discussing the meaning of ‘patni’ (af) as one who 
partakes in the holy sacrifices, the learned Judge says, 


“Admitting, however, that the junior wives are patnis in the sense of 
being capable of partaking in sacrificial acts, it still remains true on the ex- 
press authority of the Mitakshara, that the senior wife has the preferential 
right, as regards religious acts and this appears to me to be a sufficient found- 
ation for her preferential right as to adoption.” 


His Lordship proceeding says: 


“Tp view of the inconveniences attendant on simultaneous rights of adop- 
tion and in the significant absence of any evidence that such an equal right 
has ever been claimed in our courts for junior widows prior to these two 
cases, I think the onus is on those who assert it to show that the law in 
Madras differs in this respect from that which prevails in the adjoining pre- 
sidency (i.e., Bombay).” 

The judgment of his Lordship Coutts-Trotter, J. (as h 
then was) is interesting: he says, 


An English Judge in deciding a case of English Common Law is in theory 
declaring what custom on the subject has subsisted immemorially in the 
country. An Indian Judge in deciding a question of Hindu law is in theory 
expounding the true construction of mandatory utterances to which a:divine 
origin is ascribed, aided or impeded in his task by ancient commentaries, text 
hooks of authority and judicial decisions of the Indian Courts.and of the 
Privy Council. Now, there is little but fiction in either theory, and a Judge in 
both countries has only to apply the principles of previous decisions to parti- 
cular sets of facts. ButI think that the theoretical objection has just this 





1. 1915 M.W.N. 424 (s.c. LL.R. 39 Mad. 772). : 
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-much effect, that the argument that a suggested result is.not in accordance 
with known practice will have less weight in India, if it can be shown to be 
the logical deduction from the authorities. In the present case I feel it very 
difficult to escape from the conclusion that Vellanki Venkata Krishna v. 
Venkata Rama Lakshmi, has declared the consent of the sapindas to be in 
all respects the equivalent of express authority from the husband. On the 
other hand it is quite clear from the books, that to give effect to the appel- 
lant’s contention would be quite contrary to what every one has hitherto 
supposed to be the law, and to legalise what in practice is a complete innova- 
tion. Itisalsoa practice likely to lead to extreme inconvenience, to use no 
stronger term..--....1 think it would be quite wrong for me to give expres- 
sion to any opinion that might tend to unsettle the former decision of this 
Court or give any encouragement to its challenge in other cases.” 


It is manifest that his Lordship evidenced such reluctance 
and hesitation before giving recognition to the practice of 
conferring preferential rights to the senior widow as he felt he 
was thereby violating the mandatory and divine utterances of 
the ancient sages, of which, he believed without a doubt that 
the doctrine of consent was one. But if this eminent judge 
had investigated into the soundness of the doctrine of consent 
he would have found that it is this doctrine and not the pre- 
ferential right of the senior widow that was an innovation in 
the Hindu Law, that the precept of Yagnavalkya regarding 
the senior widow’s rights was in perfect harmony with that of 
Vasishta on the subject of adoption by women, and, that the 
conflict arose becatise a strange factor of sapinda’s consent 
based on a principle alien to the institution of adoption was 
given recognition to by the courts. 

A consideration of the case of plurality of widows sug- 
gests yet another curious inconsistency from the point of view 
of the theory of sapinda’sconsent. It is undisputed that the 
wife becomes a sapinda of her husband by marriage and is 
therefore given a right of inheritance to him among the class 
of sapindas. Barring the case of a son, grandson or great- 
grand son whose presence would be a bar to adoption even by. 
the husband the widow is the nearest of the husband’s sapindas. 
If the doctrine of sapindas’ consent and its off-shoot that the 
néarest sapinda excludes the more remote were to be applied 
strictly to the case of an adoption by the senior widow it fol- 
lows that in the absence of her husband’s permission, even the 
senior. widow must be obliged to seek for, and secure, the con- 
sent of the junior widow, she being the nearest of the hus- 
` band’s sapindas and the heir presumptive to be reckoned with 
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at the time of adoption. The other sapindas should be rele- 
gated to the background and rendered incapable of offering 
their assent so long at least as the junior widow acts bona fide. 
‘But curiously, we find that the Bombay High Courtin Rukma- 
‘bai v. Radhabail, the Calcutta High Court in Ranjit Lal v. Bijoy 
‘Krishna2, and the Madras High Court in Narayanaswami 
Naick v. Mangammals have uniformly laid down that the senior 
widow may adopt without the consent of the junior widow, 
provided that in Madras she obtained the consent of the kins- 
men. The Bombay High Court has held that though: 

“It would seem to be unjust to allow the elder widow to defeat the inter- 
rest of the younger by an adoption against her wish, yet, if the adoption 
is regarded as the performance of a religious duty and a meritorious act, to 
which the assent of the husband is to be implied wherever she has not for- 
bidden it, it would seem that the younger widow is bound to give her consent 
being entitled to a due provision for her maintenance and if she refuses, the 
elder widow may adopt without it.” 


Jenkins, C.J., in the Calcutta case referred to above 
observed : 


“Now, it is well established in the Presidency of Bombay that, as between 
co-widows, itis the senior, that is to say, she, whose marriage was earlier, 
that has the preferential right to adopt in circumstances like the present. 
Those decisions rest upon fundamental principles and on views of Hindu life 
and economy which appears to me to be fully applicable here. Any other 
view would merely lead to an unseemly scramble for the purpose of per- 
forming this solemn act.” 

And, Justices Davies and Benson rest their decision in 
Narayanaswami Naick v. Mangammals, on the further ground 
that a junior widow need not even be consulted, for, 

“she is bound as a matter of duty to‘consent, and if, as their Lordships of 
the Privy Council sayin The Collector of Madura v. Moottoo Ramalinga 
Sathupathy, the consent of the kinsmen is required by reason of the 
presumed incapacity of women for independence rather than the necessity 
of procuring the consent of all those wkose interest in the estate would be 
defeated by the adoption, it would seem that the omission to consult the 
co-widow, though no doubt improper, would not be a sufficient reason for 
holding the adoption to be invalid”. f i 

It will þe seen that their Lordships while relying on the 
dictum of the Privy Council to justify their decision overlook- 
ed the corollary of that very dictum that the nearer Sarua 


excludes the more remote. 





1. (1868( 5 BH.CR.A.CJ. 181; 
2. (1912) I.L.R. 39 Cal. 582. 
3. (1905) 15 M.L.J. 143: LL.R. 28 Mad. 315. 
4. (1868) 12 M.LA. 397. 
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Another anomalous position will arise if we consider the 
extent of the power of the sapindas to give their assent. It is 
well-known that a husband can authorise his wife to adopt any 
boy she likes and at any time she chooses. If the word Wa: 


is deemed to have been used in Vasishta’s text in its etymologi- 
‘cal sense of one who protects, i.e., a guardian, it is logical to 
expect that the sapinda who is supposed to protect the widow 
should, equally with her husband, have been empowered to 
give a similar general authority to the widow to adopt. But 
the sapinda was denied such an unlimited’ power by the 
decisions of the Madras High Court. In Suryanarayana v. 
Venkatarama,! where the sapindas gave shee authority 
stating that : 
: a should adopt any bay at any time you please and perpetuate the 
amily, 
their Lordships Subrahmanya Iyer and Davies, JJ. 
remarked that: 
“That assent was not valid for several reasons, the most important of 
which is that it was too general in its nature—‘any boy at any time’—and was 


not acted on for nine years, during which circumstances had materially 
changed.” 

This dictum was understood in Veera Basavaraju v. 
Balasurya Prasada Rao? to mean that such general power is 
useless and cannot be acted upon even immediately. In 
Kamesam v. Butchamma8, the same dictum was explained 
differently thus: 

We do not think that the learned judges intended to lay down that merely 
‘because the sapindas have so much confidence in the | widow’s good sense 
and good faith as to give her the widest discretion as to the time of adop- 
tion and the boy to be adopted, the authority cannot be availed of by the 
widow when-she made the adoption almost immediately after she got the 
authority arid when the sapindas who gave the authority were all alive and 
had not withdrawn their authority”. 

But Ramesam, J., in Brahmayya v. Rattayya,4 dissented 
from that explanation and observed: 

“There is an essential difference between the authority of the husband 
and the assent of asapinda. The former is intended to be exercised only 
after the death of the husband. The latter is intended to be.used at a reason- 
able time after the consent is given. When the interval is short, the death 
of the sapindas may not matter; but a ‘sapinda’ s assent is not to be pocketed 
‘by the widow and used long after it was given, when entirely different consi- 
-derations as to the expediency of the adoption may apply. Again, the boy to 
be adopted ought also to be referred to the consideration of the sapinda . . 

A boy chosen by the widow may be undesirable. He may have 


1. (1903) 13 M.L.J. 318:LL.R. 26 Mad. 681. 2. (1914) M.W.N. 502. 
3. (1914) 1L.W, 511. > 4, (1924) M.W.N. 844. 
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physical and moral defects and so unfit to be the heir to a particular estate 
I therefore hold that the consent is too general and on that ground is. 
invalid.” 

Whether one would agree or not with the reasons adduced 
by his Lordship, the obvious fact remains that the assent of 
the sapinda is not treated on a par with the husband’s 
authority. The real reason seems to be a desire to confine the 
sapinda’s power to narrow limits and thereby restrict the 
capacity of the widow to make an adoption. 

The adoption of a boy having been intended to the hus- 
band and for his benefit, if the wife happens to make an adop- 
tion without previously obtaining her husband’s consent the 
husband may. by a subsequent ratification of her act make the 
adoptee, his own. As the wife is permitted to adopt, accord- 
ing to Vasishta’s text, only by a delegation of power from her 
husband, the general law governing the principal and agent 
applies to such a case and her adoption can be validated by the 
principle of ratification. The doctrine requiring sapindas’ con- 
sent being based on the initial disqualification of woman for in- 
dependence her act of adoption cannot be ratified by a con- 
sent accorded subsequently by the sapindas, for, a void act can 
never become valid. Holloway, J., however considered that 
such an adoption can be validated. In The Collector of Madura 
v. M. Ramalinga Sethupathi1 the learned Judge said: 

“Tt is clear, however, that he (the sapinda) gave a subsequent assent, if 
such assent would avail. To assume that it would not, would be to treat an ad- 
option as a solemnity, and this present assent as absolutely indispensable to its 

.validity. We do not think that this is a reasonable view. The essence of the 
-transaction is the giving and receiving. To render that giving and receiving 
a valid adoption some contend that the assent of certain persons is necessary. 
:We are unable to see the least reason for contending that a principle which 
is to be found in the law of all countries does not properly apply to the 
Hindu law, particularly when we find in favoured transactions, such as this, 
the constant recurrence of the maxim that the absence of positive dissent 
should be taken as assent.” : 

With great respect, we cannot concur with his Lordship’s 
view that the consent of the sapindas was not more than a for- 
mality as he evidently-overlooked the fact that the Madras 
school had not approved of the principle of presumed assent 
in construing the text of Vasishta. The premises not being 
correct his Lordship’s conclusion is not sustainable under law. 
When the matter went up in appeal in the Ramnad case, this 
aspect of the question had not, unfortunately, been adverted 
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to by the Judicial Committee. But when the question was 
pointedly raised later in Duraiswami Pillai v. Chinnia Goundan! 
Wallis, C.J. and Kumaraswamy Sastry, J., said: 

“We are not prepared in the absence of authority to hold that such sub- 
sequent assent of the sapindas would validate the adoption. The doctrine of 
the consent of the sapindas validating an adoption which was laid down by 
the Privy Council in the Ramnad case was based largely upon the custom 
prevailing in this part of India rather than upon cited texts. A different 
custom prevails in Bombay and Bengal. We are not prepared in the absence 
of any evidence or authority to hold that the custom under which the consent 
of the sapindas is held to validate adoption can be extended to consent given 
long after the date of adoption and we think that considerable inconvenience 
and uncertainty would result from giving the doctrine any such further 
development.” 


The conflict in the principles underlying the text of 
Vasishtaand the imported doctrine of consent is best illustrat- 
ed in this case. 

The anomalies and hardships described above clearly prove 
that the doctrine of sapindas’ consent is not only unsound in 
theory but also highly undesirable in its practical application. 
The Privy Council easily gave an unwarranted freedom to the 
widow to adopt giving her the aid of a fiction of law improvis- 
ed for the purpose, and, almost immediately attempted to cir- 
cumscribe that freedom in all directions when they found that 
valuable rights, mainly those of property, are likely to be seri- 
ously jeopardised. A careful study of the original text and its 
proper interpretation in accordance with the Mimamsa rules. 
would have avoided those anomalies and hardships with refer- 
ence to adoptions by the Hindu widow. 

At the present day, it is very rare that one seriously 
believes that adoptions serve any religious or spiritual 
purpose. As Ramesam, J., says in Brahmayya v. Rattayya?: 

“Nowadays, most adoptions by widows are influenced by only secular 
motives—which generally are to benefit this relation or that body for whom 
the widow happens to have a partiality. My own experience is that in modern. 
adoptions by widows almost always the spiritual motive (the welfare of the 
husband’s soul) is absent, and the secular motive is one of affection fora 
particular boy among near relatives or partiality for such relations. No 
widow’s adoption can stand scrutiny, if her motives are important.” 

Even as early as the Ramnad case the Judicial Committee 
had to justify the widow’s right to adopt, in the absence of 
her husband’s authority, on the “ otherwise neglected observance 
of religious duty”. To such adoptions devoid of spiritual 
interest the sapindas are asked to lend their support; and they 
are cornered in a delicate and precarious situation either to 


1. (1918) M.W.N. 89. © 2. (1924) M.W.N. 844. 
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forego their-right to the succession by yielding to the wishes 
of the widow, whose motives are presumably not above-board, 
or, run the risk of having their own motives called in question 
as selfish and improper. Further, these adoptions by widows 
serve, to create dissensions among the sapindas which may 
last for generations; for, temporal considerations being 
uppermost, the nearest reversioners will be slow to give their 
assent and the more remote, with no stake in the reversion, 
will be as ready to support the widow—and the result is, 
litigation becomes an universal feature. Again, it happens very 
often that the widow’s husband did not entertain any idea of 
taking a boy in adoption, or that he disliked adoptions altogether, 
though he might not have prohibited his wife forestalling her 
future intentions; and yet, the widow may choose to make an 
adoption contrary to her husband’s wishes and the little good 

that still remains in the joint family system will be wiped out 
by importing this stranger. Above all, it isa matter of common 
experience that the adopted boy growing irresponsive to higher 
impulses and irresponsible to kith and kin, and, maddened by, 
his wealth alike squanders away his ill-got treasures and the 
fair name of his parents. 

Whatever good ‘adoption’ might have served in the past 
that institution had long ceased to be commendable either 
socially or spiritually and the sooner it is effaced from the law 
of the land the better will be the growth of a healthy progress- 
ing nation. In India legal fictions like that of adoption have 
stamped a permanent impress upon the system of law, but in 
the West fictions have been discarded after they cease to be of 
any use, as they come to be superseded by legislation. Toa 
Hindu fictions are living realities down to the present day, 
but’ our ancient law-givers were themselves keenly alive to the | 
fact that they were fictions, that they cannot by any stretch of 
imagination be considered to represent the actual truth and 
that nevertheless they ought to be made use of to the best. 
advantage in overcoming the rigidity of law. When, therefore, 
it is found that, on the one hand, the secular object of the 
fiction of adoption—namely, continuation of the lineage—is 
more than out-weighed by its baneful effects on society, while, 
on the other, its spiritual aspect is ignored and disregarded, if 
not entirely disbelieved, it is high time for the legislators of 
this day to intervene and discourage this superannuated 

nstitution by prohibitive legislation. a 
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A brief examination of the development in the Roman 
Law of Adoption would throw a flood of light on the possible 
reaction, on the future of India’s social progress, of the 
suggested supersession of ‘the institution of adoption by legisla- 
tion. As in India, the pater-familias of Rome resorted to the 
practice of adoption to obviate the dire misfortune of an 
extinction of his family and of his own descent to the tomb 
without posterity to make him blessed: If it was a pater-familias 
that was adopted the process was called adrogatio and if it 
was a filius-familias it was simply adoptio. Adoptio was simply 
to transfer the child from the one family to the other. 
Adrogatio was much more serious, for it involved the extinc- 
tion of one family, that another might be perpetuated. It was 
therefore an affair of state. It had to be approved by the 
Pontiffs, who probably had to satisfy themselves that there 
were brothers enough of the adrogatee to attend to the 
_ Interests of the ancestors whose cult he was renouncing; and, 
on their favourable report it had to be sanctioned by a vote of 
the curies, as it involved the deprivation of his gens of their 
possible right of succession to him. Adrogatio is thus an exact 
counter-part of the widow’s adoption with the consent of 
sapindas, with this difference that the adopter in the one case 
is the male himself and in the other the widow. 


It is curious to note how the two, the eastern and western 
branches of the Aryan race have developed the legal notion 
that presented itself to them at the threshold of their 
civilisation: 

“Starting from an imperious necessity that a son was necessary to 
continue the line of his ancestry and to carry on the worship of the family 
Gods, the Hindu conceived the idea of adoption which to this day figures in 
practice as an important branch of Hindu law and works momentous changes 
~ inthe joint family system of the Hindus. Starting from the same notion 
the Roman, with the practical eye of an accomplished jurist, saw the 
inconveniences and disadvantages of adoption, and originated the Law of 
Wills. which has exerted a most powerful influence.in transforming human 
‘society and in making its wheels more quicker.” 

_ The original object of the Roman “Will” was to achieve 
the perpetuation of the family by securing the due vesting of 
the hereditas in a person who could be relied upon to keep up 
the family rites; but it gradually assumed the present form of 
a vehicle whereby gifts are made as the last desire of the 
donor and for the lasting benefit of the nation at large. The 
end of the institution of adoption tended to the progress and 
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welfare of the Roman Empire and there is no reason to doubt 
the result if the same course is followed in India. . 

If it be found difficult for any reason to effect a total 
suppression of the system of adoption by legislation, we would 
urge the need of at least restricting the exercise of that power 
by a widow with the help of sapindas. As we have attempted 
to show above, the privilege of the sapindas to accord their 
consent is not sanctioned by ancient texts of recognised 
authority, is not supported by logic or utility,-is given coun- 
tenance to by the tribunals under a mistaken impression of 
enforcing the recognised law of the land, but ever since is 
anxiously checked and circumscribed to prevent its inroads into 
other spheres of law and life. As Holloway, J., observed in 
Parasara Bhattar v. Rangaraja Bhattar! : 


“ Sometimes on examining a supposed rule of law embalmed ina series 
of decisions, it has been found to have no existence and we have not hesitat- 
ed to assist in overruling those decisions. . . . . To have done‘otherwise 
"would have been to fail in our duty to the public and to the science of law.” 


If that power to assent is removed from the sapindas it 
only sets the law on a firm rational basis in conformity with 
the ancient law of Vasishta but also serves to check the exer- 
cise of the right of adoption which is, at the present day, so 
freely indulged in to the detriment of society; for, then, so far 
at least as our presidency is concerned adoptions by widows 
become extinct’ except when they are authorised by their 
husbands. 

Above all, if the history of ancient Rome has any useful 
lesson for us, we can confidently hope.that even an adoption 
by the husband gets into disuse and in process of time runs to 
oblivion yielding place to bounteous charities and munificent 
gifts in the cause of humanity. For, laws react upon the 
energies and habits and indeed the whole life of a people; that 
laws equally react on formative ideas is abundantly established 
by the history of western thought: it was.to the jurists, that 
historians, political thinkers and evolutionists owed their in- 
spiration and method. Changes in legal institutions will bring 
about vital changes in ideas,—ideas that shape the progress of 


nations. 
Solasa Sivabrahmam, B.A., B.L., 
Pleader, 
Rajahmundry. 
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SUMMARY OF ENGLISH CASES. 
COMMISSIONERS OF INLAND REVENUE v. ETHEL MACLEAN 
CROSSMAN AND Sir Epwarp Mann, BT., AND OTHERS, (1937) A. 
C. 26. 


Finance Act, 1894, S. 7, Sub-S. (5)—Estata duty—Shares— 
Articles providing for the refusal by directors to accept a transfer 
without reasons—Value of such Shares i in open market—-if special 
demand to be considered, 

‘A testator owned at his death a certain number of shares of 
100}. each in a company which by cl. (34) of its articles imposed 
rigorous restrictions upon the transfer of the shares. It provided 
for pre-emption by the other shareholders and only after it had 
been offered to the existing shareholders and refused by them that 
it could be sold in the open market. Even then it provided that 
the directors may refuse to register any transfer of a share where 
the directors should be of opinion that the proposed transferee is 
not a desirable person to be admitted to membership and that 
without being bound to assign any reason for such opinion. The 
articles themselves provided also a valuation basis for the sale of 
the shares. The executors contended that the value of the share 
must be fixed in accordance with the articles. But the commis- 
sioner of Inland Revenue held that as the shares were in the 
testator’s unrestricted possession, their value under S. 7, Sub-S. (5) 
must be the price which such property in unrestricted possession 
would fetch in the open market and not the value which a pur- 
chaser subject to all the restrictions of article 34 would give. 

Section 7, Sub-S. (5) provides that “the principal value of 
any property shall be estimated to be the price which, in the opinion 
of the commissioners, such property would fetch if sold in the open 
market at the time of the death of the deceased”. 

Held, by Viscount Hailsham, L.C., Lord Blanesburgh and 
Lord Roche (Lord Russell of Killowen and Lord Macmillan dis- 
senting) that what the Act has in view for the purpose of taxation 
is property passing on death, not the interest of the deceased, 
which, if it be a limited interest, can never pass. (Vide Cowley’s 
case, 1899 A.C. 198.) But to value the shares on the basis that the 
restrictions contained in the articles were to be ignored would be 
to value a property which the deceased never owned and which did 
not pass on his death. The existence of an open market in S. 7, 
sub-S. (5) is not a condition of liability. It only prescribes the 
open market price as the measure of value. It does not define the 
property in respect of which estate duty is to be levied but merely 
affords a method of ascertaining its value. Therefore the value 
of the shares is to be estimated at the price which they would fetch 
if sold in the open market on the-terms that the purchaser should be 
entitled to be registered as holder of the shares and should take 
and hold them subject to the -provisions of the articles of associa- 
tion, including the articles relating to alienation and transfer. 
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Attorney-General for Ireland v. Jamesom, (1905) 2 I.R. 218 
and Salvesen’s Trustees v. Commissioners of Inland Revenue, 
(1930) S.L.J. 387, approved. 

(1935) 1 K.B. 26, reversed. 





Jonn Emery AND Sons v. THE COMMISSIONERS OF INLAND 
REVENUE, (1937) A.C. 91. 

Income-tarv—Business of builders—Purchase of vacant sites 
and building thereon—Sale of land with building—Purchase price 
partly in money and partly in ground annuals—Realisable value 
of ground annuals—If to be included in profits and gains, 

A firm of builders, who carried on the business of builders and 
dealing in real estate, entered into a transaction by which they 
bought certain land, built houses upon it, and disposed of their 
entire interest in the land for cash and certain obligations in the 
nature of ground annuals which had been constituted by them in 
the course of the transactions. This was an obligation created in 
the several purchasers of the land by which the land became 
subject to something like a rent charge, which was not a personal 
obligation of the purchasers, but which was an annual charge which 
could be realised out of the land. This obligation is a realisable 
right and has a market value in Scotland. 

Held, that the value of that marketable security has to be. 
brought into account for the purpose of assessing the profits which 
‘they made in the particular years of trade. It is as though they 
had sold the land for money plus-an annuity or plus a bond under 
which those sums were payable annually. The proper view of 
the transaction is that in effect the firm agreed to leave part of the. 
price as a real burden on the property to the extent of its market- 
able value. 





County COUNCIL oF THE Parts or LINDSEY, LINCOLNSHIRE 
v. Mary MARSHALL, WIFE OF LEWIS ALEXANDER - | MARSHALL» 
(1937) iA.C.°97. 

Negligence—Maternity home run by a County Council—Patient 
—Contagious fever—Insufficient disinfection arrangements—New 
patient—Not informed of the prior patient's fever—New patienr 
contracting the fever—Liability of the County Council. 

The L council own and control a maternity home, which is 
carried on by them under statutory powers. It contains 16 beds 
for, patients. Some of these beds are in single rooms and are 
known as private beds for which a small fee is levied and the 
remaining beds are in public wards for which a smaller fee is levied. 
The patients in the home are attended by their own doctors and 
the council provide a nursing, staff, three of whom are certified 
midwives. The council administers the home through a Maternity 
and Child Welfare Committee, which consists partly of the members 
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of the council and partly of co-opted members. That committee 
has a sub-committee which meets every 2 months for the manage- 
ment of the home. The committee is advised in the management 
by two doctors and the medical superintendent of the home. These 
doctors do not take part in any clinical duties nor in the treatment 
of any of the patients. ‘In January, 1933, M interviewed the matron 
for admission for her confinement in July and arranged for a 
private ward. On 30th June, 1933, one Mrs. F was admitted to 
the home. She developed puerperal fever, which is a very 
dangerous and highly infectious disease. She was removed to 
another hospital and the nurses who attended on her were. 
disinfected in accordance with the ordinary routine when a 
temperature case arises. A further disinfection took place after 
it was found to be puerperal pyrexia. The special form of 
disinfection for that puerperal fever was not made. On 9th July, 
another Mrs. FI had also puerperal pyrexia. On 12th July, Mrs. M 
was admitted into the home but nothing was said to her or her 
husband about Mrs. F or Mrs. Fl. Next day she was delivered and 
4 days later she developed puerperal fever along with 4 other’ 
patients inthe home. She was removed to an infirmary and suffered 
a very severe attack. She thereupon filed this suit for damages. 


Held, that the home ought at least to have warned the new 
patients or their medical advisers of the facts so that they might 
decide for themselves whether they would take the risk, and if so, 
of the precautions they would take to avoid the risk. The Council | 
was carrying on a maternity home and was inviting prospective 
mothers to make use of the home-for the purpose of their confine- 
ment. They therefore owed a duty to those: whom they invited 
into the premises to make those premises reasonably safe, or if 
there was any hidden danger of which they or their agents were 
or ought to have been aware, to give the persons so invited due 
warning of its existence. The duty is laid by law upon the council 
and they are responsible in law for. the mistakes of their agents. 
The jury found the home was in danger and the plaintiff should 
have been warned of the danger. It is no excuse to say that they 
were misled by the mistakes of the agents whom they employed. 





G. W. Eaton-Turner v. T. McKenna, (1937)' A.C. 162. 

Income-tax—English company—Manager of—Employed in 
West Africa—Salary. payable as per employee’s directions—Salary 
paid in England—Employee resident in United Kingdom—Employee 
assessable in England, 

A person residing in the United Kingdom was employed by an 
English corporation as manager of the corporation’s mines in West 
Africa. -His duties were to be wholly performed outside.the United 
Kingdom in West Africa. It was a condition of the contract that 
payments to him were to be made as he directed and he directed the 
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corporation that payments should be made in England. The 
payments were therefore largely made by his employers to him in 
England. 
‘ S. 18, sub-S. (1) of the Finance Act provides “such profits or 
gains arising or accruing to any person from an office, employment 
or pension as are, under the Income-tax Act, 1918, chargeable to 
Income-tax under Sch. D” (with certain exceptions) “shall cease 
to'be chargeable under that schedule and shall be chargeable to tax 
under Sch. E and the rules applicable to that schedule shall apply 
‘accordingly subject to the provisions of this Act”. Sch. D of the 
fnuome-tax Act, 1918, para. 1 says:—‘‘Tax under this schedule 
shall be charged in respect of: (a) The annual profits or gains 
arising (1) to any person residing in the -Unitéd: Kingdom from 
any kind of property whatever, whether situate in the United 
Kingdom or elsewhere and (2) to any person residing in the United 
Kingdom from any. trade, profession, employment or vocation, 
whether the same be respectively carried on in the United Kingdom 
or elsewhere”. Para. 2 says that: “Tax under- this schedule shall 
be charged under the following cases respectively; that is to 
say . . . Case II tax in respect of any profession, employ- 
ment, or vocation not contained in any other schedule”. 

Held, that the assessee could be charged under the terms cf 
Sch. D, and by virtue of S. 18, sub-S. (1) of the Finance Act, 1922, ` 
the payments were subject to income-tax under Sch. E to the 
Income-tax Act, 1918 in England. 


Colquhoun v. Brooks, (1889) 14 A.C. 493, distinguished. 





Harrison (INSPECTOR OB TAxEZ) v. JOHN CRONK AND SONS, 
Limitep, (1937) A.C. 185. . 

Income-tax—Company doing business of buying land, building 
on and selling—Building society—Agneement between the company 
and society—Profits from such sSale—Result of the agreement—- 
Liability of company to mcome-tax. 

A company from time to time-acquired areas of suitable land, 
made the roads and sewers, and erected small dwelling houses, to 
be sold to persons of small means, who are usually not able to pay 
more than a small portion of the purchase price. At the request 
of the company, a building society advanced to the purchaser on 
mortgage of the purchaser’s interest in the house the whole of the 
purchase money. The company guaranteed to the building society 
a portion of the amount advanced. In addition to this guarantee 
the company was required to make a deposit with the society of the 
whole or a part of the sum guaranteed and on the amount of this 
«deposit the society allowed the company a certain amount of 
interest. The amount deposited with the society was usually 1|3rd 
of the amount guaranteed. The amount advanced to the purchaser 
on mortgage was usually repayable with interest in 20 years by equal 
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monthly instalments, The title of the purchaser was completed by 
a deed of transfer by the company to him, in which the company 
acknowledged receipt of the whole purchase-price. In the 
company’s trade account a deduction was made from the receipts 
from the sale of houses of the net amount deposited with the 
. Society during the year under the guarantees, that is, the sums 
deposited under its guarantees during the year less any sums 
received back during the year on the release of guarantees. 
The interest received on the deposits from the society was shown 
as a receipt in the profit and loss account but the. deposits were not 
Shown in the company’s balance sheet as an asset. 

The crown contended that the full amount of the purchase 
price should be brought into the account as a trading receipt at the 
time of sale and that any subsequent losses under the guarantees 
should be allowed when it occurs. 

Held, that it would be more correct to. treat the retention of 
the deposit as a retention of part of the nominal purchase price 
with the consent of the company, such sum to be applicable in 
reduction of the advance made by the society to the purchaser, in 
the event of the latter’s default, any surplus going eventually to 
the company. : 





VINCENT v. TAURANGA ELectric-PowErR Boarp, (1937) A.C. 
196. 

New Zealatd—Electric-Power Boards Act, 1925, S. 127— 
Accident while working under the Respondent Board—Claim based 
on implied contract or tort—If barred by S. 127. 


The respondent Board is a corporation constituted under the 
provisions of Electric-Power Boards Act, 1925, and it generates 
and supplies electric power to consumers of electricity within its 
area. The appellant wasa linesman in its employ and while 
working on 6—6-—1930 in its employment, on a transformer con- 
nected with highly powered lines, he met with an accident and 
sustained personal injuries. On April 1, 1932, he filed a suit for 
damages resulting from his injuries and based his claim also alter- 
natively (@) on a breach of an implied term of his contract of 
employment with the respondents, or (b) on tort, on a.breach of 
duty owed by the respondents to the appellant as a workman in their 
employ. The Board pleaded that it was barred by limitation by 
S. 127. Section 127 provides: “(1) No action shall be commenced 
against the Board or any member thereof, or other person acting 
under the authority, or in-the execution or intended execution, or 
jn pursuance of this Act, for any alleged. irregularity, or trespass or 
nuisance, or negligence, or for any act or omission whatever, until 
the expiry of one month after notice in writing specifying the cause 
of action has been given by the plaintiff to the defendant. (2) 

. Every such action shall be commenced within six months next after 

R a 
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‘the cause of action first arose, whether the cause of action is con- 
tinuing or not”. 

Held, that the action was barred. This is an action against 
the Board for something done or omitted to be done in the execution 
or intended execution of the Act. The statutory words are charac- 
terised by the utmost amplitude and they leave the plaintiff no 
loophole of escape and it matters not whether the claim is regarded. 
as based on implied contract or on tort. 





CHANDRASEKERA alias ALISANDIRI w. THE Kine, (1937) A. 
C. 220. 


Criminal Law—Murder—Dying declaration by signs—Deceas- 
ed unable to speak as throat injured—Nodding to a direct question 
re-identity of murderer—If admissible in evidence—Ceylon 
Evidence Act, 1895, S. 32. 

The deceased, a widow of about 42 years of age, was living 
in a two-roomed one storied house. Between 2 and 3 p.m. on the 
day of murder, the accused was seen near the deceased’s house 
in conversation with her. Between 3 and 4 P.M. he was seen 
riding on a bicycle away from that locality and behaving in a 
suspicious and excited manner. He then bathed in a stream and 
went back on a cycle to his place of business. At about 4 P.M. 
the deceased ran in a terribly wounded condition to a bungalow 
about 150 yards away. There she was bandaged and propped up. 
against a wall. The wound rendered her unable to speak but she 
was fully conscious and able to understand what was said to her, 
and to make signs and to nod her head, though slightly. She was 
asked questions, the course and result of which was as follows :—- 
Asked as to who cut her neck, the deceased indicated by signs the 
height of the person and later pointed to a gentleman J and made 
signs as of goading a bull. The acoused had worked for J as a 
carter. She also pointed to a constable and then slapped her cheek 
2 or 3 times. The accused had some time before assaulted a con- 
stable by slapping his face. At this stage one Mr. P put a direct 
question and asked her if it was .4 (the accused that did it. The 
deceased nodded her head in answer by way of assent. She was. 
removed to the hospital and died there. 

Held, that evidence as to signs made in answer to questions 
put to the deceased is admissible but the statements of witnesses 
as to what interpretation they put upon the signs is not admissible. 
The word used in the section is verbal and not oral. The case 
closely resembles the case of a person who is dumb and is able 
to converse by means of a finger alphabet. Upon proper evidence 
proving the words used in a conversation so held, a statement so 
made would be a verbal statement within the meaning of the section. 
The question of Mr. P and the nod of assent also constituted a 
verbal statement made by her and was admissible in evidence. 
The material provisions of the Ceylon Evidence Act, S. 32, is held 
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by their Lordships to be-identical with the provisions of the Indian 
Act. 

Queen-Empress v, Abdullah, (1885) I.L.R. 7 All. 385, 
approved. 


In re A DEBTOR, (1937) 1 Ch. 92. 


Bankruptcy—Solicitor for the debtor—Payment of moneys to 
—-Payments some before recewing order and some after—Payments 
made before can be retained only so far as have been properly 
allotted or disbursed for defending petition—Later sums cannot be 
retained by the solicitor. 

The debtor paid 50/. to the respondents, who were the partners 
in the firm of solicitors who acted for the debtor, before the date 
of the receiving order for expenses in opposing the bankruptcy 
proceedings. After the date of the receiving order the debtor 
paid the respondents further 75/. for the expenses of an appeal 
against the receiving order, 20/. being to provide the security which. 
a debtor must lodge as a condition of appealing against a receiving 
order. The Official Receiver asked them to pay the latter 751. and 
such portion of the first 50/. as was not required to meet the 
expenses up to the date of the receiving order. 

Section 37, sub-S. (1) of the Bankruptcy Act, 1914, provides :—- 
The bankruptcy of a debtor . . . shall be deemed to . . . commence 
at the time of the act of bankruptcy being committed on which a. 
receiving order is made against him... .” 

Held, that to permit the solicitors to retain the sums paid 
after the receiving order will be to sanction security for costs of 
an appeal being lodged by the debtor out of the fund which would 
necessarily, in view of the receiving order having been made, be 
monies of the Official Receiver applicant. As for the expenses of 
defence of the debtor against bankruptcy proceedings it has been 
the practice to approve of the trustee permitting the solicitors 
to, retain so much of the sums paid by the debtor as has been pro- 
perly disbursed or allotted for the purpose for which it was paid. 
This practice cannot be extended to apply to the costs of supporting 
an appeal. ' 








In re MAINWARING: MAINWARING v. VERDEN, (1937) 1 Ch. 
96. 

Morigage—Mortgage on two properties—Sale of one subject 
to the mortgage—Liability of purchaser to pro rata contribution. 

Where a vendor is entitled to two properties subject to ove 
mortgage, and he sells one of them and in the conveyance that sale 
is expressed to be subject to the mortgage, and no reference is 
made to what is to happen, as between the parties to that deed, to 
the property retained by the vendor in relation to the mortgage, 
then so far from an equity, arising which would result in throwing 
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the whole of the burden upon the purchaser, the equity remains an 
equity to apportion the burden of the mortgage as between the two 
properties. There is no excéption to this rule in the case where the 
vendor himself of one of the two mortgaged properties is the person 
who is under the personal obligation to pay the debt to the tnort- 
gagee. If- the document did not say that the sale was subject to 
the mortgage the position may be different but where the document 
itself says it is subject to the mortgage it means that the assignee 
is also to bear his rateable portion of the mortgage. Therefore as 
between the vendor and the purchaser there is a right of contri- 
bution in proportion to the properties. 





In re R. GERTZENSTEIN, Limitrep, (1937) 1 Ch. 115. 

Companies Act—Companies (Winding Up) Rules, 1928, R. 158 
Joint liquidators one of whom is a solicitor—Solicitor liquidator 
acting as solicitor for the joint liquidators—tIf entitled to profit costs. 

A company went into liquidation and two liquidators were 
` appointed, one a chartered accountant and the other B a solicitor. 
They took up some proceedings impeaching certain transactions 
‘between the company and other persons on the ground of fraudulent 
preference. In those proceedings B acted as solicitor for himself 
and the co-liquidators. The matter was compromised and it was 
ordered by consent that among other things the respondents should 
pay the liquidators their costs, such costs to be taxed.- The bill 
of costs put in by B included his profit costs. 

Held, that there is between the joint liquidators on the one 
‘side and the shareholders or creditors of the company on the other 
a fiduciary relationship which prevents the liquidators making a 
profit out of their trust. That fiduciary relationship would prevent 
a liquidator who is a solicitor from getting ordinary profit costs of 
-non-litigious legal business done by him as solicitor. But where 
the solicitor trustee acts as solicitor for himself and his co-trustees 
as in Cradock v. Piper, 1 Mac. & G. 664, he ig permitted profit 
costs in an ordinary trust case. But R. 158 of the Companies 
(Winding Up) Rules prohibits the solicitor liquidator from charging 
profit costs and so he cannot be allowed the costs. 

-The Companies (Winding Up) Rules (1928), R. 158 says: 
“Except as, provided by the Act or the Rules, a liquidator shall 
not under any circumstances whatever, make any arrangement for, 
or accept from any solicitor, auctioneer, or any person connected 
with the company of which he is liquidator or who is employed 
in or in connection with the winding up of the company, any gift, 
remuneration, or pecuniary or other consideration or benefit what- 
‘éver beyond the remuneration to which under the Act and the Rules ` 
he is entitled to as liquidator nor shall he make any arrangement 
‘for giving up any part of such remuneration to any such solicitor, 
auctioneer or other person”. - sage 


, —— 
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Tue Kine v. FRANK SHerman, (1937) 1 K.B. 223. 

Criminal Law—Autrefois convict—Trial by petty sessions— 
Finding of guilty and conviction by—Yet sentence not pronounced 
—Committal to sessions—Plea of autrefois conviet at quarter 
sessions—Good plea, f 

-The accused was convicted at ike quarter sessions for the 
borough of S upon two counts (1) obtaining goods from T by 
false pretences and intent to defraud and (2) with obtaining credit 
from P under false pretences or by means of fraud other than false 
pretences contrary to S. 13 of the Debtors Act, 1869. The’ accused 
was originally charged at the petty Sessional Court with only the 
second offence. That offence is one of those which can be tried 
summarily with the consent of the accused. The accused consented 
to summary trial but pleaded not guilty. At the close the justices 
held that he was guilty. .Then certain previous convictions were 
proved and then the justices declared that they would not deat 
with the case but would commit the accused for trial at quarter 
Sessions. i 

Held, that this was a case of autrefois convict for the second 
count. The accused was convicted at the Sessions by a Court of 
competent jurisdiction of precisely the same offence and upon 
precisely the same facts as were relied upon in support of this 
count. It is not necessary to support that plea that there should 
be a sentence. It is the finding that the accused was guilty that is 
the conviction for this rule and on that sentence is to follow. 

Reg. v. Blaby, (1894) 2 Q.B. 170 and Reg. v. Miles, (1890) 
24 Q.B.D. 423, followed. 

Held, that on the first count the jury must be directed that 
intent to defraud is an essential part of the case to be proved by 
the prosecution. 





Lepwits w. Roperts, (1937) 1 K.B. 232. 

Tori—False imprisonment—Arrest by constables on suspicion 
without warrant—Arrested person bona fide suspected of attempting 
to commit a felony—Loitering at the place—Arrested person not 
belonging to a class of already suspected persons or reputed thieves 
Vagrancy Acts—Liverpool Corporation Act, 1921, S. 513— 
Loitering in S. 513, meaning of. 

L and C were two young men under 21 years of age. Both of 
them were window cleaners. The defendants were constables. 
One day C entered a telephone kiosk to receive a call and L stood 
waiting outside. The defendants came to the said kiosk’ and 
arrested L and C on suspicion and after some time let them off. 
L and C thereupon brought this suit for damages for false imprison- 
ment and the defence of the constables was that the plaintiffs were 
for a period of 25 minutes kept under observation by the defendants 
and that the defendants, having as a result of such- observation 
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reasonable and probable cause for suspecting that L and C were 
to commit theft from the coin box at the telephone kiosk, arrested 
them and detained them. until the completion of enquiries. There 
was no allegation in the defence that either of the plaintiffs was a 
suspected person or that he was an idle or disorderly person. 

Vagrancy Act, 1824, S. 4 provides that ‘‘every suspected person 
or reputed thief frequenting any river, canal or navigable stream 
; or any street, highway . . . or any place of public 
resort . . . or any street highway or place adjacent, with 
intent to commit felony” apprehended by a constable or police 
officer shall be deemed to be a rogue and vagabond and therefore 
punishable as provided by the statute. S. 7 of the Penal Servitude 
Act, 1891, extends this S. 4, Vagrancy Act, 1824, to every suspected 
person or reputed thief loitering about or in any of the places 
mentioned in the 1824 Act. The Liverpool Corporation Act, 1921, 
provides that “it shall be lawful for any police constable and all 
such persons as he shall call to his assistance to arrest and detain 
without warrant . ; (2) any loose idle or disorderly person 
whom he shall find disturbing the public peace or whom he shall 
have good cause to suspect of having committed or being about to 
commit any felony misdemeanour or breach of the peace or to 
instigate or abet any such breach; (3) any person whom he shall 
find between sunset and the hour of eight in the morning lying or 
loitering in any street, yard or other place and not giving a 
satisfactory account of himself”. 

Held, that the special powers given to constables «under 
Vagrancy Acts are confined to a class of persons described as 
“‘suspected persons” or “reputed thieves”. They can only be 
apprehended without warrant if they already are at the time of their 
arrest and imprisonment suspected persons or reputed thieves. It 
does not mean that if the constable suspects the person whom he 
apprehends he is entitled to arrest and imprison him without 
warrant. “Suspected person” means a person who has acquired the 
character of a suspect and does not medn every person whom the 
apprehending constable suspects to be loitering with intent to 
commit a felony. So far as S. 513 of the Liverpool Corporation 
Act is concerned it must be established that the person apprehended 
belonged to the class of loose, idle or disorderly persons. The 
power to apprehend does not arise where alf that can be proved is 
that the constable honestly believed on reasonable grounds that the 
person apprehended was a loose idle or disorderly person. 
*Loitering’ does not mean ‘standing or waiting in the street’ but 
it means loitering in such a way as to indicate that the person was 
idling in the street for some unlawful purpose. 





Kirk w. Eustace, (1937) 1 K.B. 278. 
Husband and wife-—S€paration deed between—Mutual 
covenants—Covenant by husband to pay weekly maintenance during 
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wifes life—Death of husband—If liability to pay, enures even after 
his death, 

A deed of separation dated 1922 made between the husband 
and wife provided that they had agreed mutually to live apart from 
each other for the future, and the husband agreed to pay the wife 
weekly 21, during her life maintenance subject to the provisos and 
conditions contained therein. “It provided that in case they “should 
any time thereafter with their mutual consent co-habit as man and 
wife, then and in such case the weekly sum of 2/. should be no longer 
payable and all the covenants hereinbefore contained should be 
void”. There was no reconciliation between the partners. The 
husband was paying the 2/. till his death in 1936 leaving a will. The 
wife claimed that she was entitled to it even after her husband’s 
death. 

Held, by Slesser and Scott, L.JJ. (Eve, J., dissenting) that the 
language of the deed, when properly considered, shows an intention 
to; base the whole contract on the assumption that the parties, as is 
recited; have mutually, agreed to live apart from each other. Such 
a basic condition involves the necessity, if the contract is to operate, 
that both parties are living at any time when it is sought to enforce 
the deed and they cannot be said to be living apart within the 
meaning of the agreement when one of them is dead. As such the 
contract came to an end on the death of the husband and the 
covenant to pay maintenance also went with it. 

In re Gilling; Procter v. Watkims, (1905) 74 L.J. (Ch.) 335, 
followed. 

Per Eue, J—The covenant to pay the wife 2/. during ther life 
remained for her benefit notwithstanding the death of the husband. 
The terms of the document were plain and unambiguous and it did 
not state that the husband should be living for the purpose. 





JOTTINGS AND CUTTINGS. 

Law Society Meeting: The Council—Continuing our account 
of the papers read at the fifty-second Provincial Meeting of the 
Law Society, held at Nottingham, on the 22nd and 23rd of last 
month, we give hereunder summaries of the last three papers. A 
full report of these appears elsewhere in the present issue. 
Mr. Dingwall L. Bateson began by saying that it was not many 
years since the title to his paper “The Work of the Council of the 
Law Society” would have been generally held, though quite wrongly, 
to contain a contradiction in terms, because it seemed to have been 
commonly believed by members of the profession that the Council, 
in fact, did no work. Recently, however, there appeared to have 
arisen a much greater interest in the Council and its operations, 
as a result of which it was thought by members of the Council that 
the paper could be read with some likelihood of appreciation. The 
speaker dealt with the qualification and election of president, vice- 
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president and members of the Council, and the number of the 
latter with the proportion of provincial solicitors normally serving 
thereon, with the meetings of the Council, its statutory duties and 
the committees by which they are discharged. In regard to its 
origin, he emphasised that the Law Society was originally, and 
still is, a private institution. It came into being in 1739, although: 
not established until 1825 as a society. Reference was made to 
the Solicitors Acts of 1933 and 1936, both promoted by the Council, 
and to the work of the Examination, Parliamentary, Finance, Scale, 
and Professional Purposes Committees. On the relationship sub- 
sisting between the Law Society and the Provincial ‘Societies, it 
was pointed out that the latter, both directly and through the 
country members of the Council, not only send to the Council a 
great deal of the material with which the Council has to deal, but 
in all matters of paramount importance act as general advisers to the 
Council, so as to keep London in touch with the feelings and view 
of the country. The speaker concluded by urging the desirability 
of the general members of the profession attending the annual general 
meetings in London during July and the special general meetings 
in January. He cited a case where an advertised resolution put 
by a solicitor in the hall was voted upon “by the grand total of 
less than twenty persons,” adding, ‘‘you will doubtless agree that 
this cannot properly represent the opinion of the profession on 
any subject.” He reminded his hearers that the Press attended 
these meetings, which were reported as if they were 
representative, and he asked! as some return for the work. which: 
the members of the Council do for them to come in future to the 
half-yearly meetings and bring their friends in the profession with 
them.—S.J., 1936, p. 781. 


Penalties for Motormg Offences.—The circular just issued by 
the Home Office dealing with the need of greater uniformity in the 
treatment of those convicted of motoring offences contains some 
highly significant figures derived from the return of offences 
relating to motor vehicles presented to Parliament last May, which 
showed that during 1935 the total number of such offences tor 
which convictions were recorded in England and Wales was 
341,852. Disregarding, for the purpose of comparing one area with 
another, districts where the total number of convictions for a parti- 
cular offence were less than thirty during the year, it appears that 
out of the total number of convictions for driving under the 
influence of drink, etc, 70 per cent. resulted in the offenders’ 
licencés being suspended, but that the proportion varied between 
91 per cent. in one- district and 36 per cent. in another. In the 
case of convictions for driving recklessly or dangerously the total, 
higest, and lowest percentages of disqualifications were respectively 
36, 65 and 15. Corresponding figures relating to endorsements 
for careless driving were forty-seven, ninety-six and nil. The 
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most remarkable divergence is recorded in the case of disquali- 
fications for failure to insure against third party risks where the 
percentages were 38, 100 and 4. The ciroular sets out the law 
on the subject (which need not be repeated here), and while 
recognition is accorded to the desirability of the Courts of summary 
jurisdiction making proper use of the discretion vested on them 
in dealing with individual offenders, as also to the fact that it is 
not to be expected that there should be any precise uniformity of 
‘practice throughout the country on the question whether or not 
an offender’s licence ought to be suspended or endorsed on his 
conviction, it is intimated that the differences of treatment dis- 
closed by the. figures are not to be accounted for merely by the 
circumstances of the individual cases dealt with at the different 
Courts. ‘“There must”, it is said, “in particular be some fundamen- 
tal difference of opinion as to what constitutes a ‘special reason’, 
with the result that the same offender if convicted in one area may 
expect that his licence may be suspended or endorsed almost as a 
matter of course, while in another area he may almost count on the 
Court ordering otherwise”. The suggestion that a “special reason” 
is to be found in the generality’of cases is negatived, and the clear 
intention of Parliament that suspension or endorsement of the 
offender’s licence should follow in the absence of such invoked; 
and, while it is recognised that what constitutes a “special reason” 
in a particular case must necessarily be left to each court to decide, 
having regard to all the circumstances, the Home Secretary urges 
that the matter be considered with a view to determining whether 
existing practice in the various Courts concerned is in full accord 
with what Parliament intended—S\J., 1936, p. 783. 





Reform in the Law Courts —That all is not well in the working 
of the judicial machine is obviously the considered view of the 
writer of the article in The Times of last Saturday, bearing the 
heading, ‘‘Reform in the Law Courts”, wherein he incidentally 
ventures to hint that not infrequently ` hearings are protracted 
unduly by the fact that judges are apt to forget that counsel are 
there to argue before them, and not with them. Certainly some 
judicial dignitaries fail to keep in mind the wise words of Lord 
Chancellor Bacon, that “an over-speaking judge is no well-tuned 
cymbal”. The writer’s main thesis, however, is that at the moment 
the Court of Appeal is overburdened, and that the effort which 
has been made to cope with the extra work cast upon it by recent 
legislation and administrative changes has only ‘resulted in the 
periodical requisitioning of one or more of the puisne judges to 
man a third Court of Appeal. -Is there any remedy for this state 
of things? The writer of the article referred to puts forward the 
suggestion that appeals from county courts, which recently were 
transferred from the King’s Bench Division to the Court of Appeal, 

- should be re-transferred to the Divisional Courts. In the past a 
S 
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grave objection to the hearing of these appeals in the King’s 
Bench Division was the fact that the court was constituted of 
two judges only, with the possibility, which occasionally was 
realised in fact, of a divergence of judicial opinion and the dis- 
missal of the appeal. If the suggestion that county court appeals 
should be re-transferred to the King’s Bench Division, the Divisional 
Court appointed from time to time to hear them should certainly 
be constituted of three judges, and their decision should be final. 
There must be an end of litigation somewhere, and in county 
court cases, important as some of them are, a double hearing, once 
before the county court judge, and then by a court consisting of 
three judges of the King’s Bench Division, should be held to be 
sufficient. If Parliament continues to increase the work of the 
appellate courts, it is obvious, unless reforms somewhat on these 
lines are carried out, that instead of the occasional sitting of what 
without disrespect may be called a scratch third court, it will be 
necessary to set up a permanent third section of that tribunal.— 
S.J., 1936, p. 825. 





One Hundred Miles an Houy—An aspect of the road problem 
with which we have not hitherto specifically concerned ourselves 
in this column formed the subject of the very interesting presi- 
dential address which was delivered by Capt. J. S. Irving at a 
meeting of the Institution of Automobile Engineers last Tuesday 
week. Our concern with the problem is naturally confined to its 
legal side, whether legislative, administrative or judicial, and if 
we now allude to the feasibility of making suitable provision for 
the general attainment of a far higher road speed than is possible 
under existing conditions, it is because this aspect of the problem 
appears likely in the near future to assume practicable importance, 
with consequent repercussions in the legal sphere. In the course 
of the address just alluded to, the speaker urged that the main 
highways should be designed to allow of speeds of at least 100 miles 
an hour, and that it should be possible to maintain this speed for 
long periods. The majority of the motoring public, he said, had 
no objection to speed as such, but only to the hazards of the 
present road and traffic conditions which rendered high speed 
unsafe. Where suitable roads and conditions were available the 
general public would accept an average of 75 to 100 miles an hour 
with less fuss than they did the present arterial road average of 
about 40 miles an hour. Speeds of 100 miles an hour at Brooklands 
were infinitely less exciting than 40 miles an hour on some of our 
roads. The speaker recognised that a high degree of concentration 
on the driver’s part would become necessary at the higher speeds 
contemplated in view of the fact» that with the normal human 
reaction, which he stated was approximately 0:4 of the second, a 
distance of at least 58 feet would have been traversed at 100 miles 
an hour between thought and. action under emergency conditions, 
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even if no further lag was caused by the driver’s inattention. The 
speaker advocated the provision of roads suitable for such speeds. 
On properly designed roads, he said, it should be almost impossible 
for accidents to happen unless caused by gross negligence on the 
part of the drivers. The only possible action on the part of the 
Government was to take such steps as would facilitate this deve- 
lopment instead of attempting to hinder progress by restrictive and 
irritating regulations. He urged that the great advantage of the 
new highways would be that emergency conditions would seldom 
arise, while the strain of driving at the higher speed envisaged 
would probably be less than that now experienced’ under present 
conditions at less than half the speed.—S.J., 1936, p. 826. 





The Limits of Progress—-We are far from endorsing all the 
remarks made by the speaker whose address forms the subject of 
the foregoing paragraph, but they present, not for the first time, 
a point of view which has the merit of seeking a solution by other 
than purely restrictive means. It might be thought that human 
ingenuity which has developed the internal combustion engine to 
its present pitch of efficiency would be equal to the task of pro- 
viding by roads full opportunities for its exploitation. In practice, 
however, it is only too common to find progress, particularly 
mechanical progress, in one direction stultified by impossibility of 
advance in another. That advance in road planning is possible 
cannot be doubted. Whether that advance is capable of being 
brought to the stage where a road speed of 100 miles an hour could 
be permitted with safety, proper provision being made inter alia 
for ingress and egress, is quite another matter. It is still more 
doubtful whether such roads, granting their possibility, would be 
equal to providing opportunity for the full exercise of such further 
progress as may be made in, engine design, and if they did not the 
era of restriction would have dawned once more. Moreover, there 
are considerable practical difficulties. The provision of such roads 
would appear to involve far greater expenditure than any hitherto 
devoted to the purpose. Highways of the type contemplated would 
necessarily run as far as possible straight from one place to another, 
and apart from costly engineering works the sums which would 
have to be discharged by way of compensation for lands compul- 
sorily taken would, if due regard were paid to the rights of the 
owners, be enormous. The provision of roads suitable for high 
speeds, though not necessarily as high as Captain Irving contem- 
plated, is, however, plainly desirable, not the least from the point 
of view of road safety, and in this connection real improvement 
may, it is thought, be expected with some confidence from the 
taking over by the Ministry of Transport of the main traffic routes 
of the country —S.J., 1936, p. 826. 
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“Per Pro.” ` Again.—In the issue of The Times of the 13th inst: 
a letter appeared in which Mr. Robert C. Paterson, writing from the 
head office of the National and Provincial Bank, referred to the 
correct position of per pro. in an ordinary procuration signature. 
Bank officials, he claimed, while laying no special claim to eminence 
in classical studies, were not entirely ignorant of the meaning of 
“per pro” or “p.p” and he quoted Thompson’s Dictionary of 
Banking, where it is said that “lawyers sometimes place the per pro. 
before the name of the agent, but this form is not recognised by 
bankers who requiré that the per pro. should precede the name of 
the principal”. Mr. H. W. Fowler, in his admirable ‘‘“Modern 
English Usage”, after noting that per pro. is an abbreviation 
of per procurationem, by the agency of the proxy, continues, 
“the signature should therefore be immediately after per 
pro., the principals name standing either before per pro. 
or after the agent’s name.” Some year or two ago a 
correspondent in’ The Times wrote complaining that when he 
signed a cheque in the way thus advocated his banker threatened to 
return it unpaid unless he placed the per pro. before the principal’s 
name in the usual mercantile way. On the ‘‘proper form of a 
definite per pro. signature”, Sir James Paget, in his Law of Banking, 
says that ‘‘‘Per pro. James Brown, John Smith,’ is said to be 
correct. ‘James Brown, per pro. John Smith,’ is said to be wrong. 
And yet, if the object is, as it must be, to get as near an actual 
signature as possible, one would think the latter form the more 
appropriate, as meaning, ‘This is the signature of James Brown 
affixed by his authority by me, John Smith,’ whereas the former 
might fairly be interpreted, ‘By the authority of James Brown I 
sign myself John Smith.’ ” The A.B. per pro. C.D. sequence is, Sir 
James adds, the form common in Scotland and Canada.—L.T., 
1936, p. 284. 





A Few Cases.—Glancing at a few af the cases in which per pro. 
signatures have come before the Courts, we find that in Attwood v. 
Munings (1827) bills were “accepted per procuration of G.G.H. 
Munings—S. Munings”—Sarah Munings being the wife and agent 
of G.G.H. Munings, the principal—whilst in Stagg v. Jacobs 
(1862), the same sequence was observed, yet in neither case was 
there any suggestion that there had been any formal irregularity. 
On the other hand, as Sir James Paget notes (Joc. cit.) in Charles 
v. Blackwell (1876), “the very case to which bankers owe the 
extension of their immunity under. sect. 60 to ‘per pro.’ indorse- 
ments”, the abbreviation occurs between the two names—“ Smith 
and Co., per S. Kingsford, agent”—not before that of the principal. 
In Leadbitter v. Farrow (1816), Lord Ellenborough treated “for 
another” and ‘‘by procuration of another” as equivalent words of 
exclusion, showing that the person signing did so “as a mere scribe”, 
and this recalls a question quoted by a contributor in our issue of 
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April 13, 1935, “Why use this abbreviation at all, when the English 
word ‘for’ performs with exactitude the same function as the Latin 
term?” English business men, however, will hardly relinquish the 
shadow of Latinity evidenced by the abbreviation in question— 
although it is reduced to “per” or even to “p.p.”—and as oustom is 
on the side of the banks, and they have, so to say, the whip hand 
when a cheque is presented for payment, we shali probably see “per 
pro. James Brown, John Smith” on bills and cheques for many years 
to come.—L.T., 1936, p. 284. 





Judicial Patronage —Although in the matter of appointments 
to the judicial bench it is generally known that the Lord Chancellor 
has not what may be called exclusive jurisdiction, seeing that in 
respect of those destined to fill the more exalted posts in the 
judicial hierarchy the Prime Minister has the determining voice, 
it is rarely that we find anything in the nature of a formal public 
statement to this effect. It is, therefore, interesting to 
note that Lord Hailsham, in his recent address to the members 
of the Holdsworth Club, at Birmingham, on ‘‘The Duties 
of a Lord Chancellor”, dealt with this matter by saying: ‘‘Actually 
` the Lords of Appeal and Lords Justices are appointed by the Prime 
Minister, but without betraying Cabinet secrets I can tell you that 
the Prime Minister in a matter of legal patronage usually consults 
his Lord Chancellor as to the most suitable person to appoint”. 
Whether this has invariably been the case is not known, but it would 
appear to have been the practice all the time the present 
Prime Minister has been in office. In Sir Charles Mallet’s admirable 
memoir of the late Lord Cave are preserved one or two letters 
‘passing between the latter and Mr. Baldwin on the subject of 
judicial appointments. “In 1923 the Prime Minister had three 
important appointments to suggest—Lord Justice Younger as a 
Lord of Appeal, Mr. Justice Sargant as a Lord Justice, and Sir 
Ernest Pollock as Master of the Rolls, and with regard to these 
he wrote to Lord Cave in these terms: “I should not like to make a 
legal appointment that had not your concurrence. Perhaps you 
‘would wire me as soon as you conveniently can, if you approve, and 
I will forthwith communicate with them. But if you are in any 
way not satisfied, write. If you agree, it will remain for you to 
appoint one Chancery judge”. Obviously the Lord Chancellor 
approved of the suggestions, for all three were duly appointed 
L:T., 1936, p. 290. 





Appointment of Puisnes——While, as we have seen, the Prime 
Minister, though having the right to nominate whom he will for 
_the higher judicial offices, chose, at all events in the case of 
Mr. Baldwin, to seoure the approval of the Lord Chanceilor, 

` conversely the Prime Minister liked to be consulted, on the appoint- 
ments to the ordinary judgeships. This claim, if so it can be called, 
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was very considerately expressed by Mr. Baldwin in another letter to 
Lord Cave, where he said: “Though it is not-my business, I should 
be grateful if you would tell me what is in your mind as to pro- 
motions to the Bench before you finally make the offers. Could we 
have a chat next week, and then we could go over any higher 
promotions that may be coming along”. The like courtesy has 
apparently not always been observed in the communications between 
the Prime Minister of the day and his Lord Chancellor. According 
to Campbell, an instance occurred during the Chancellorship of 
Lord Eldon when the Prime Minister laid before the King the name 
of a member of the Bar whom he proposed to appoint as a puisne 
judge. At this Eldon, always jealous of his prerogatives, protested 
vehemently at an encroachment on his rights, and declared that he 
would send in his resignation if the name were not withdrawn. 
Thereupon the Premier capitulated and the candidate proposed by 
Eldon was given the post. When the partition of authority in 
making appointments took place appears to be by no means clear, 
but that the Prime Minister has long had a determining voice in the 
high offices is clear. The heads of the old common law courts were in 
his gift, or, to be more accurate, a power of nomination equivalent 
to a conge d’elire, and along with these came to be linked the higher 
offices.created during the last century. A curious circumstance in 
connection with the nomination for the post of a Lord Justice 
ocourred diiring Mr. Gladstone’s premiership. One of the names 
submitted to him for the vacancy was that very distinguished lawyer, 
George Mellish. When the Prime Minister saw the name he asked: 
“Can that be the boy who was my fag at Eton?” During the 
intervening years he had not even heard of the continued existence 
of his former fag, and we can well appreciate how Mr. Gladstone 
would rejoice in giving the post to Mellish. As it happened, no 
better choice could have been made, for Mellish was a consummate 
lawyer. As one who knew him well, the late Lord Bryce, said: 
“One felt as if the voice of pure reason were speaking through his 
lips”. Sitting as he did with Lord Justice James, the profane spoke 
of them, especially in reference to their rapid disposal of their work, 
as “Flames and Hellish”. Such is the way of the young to rail 
at dignities! -L.T., 1936, p. 290. 





Lord Stowell—tIt was singularly fitting that the address in 
commemoration of the centenary of Lord Stowell (1745—1836) 
before the University of Oxford should have been delivered by 
Viscount Sankey, seeing that he holds at the moment two of the 
offices which were held by Stowell in his day, namely, that of High 
Steward of the University, and that of Treasurer of the Middle 
Temple. The address, of which a limited number of copies has been 
‘printed in an attractive format prefixed by an excellent reproduction 
of the portrait of Stowell by Thomas Phillips, R.A., but for private 
circulation only, is a worthy memorial of the great lawyer who 
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expounded as none before him had done with so much learning the 
principles of Admiralty and Prize law, and embodied them in a 
series of decisions which provided an inexhaustible quarry to which 
our jurists had continual recourse to meet the exigencies which the , 
Great War raised. It is well to remember, however, that Stowell 
was, not only a great judge of international reputation, but was 
likewise a scholar and a ripe good one. As is well said by Lord 
Sankey, ‘‘the life of a lawyer is of no particular interest to the 
general public unless he indulges, so to speak, in some side-line, as, 
for example, in the case of Eldon, politics; or Haldane, philosophy 
and organisation; or, unless like Brougham, he is one of those 
peculiar people who do not believe the law is the true embodiment 
of everything that is excellent, and who wish to reform it”. 
Lawyers, however, are proud of Stowell, not merely by reason of 
his distinction as a judge of surpassing excellence; but, further, 
because, as coming within the ambit of the Johnson circle, he is 
honourably mentioned time and. again in the pages of Boswell, and 
_ to have one’s name inscribed theré is, as Thackeray remarked of 
the tribute to Fielding in Gibbon, “like having it written on the 
dome of St. Peter’s. Pilgrims from all the world admire and 
behold it”. —L.T., 1936, p. 310. 





Judicial Idiosyncrasies.—Even some of those who, on the 
judgment seat, have acquitted themselves with acceptance, have 
their claim to the remembrance of posterity based rather on some 
personal idiosyncrasy or by having been the butt of some contem- 
porary with than upon their legal erudition. Sir Lancelot Shadwell, 
for example, who had the distinction of being the last to bear the 
judicial title of Vice-Chancellor of England, and who had the 
further distinction of being the father—by two wives it is true— 
of no fewer than seventeen children, was, according to Foss, an 
excellent judge; but even he had his critics, who used to say that 
on the Bench he was apt to be dominated by some of the leading 
counsel who appeared before him, and, in particular, by the future 
Lord Westbury. To this circumstance was due the riddle, “Why 
is Shadwell like King Jeroboam?” the answer being “Because he 
has set up an idol in Bethell”. Another anecdote, which, however, 
seems to be one of those to which the epithet ben trovato is appli- 
cable, is to the effect that on being asked if a judge feels very 
anxious when he has to decide questions in relation to property of 
large amount, he replied: ‘‘Not at all; one or. other of them must 
have it. What does it signify which?” It was in reference to this 
story that a humorist wrote Shadwell’s epitaph while he was still 
alive, in these terms: ‘‘Here lies Sir Lancelot Shadwell, sometime 
Vice-Chancellor of England. What does it signify?”—L.T., 1936, 
p. 311, 
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BOOK REVIEWS. 


THe Law or Patents IN Invi by - E. Charles Ormond, 
Advocate, High Court, Calcutta, ‘with -a | foreword by the Right 
. Honourable Lord Atkin, 1936. Published by Eastern Law House, 
Calcutta. Price Rs. 12-8-0. 


` There is, so far as we are aware, no other work in this country 
on the subject-of Patent Law and we cordially welcome the appear- 
ance of this treatise at a time when industrialisation has been largely ` 
engaging the attention of our country. This work is not one written 
in language which is intelligible to lawyers alone. It is written 
in such popular style which even a lay reader will find it a pleasure 
to read and understand. The merits of the book as a legal text | 
book are not in the least detracted but enhanced by this manner of 
treatment. The whole range of points arising in this topic have 
been dealt with in all their fullness and with, precision in the 
various chapters giving references to all the relevant decisions. In 
the words of Lord Atkin who has written a foreword to the work 
‘‘the author has spared no pains to make the book.a complete 
exposition of the Law of Patents inIndia. The Indian statutes have 
followed closely but not slavishly the corresponding English law 
and it is obviously impossible to expound the Indian law without a- 
knowledge of the English statutes and decisions. The writer 
appears to have mastered the history and principles of the English 
law: and his interpretation of the Indian law is fortified by full 
‘quotations from English cases on corresponding problems, and by 
pointed references to distinctions between the two Codes where 
they exist. This is obviously a book into which the author has put - 
unremitting labour and skill. It is likely to prove a necessary part 
of the equipment of persons in India interested in patents, lawyers 
and non-lawyers alike, and I cordially recommend it.” After’these 
words of Lord Atkin in praise of this work, any commendation by 
us will be superfluous. 





Lectures on Company Law by Shatilal M. Shah. Published 
-by The Popular Book Depot, Bombay, 1937. Price Rs. 3-8-0. 


This is a treatment of the Indian Company Law in the shape 
of lectures arranged according to the natural order of the topics. 
This book will be useful for getting a clear idea of the whole subject 
for a beginner before he goes into the more conprehensive works. 
for a beginner before he goes into the more comprehensive works. 
the course of the lectures. We recommend this book for a clear 
understanding of the subject at the outset for eagerness lawyers. 
‘and businessmen. 


[End oF VoL. I] 
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NOTES OF RECENT CASES. 


Madhavan Nair and Stodart,J7. = AS No: 354 of 1932. 
` 18ih December, 1936. f 


_ Succession—Muit and Matadhipathi—Office of—Right of 
succession to—Usage of institution—Mourasi Mutt—Nature of— 
Nomination—Significance of.: 


.  R, the last Mohant of the Haradakhandi Mutt in the Ganjam 
district duly constituted the defendant as chela in 1910. Subse- 
quently as certain dissensions arose between himself and the 
defendant, R purported to constitute in 1926 the plaintiff and two 
others as chelas and performed their chela bidhana ceremony: and 
in October, 1926, executed a will wherein he nominated the plaintiff 
as his successor. R died in 1927. When both the plaintiff and the 
defendant claimed the right to succeed to the mohantship the 
Divisional Magistrate attached the Mutt under S. 146, Criminal 
Procedure Code, and the Hindu: Religious Endowments Board 
appointed a trustee under S.42 of the Hindu Religious Endow- 
tenis Act. The plaintiff thereupon instituted the present suit 
to establish his right to succeed to the Mutt on the ground that 
the Mohunt had the right to nominate his successor by selecting 
any one from among his several disciples. The defendant on the 
other hand contended that the suit mutt. belonged to a class called 
the mourasi and in such mutts the senior chela succeeded as of 
right, and the Mohunt had no right to supersede the senior chela 
except when he is disqualified for any reason according to the 
sastras. ae 


Held, that the succession to the office of a Mohant depends on 
the usage and custom of each particular mutt which is to be 
proved by testimony. 

ILL.R. 43 Cal. 707 (P.C.), followed, 

The suit mutt belonged to a class of mutts called the ‘Mourasi’ 

_ where the principle of hereditary right- was the rule of succession. 


2 


That in case of mourasi mutts the senior chela was entitled to 
succeed and the Mohant has no absolute right of selection trom - 
among his chelas to select any one whom he pleases, 

6 S: D. A. Beng. 262 referred to. 

In the case of hereditary succession, nomination, though 
usually made, is a mere formality which has no significance. 

51 M.LJ. 258, followed. 

‘The Advocate-General, B. Sitarama es Ch. Raghava Rao 
and K. S ubrahmaniam for Appellant. 

T. R, Venkatarama Sastriar, P. V.. Reisen “and 


B. Y. Ramanarasu for Respondent. 
S.V.V. 





Potent) y A a ass vate 

Burn, J. S.A, No.. 133 of 1933.. 

< 18th December, 1936. un a 

~ Delivery of possession in execution OF TE T 
pendente lite not actually dispossessed—S eparate suit by the decree- 
. holder within 12 ‘years—Bar of S. 47, Civil: Procedure - Code— 
purchasers” pendente lite representatives: of the judgment- debtors 
ones the meaning of S. 47, Civil Procedure Code. ` 
i i The plaintiffs ‘obtained a decree on 23rd December, 1920, for 
foreclosure against’ the mortgagors who sold the mortgaged pro- 
‘perties during | the’ suit to the ‘defendants in the present suit. The 
plaintiffs” petition'to implead the ‘purchasers pendente lite in the 
foreclosure suit was dismissed. The plaintiffs į in execution of the 
foréclosure decree obtained a paper delivery on 23rd April, 1922, 
by which the purchasers eae: lite who were in actual posses 
sion ‘were not ‘dispossessed, l a 

“The present suit was brought on. 19th July, 1926, for. recovery 
; of possession from the purchasers pendente lite, The defendants 
s pleaded S. 47 as a bar, as ` the ‘plaintiffs were bound. to’ ‘obtain 
possession | in execution. l i ao 

' Held, that, the ‘purchasers. pendente lite. were . representatives 

‘of the judgment- -debtor within the meaning :of S,. 47, Civil 
‘Procedure. Code, and: the present suit for possession ‘is therefore 
barren by that section» .. : 

'. LER. 52 Bom. 208, distinguished. a 

“EL.R.-55 Alb, 235, followed. ee i a 

Ch. Raghava Rao for V. Govindarajachary t for = Appelas 
a 1A, Lakshmayya for Respondents.. ` 

SSMN ada eee 
Chief Justice and Stodart, J, C. M. A, No: 97: of 1934; 

5th January, 1937. : reee i 
1 Wrovincidl- Insolvency Act: (V. of 1920): Ss. 34, 53: ge 54— 
„Application by:O ficial Receiver to.set-aside mortgages executed by _ 


3 


imsolvent—Transfer of application by District Court to,Sub-Court 

_ within whose limits the insolvency did not occur—Morigages set 
aside. by Sub-Court—Transfer ultra vires—Proceedings to be set 

aside, ; 

A-debtor was adjudicated insolvent and the Official Revel 
filed.an application to set aside two-mortgages executed by the in- 
solvent in favour of the appellant under Ss. 4, 53 and 54 of the 
Provincial Insolvency Act. The District Court transferred the 
application to Sub-Court beyond whose local limits the insol- 
vency occurred. The Sub-Court set aside the mortgages against 
which order the present appeal was filed. 

Held, that under S. 3 of the Act and the notification ned by 
the Local Government under the said section, the trdnsfer of the 
- applications to the Sub-Court within whose local limits the insol- 
vency did not occur, was ulfra'vires and therefore the proceedings 
should be set aside. Thé Sub-Court had-jurisdiction.in insolvency 
concurrent with the District Court only within its local limits. 

45 M. L..J. 689 followed. 

K..Bashyam Aiyangar and'T. R. Srinivasan for aaa if 

S. Annamalai for Respondent. 


ER and King, JI. °. Appeal, No. 132 of 1931. 

6th January, 1937. SS 

“ Hindi Law—Joint EE n claimed by one sashes 
as AN E E I ET in a will regarding (1) 
nature of ‘and (2) facts as to mode of acquisitions’ of, p La a NE 

How far 'admissible—Evidence Act, S. 32 (7). se 

© | "The statement in Mulla’s ‘Hindu Law (S. 233) to the effect 
that ‘where it is proved or. admitted as toa Hindu family’ that it 
possesses joint property, the presumption of law is that all the 
property ‘of which it is possessed i is joint and that if any member 
claims ' any portion of the property as his separate Property, thé 
burden Ties upon ‘him to show that it was acquiréd by him in cir- 
“cumstances which would constitute it his separate property is 
rather rh stated. As pointed out in “A: I R. 1930 Mad 662 a 


possessed of some è property with the aid of which the property. in 
question could have. been acquired. Only, after this i is shown the 
onus shifts‘ to the party alleging ‘self- -acquisition’ to affirmatively 
‘make out that the property was acquired without any’ ae ‘from the 
family estate. : 
1930 M.W.N. 1016, referred to. 
I.L.R. 32 Bom, 492, explained. 


5 


Statements of relevant facts and contained in documents 
relating to transactions mentioned in S. 13, cl. (a) of the Evidence 
Act are admissible under S. 32 (7). Statements of fact in a will 
of a co-parcener regarding the properties stating how he has 
acquired the properties, etc , are admissible, though as a statement 
of opinion that they are his self-acquisitions, it may not be. 
Anyway where they are self- “serving, they will have to be 
scrutinised, 

1930 M.W.N. 1016, followed. 

I.L.R.27 Mad 223, doubted. 

1921 M.W.N. 560, referred to. 

LL.R. 54 Mad. 576; 61 M.LJ. 887; 10 Beng.L.R. 263 and 
_ 15 L.W. 404, distinguished. 

W. Kothandaramiah for Appellant. 
P. Satyanarayana Rao for Respondent. 
S.V.V. 





Varadachariar and King, JJ. A. S. Nos. 90 and 165 of 1935. 
6th January, 1937. 


Indian Contract Act (IX of 1872) -Dune Conrat by— 
Void and not voidable—Difference between Indian and English 
Laws—Onus of proving incapacity. 


_ Under the Indian Law, a contract with a person rai unsound 
mind is void and not voidable. The language ‘of S. 10 must be 
given the same meaning, as in the case of minority, even in, respect 
of the requirement of sound mind in S. 11, as part of the theory of 
‘competency to contract’, If a transaction is entered into by a 
person who cannot be said to be of ‘sound mind’ within the 
definition of S. 12, the effect of S. 10 would be to make the 
contract void and not merely voidable. The test enunciated in 
5, 12. must be applied in the light of the nature of the transac- 
tion in question and the circumstances attending it. In India the 
rule is-absolute and therefore it is not necessary that the other 
party must have known of this incapacity. Onus lies on those 
‘who plead incapacity to prove that the contracting party was 
incapable of understanding the nature of the suit transactions or 
‘of forming a rational judgment as to their effect’ upon his 
interests. 

B. Somayya and P. Chandra Reddi for Appellant. 

V. S. Narasimhachar for Respondent. 


S.V.V. 





‘Venkataramana Rao, J. - E.R. P. No. 959 of 1936. 
7th January, 193 7. 
Madras Hindu Religious Endowments. Act, “Ss. 62 and 63— 
Application to Board to settle a scheime—Board rejecting applica- 
tion—If a suit can be filed questioning that order of the Board. 
Where under S; 62 of the Hindu Religious Endowments Act 
a petition was put in by some of the residents of the place for 
- the settlement of a scheme for the temple in that place alleging 
mismanagement on the part of the trustees and the Board came to 
_the conclusion that no case has been made out for thé framing of 
a scheme and rejected the petition, no suit can be filed under S. 63 
(4) to set aside that order and for framing of a scheme. 
` An order of the Board rejecting’a petition to fraine a scheme 
isnot an order within S. 63. Previous to the passing of this Act, 
when the Advocate-General declined to grant sanction under S. 92, 
Civil Procedure Code, there was no power in the Court to 
- interfere with it. There was no altération in the law intended 
when the consent of the Board was substituted for that of the 
Advocate-General. Just as refusal by. the Advocate-Genéral was 
not final and it was open to him to alter his decision and subse- 
quently sanction the filing of ‘a suit, so also it would be open to the 
Board to revise their decision and later come to the coriclusion that 
a scheme is necessary. But no suit will lie in a Civil Court to 
question their decision. 
B. Sitarama Rao and K. E, Rajagopalachari for Petitioner. 
K.V. Sesha Aiyangar for Respondent. 


S.V.V. : =c 


Mockett and Horwill, JJ. Cri, Ref. No. 9 of 1936. 
Sth January, 1937. 

Criminal Law—Evidence Act, S. 144—DacoityEvidence that 
accused revealed to the police facts leading to the discovery of 
stolen goods—Court should put spécific questions to accused 
touching those facts for explanation, 

Six respondents were convicted of dacoity, The most im- 
portant evidence against them was that they were said to have 
‘revealed to the police the articles alleged to have been stolen in 
the dacoity. The specific facts alleged with regard to the recovery 
of the alléged stolen goods were not specifically put to any of the 
accused. Simply the quéstion was asked ‘ what have you to say 
about the evidence ’. 

Held, that that question if not enough and retrial must be 
ordetéd. It is essential that, when matters are present in the case 
for prosécittion from which adverse inference can be drawn 


against thé acctised, the accused should be given an opportunity of 
i NRC 
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_explaining- those circumstances, by drawing his pointed attention 
to those circumstances and calling for his explanation. 
LLR. 59-Mad. 622, followed. . 
RK, V enkataraghavachariar for The Public Prosecutor for the 
Crown. i ; 
S.V. v. ; Be pn 


` The Chief Justice. C. R. P. No. 1509 of 1935, 
-- 20th January, 1937. 

- Provincial Insolvency Act (V of 1920)—Suit on pronote— 
‘Debt included in the schedule by debtor but not formally proveo = 
‘If sufficient proof under S. 78, cl. (2) proviso. 

A creditor filed a suit on a pronote dated 4th November, 1928 
‘and the’plaint was presented on 20th April, 1934. The defendant 
-was- adjudicated insolvent on 5th September, 1930 in a debtor’s 
petition, The adjudication was annulled on 31st August, 1932. 
-Along with the Insolvency Petition, a schedule was filed by the 
‘debtor as required by S. 13, cl. (d) of Provincial Insolvency Act 
of his debts with the names of the creditors in which the suit debt 
was included. Under S. 78 of the Act, cl. 2 proviso, the period 
between the date of adjudication-and annulment should be exclud- 
ed only if the-debt was proved under the Act. S. 49 of the Act 
prescribes the mode of proof of a debt by a creditor by the deliver- 
ing of an affidavit verifying the a aaa a R. 8 of the Provin- 
cial Insolvency Rules. 

Held, that the admission of the debt by i: insolvent aori in 
the schedule filed by him along with the Insolvency Petition is not 
proof of the debt under S. 49 of the Provincial Insolvency Act, 
and that the period between 5th September, 1930 and 31st August, 
1932, cannot.be excluded in computing the time and the suit was 
therefore barred. The principle laid down in I.L.R. 57 Mad. 767: 
67 M.L.J. 45 that proof in insolvency means the formal lodging 
of the claim as required by the Act—applied. 

G. Chandrasekhara Sastri for Petitioner. 


A Viswanatha Sastri for Respondent. 
S.V.V. 


Mockett and Horwill, JJ. C. R. P. No. 1413 of 1935. 
20th January, 1937. 

Court-Fees Act (1870), S. 7 (iv) (c) and (v)—Applicability— 
Suit for'declaration of title and possession—C. ourt-fee payable. 

“4” was adjudicated an insolvent and in the course of 
administration of his estate, the Official Receiver sold a-house as 
belonging to the insolvent and it was purchased by “ B” , who also 
took ‘possession thereof through Court. “C” the wife of “4” 
put in an application to the Insolvency Court for re-delivery of the 
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house to her on the ground that it belonged to her-and on the rejec- 
tion of her application, she filed a suit against “B” fora declara- 
tion of her title to the house and for delivery of possession. The 
question of court-fee payable in respect of such a suit having been 
raised, : 

‘Held, that the consequential relief, namely, possession, having 
been specifically provided for under S. 7 (v), court-fee should be 
paid on the valuation of the property computed under S, 7 (v) and 
that S.7 (tv) (c) was not applicable to such a case. 

I.L.R. 27 Mad. 480; I.L.R. 38 Mad. 922 (F.B.); 68 M.LJ. 


755; 70 M.L.J. 398 and C.R.P. Nos. 403 and 404 of 1936, referred 
to and relied on. 


29 L.W. 760; 61 M.L.J. 39; LL.R. 56 Mad. 314 and 36 L.W. 
794,- referred to. 


R. Desikan for Petitioner: 


N. Srinivasa Aiyangar for The Government Pleader (K, S. 
Krishnaswami Aiyangar) on behalf of Government. ` 
l BV.V. SS 


Venkatasubba Rao and S. R, No. 12284 of 1935. 
Venkataramana Rao, JJ. 


25th January, 1937. 


_ Court-Fees Act (VII of 1870)—Suit for arrears of rent wade 
S. 112, Estates: Land Act—Court-fee payable—Ad valorem and not 
under ‘Art. 173. 

In a suit filed under S. 112 of the Madras Estates Land Act 
the court-fee payable is ad valorem on the basis of the annual rent 
the recovery of which is resisted. What the tenant contests is the 
landholder’s right to sell for the arrears claimed and if he succeeds 
his opponent’s right ‘to proceed with the intended sale comes to an 
end for the time being—on what particular ground the tenant 
makes good his contention being for this purpose, a matter of no 
consequence, This is analogous to a suit under S. 95 of the 
Estates Land Act. 

LL.R. 52 Mad. 972, not approved. — 

13 C.W.N. 815, relied on. e. 

` B. Somayya and N. C. Vijiaraghavachari for Appellants. ` 

N. Srinivasa Aiyangar for o yeniment Pleader, i 

S.V.V. ——— ; 

Mockett and Horwill, JJ. > ` ‘C. M. S. A. No. 146 of 1933. 
25th January, 1937. ok ee 

Civil Procedure Code (V of 1908), S.47—Suit against A as 


major—Decree as major—Objection to execution—Executing Court 
if can enquire into the question of minority. 
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The decreé-holder respondent obtained a decree against the. 
father of the appellant and the appellant. He impleaded the appel- 
lant as.a‘major. In execution the third defendant obstructed ‘and 
a petition was put in by the decree-holder to have his obstruction 
removed and possession of the property delivered, The appellant 
then appeared by his mother as guardian and pleaded that he was 
a minor, An enquiry was held and he was found to be a minor. 

Held, that it is not open to the executing Court to go into the’ 
. question whether the appellant was a minor.or not. S. 47, Civil 
` Procedure Code, is not to be used forthe purpose of investigating 
matters relating to the validity of the decree itself when on the face 
of it there is nothing illegal about the decree. Exceptions have 
been recognised when unexecutability is obvious from a perusal of 
the decree or when a decree has been passed against a dead person 
and his legal representative is sought to be proceeded against in 
execution, 

ILL.R. 31 All. 572, referred to. 


"A.I. R. 1928 Mad. 1057; 61 M.L.J. 520; 68 M LJ. 318, 
followed and I.L.R.9 Rang. 480, not followed. 

SR: Muthuswamy Aiyar for Appellant. 

‘M.S. Venkatarama Aiyar for Respondent, 

_S.V.V. 


Mocketi and Horwill, JJ. C. R. P. No. 210 of 1935. 
26th January, 1937. , l 
Practice and procedure—Suit by wife as next friend. of alleged 
lunatic husbond—Husband found not a lunatic—Amendment. of 
plaint—If permissible. 


A wife filed a suit on a ponat as next tien of her husband i 
alleging that he was a lunatic. The objection was taken that he 
was not a lunatic and the Court found that he was not of unsound 
tind and granted leave to amend the plaint as filed by the plaintiff, 

Held, that though ordinarily a suit by another person wrongly 
alleging that a real plaintiff is a minor or lunatic may be bad, yet it 
may be upheld where the next friend is authorised by the plaintiff 
tosue. The probabilities are that this plaintiff while not being 
insane, was something of an invalid and that his wife would not 
‘have filed the suit if she was not his agent. At any fate ‘in the 
circumstances it is not a matter for interference in revision: 

LL.R. 28 Mad, 396, relied on. 

UA LR. 1936. Rang. 131 and A.I.R. 1935 Cal, 224, doraka 

S: V.V. .— 
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The Chief Justice, C. R, P. No. 1283 of 1935, 
11th January, 1937. l 
l Contract—Specific number of articles ordered—Larger number 
delivered—Not proper performance—Sale of Goods Act, S. 37 (2). 
Where a specified number- of articles is ordered under a 
contract of sale and a larger number is delivered, the consignee or 
buyer is entitled to reject the whole under S. 37 (2) of the Sale of 
Goods Act (III of 1930) as such delivery is not in performance of 
the contract to deliver the actual number ordered and further 
` more is a proposal of a new contract which is not accepted. 
D. Narasa Raju for Petitioner. 


P. Satyanarayana Rao for Respondent. 
S.V.V, 


The Chief Justice. ` C. R. P. No. 1464 of 1935, 
19th January, 1937. . 

Civil Procedure Code, O. 33, r, 7—Defendant if can show by 
evidence that there is no cause of action. 

A defendant is not entitled at the stage of enquiry provided 
for by O. 33, r. 7, Civil Procedure-Code, to put in evidence showing 
that there is no cause of action, in addition to that evidence which 
he is entitled to call on the question of pauperism, 


LL.R. 10 Rang. 357, followed. 


The Court ought not to go into complicated questions of law 
or fact at that stage but when there is no complicated question 
and the plaint has merely disguised by apt words to get over a plea 
of res judicata, it is open to the Court to dismiss the petition wier 

. the defendant points it out. 

K.V. Sesha Aiyangar for Petona 

A. Viswanatha diyar and O. V. Baluswami for Respondent, 

S.V.V. —— 


Venkataramana Rao, J. C.R. P. No. 906 of oe 
22nd January, 1937. 

Provincial Insolvency. Act, S. 20—Iuterim EE Pi 
- appointment specifically authorising him to act under O. 21, 1, 89, 
Civil Procedure Code—Petition by receiver under O. 21, r.89— 
Valid, 


The second respondent got a decree for money against one H 
and in execution thereof immovable properties of the said H 
were brought to sale on 3rd October, 1932 and purchased by res- 
pondents 3 and 4. Subsequent to the sale at the instance of some 
creditor an application was filed to adjudicate H as insolvent and 
the first respondent was appointed interim receiver under S, 20 
and was by that power of appointment ordered’ to exercise all 

NRC 
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powets:of an'owner under O. 40, r. 1 (d), Civil. Procedure Code 
and was also expressly empowered to act under O. 21;r. 89.to set 
aside the sale of this property after raising the necessary funds. 

_ Held, that the receiver was entitled to file the petition. under: 
O. 21, r. 89 and the petition must be deemed to be filed by the 
owner for the time being through his agent under O. 21, r. 89. 

.6 Beng, L.R. 486, referred to, i 

50 M.L.J. 239, explained. 

V. Govindarajachari for Petitioner. . 

P. Somasundaram, S. Narayana Rao and M. Balachandrudu 
for Respondent. : 


S.V.V. —— 
V aradachariar and King, JJ. ` Appeal 267 of 1934\and C.M.A. 
‘26th January, 1937. No. 548 of 1934. 


Hindu Law—Brothers—Business—Division in status-—Con- 
tinuance of business—Legal relationship between them—T enants- 
in-common or partners—Art. 120 applicable—If Art. 106 onus on’ 
defendant to prove dissolution before 3 years of suit—Debt of 
family—Suit on, by manager—Decree in favour of manager— 
Purchases in manager’s name out.of those ne eee to 
joint family. 


The first plaintiff and the first defendant are brothers. The 
other plaintiffs and the other defendants are their sons and grand- 
sons, Till 1915, the two branches constituted an undivided Hindu. 
family which was possessed of extensive properties. They had 
also-a family business, In 1915, partition between the two branches 
began and the parties have gone on dividing portions of the pro-, 
perties from time to time. Even at the date of the plaint in 1931, 
several properties remained undivided, After the division began 
in 1915, the family trade continued to be carried on till 1922, 
though it appears that from 1920, the defendants bégan to do 
business on their own account as well. After 1922, no further 
business was carried on in common. Between 1922 and: 1931, 
outstandings due to the family were being collected by the -first 
plaintiff or the first defendant according to convenience. Such 
collections have sometimes been divided between.them as and when 
they were made but on other occasions the parties seem to have 
retained in their own hands the amounts respectively collected by 
them. Hence this suit was filed for partition of properties remain- 
ing undivided, and division of outstandings uncollected and an 
account of collections respectively made by them with a view to 
direct one party or the other to pay the other’s share of excess 
collected by such party. It was contended for the defendants that 
after 1915, they must be deemed to be carrying on the business. 


ll 


only'as partners-and that it was dissolved in 1922, and therefore 
the suit was barred under Art. 106 of the Limitation Act, 

Held, that the suit was not barred by Art. 106. The article 
applicable is Art. 120. Where all the property belonging to a joint 
Hindu. family has formed the subject of partition, it is reasonable 
to presume that any further conduct of business by some or all of 
the members of the original joint family must be the result of a 
- Contract between them, and such contract will in law be regarded 
as one in the nature of a partnership. But where as in the present 
case, only some: properties were divided and other properties 
belonging to the family including the family trade were not brought 
into the division at all, the mere fact that even such partial division 
will in law amount to a division of status will not justify the view 
that the legal relationship of the members to and in respect of the 
family business which theretofore rested upon status or. birth must 
thereafter be treated as’one resting on contract, so-as to involve 
the notion of a partnership, This-suit is really one for a division 
of property which had not heretofore been divided and the prayer 
for the taking of the account of the assets including the outstand- 
ings.due to that business is as reasonably incident to a suit for 
partition as to a suit for dissolution of partnership. The fact that 
status became one of tenancy-in-common on division in status does 
not-attach the further result that the status must be held to Have 
so far changed as to give rise to a relationship by contract. The 
division of statusin 1915 only put an end to the tight of survivor- 
ship between the two branches and involved no other legal 
consequence. 

LL.R. 4 Lah. 350 and 67 M.L.J, 167, distinguished. 


Even if. in 1915, they became partners, suit is not barred 
because the onus is on the defendants to make out that there has 
been a dissolution more than three years before suit. The mere 
fact that after a particular date no further business was done will 
not amount to a dissolution of the partnership. 

25 C.W:N. 847; 53 M.LJ. 245; A.I. R. 1930 Lah, 378 and 37 L. 
W. 288, relied on. 

Because the accounts of the period when the debt became due 
stood in defendant’s name as he was then the manager, the defen- 
dant filed a suit in his sole name and got a decree. The debt was 
a debt due to-the family. In filing the suit and even after decree, 
the defendant regarded himself as entitled to that amount for 
himself and for the plaintiffs. A purchase made in satisfaction of 
Such a claim must in law be regarded as a purchase made by him 
in his representative character, at any rate in the absence of clear 
evidence either that he repudiated that character or that the plain- 
tiffs branch repudiated the benefit of the bargain. 
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26 C.W.N. 406; LL:R. 37 All. 545; LL:R. 52 All. 954; ALR. 
1933 All. 854, relied on. 


K. Krishnaswami Aiyangar and T. S. Narasingha Rao for 
Appellants. 


B. Sitarama Rao and K. Srinivasa Rao for Respondents, 
S.V.V. —— 


The Chief Justice. C. R. P. No. 1625 of 1935, 
27th January, 1937. : 

Civil Procedure Code, O. 21, r. 2 and S. 73--Claimant for - 

rateable distributian—Objection that claimant’s decree is satisfied 
raised. by a rival decree-holder—No satisfaction of decree entered 
. up-—tIf executing Court can. go into question of satisfaction, 
The petitioner was the transferee of a decree passed against a, 
_ defendant and applied in the same Court for rateable distribution 
in: respect of a decree passed in favour of another claimant for 
rateable distribution in the same Court, There were also other 
petitioners for rateable distribution and one of them objected to 
the petitioner’s claim on the ground that the decree of which he 
was the transferee had been satisfied. But there was no record of 
satisfaction. ` 


Held, that the executing Court cannot entertain such ‘tea and 
go into evidence of satisfaction, when there is no certificate or 
record.of satisfaction, The fact that the plea is raised not by the 
eal -debtor but by a rival decree-holder maken no difference. 

. P. Satyanarayana Rao for Petitioner. 


V. Viyyanna for Respondent. 
S.V.V. 


Pandrang Row, J. C; M, P. No. 1230 of 1935. 
27th January, 1937, =“ 

Appeal—Unnumbered application—Returned ‘with wale: 
ment ‘I do not see how I have jurisdiction’—If appealable. 

A District Judge returned an interlocutory application in in- 
solvency filed before him with the endorsement “Returned. I do 
not see how I have jurisdiction”. oo 

Held, the order is not appealable as itis not, the judicial 
determination of the matter -raised in the application. The 
endorsement is only in the nature of an order giving opportunity 
to the applicant to state how exactly the Court has jurisdiction, and . 
to represent the same with an explanation as to how the District 
Court has jurisdiction, 

N. Appa Rao for Appellant. 


` A. P aa for Respondent, 
S.VV. eee! 
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The Chief Justice, C. R. P, No. 1489 of 1935. 
27th January, 1937. 


Insolvency—Exparte order of adjudication—Properties vested 
in Official Receiver—Pronote in favour of insolvent—Transfer of, 
after adjudication—Vacating of ex parte order of adjudication— 
Validates transfer, 

After adjudication, an insolvent transferred a pronote exe- 

cuted in his favour and the transferee fileda suitonit. On 
objection taken that the transfer was void and the suit was not 
maintainable by the transferee, the Official Receiver was added as 
a party to the suit. Later on the order of adjudication, which was 
made ex parte, was set aside on contest, and the insolvency peti- 
tion was dismissed. 

Held, that after an order of adjudication the insolvent has no 
power to deal with his property which has vested on adjudication 
in the Official Receiver and therefore the assignment would then 
be bad. But the effect of the subsequent dismissal of the insolvency 
-petition is to revest the insolvent’s property in the transferor as 
from the date of the order of adjudication, subject however to 
all acts done by the Oficial Receiver or under his authority 
during the continuance of the vesting order being valid. The 
transfer of the pronote was therefore good and the assignee’s suit 
maintainable. 


LL.R. 20 Mad. 452; LL.R.21 Mad. 7 and A.LR. 1928 Cal. 
644, relied on. 


A. Gopalacharlu for Petitioner. 
Respondent not represented. 


S.V.V. — 


Mockett, J. C. M.S. A. No. 83 of 1934. 
28th January, 1937. 


C. P. Code, S. 60 (n), T, P. Act, S. 6 (d) and S. 10—Settle- 
ment deed for maintenance—Construction—Remedy of creditor. 


Where a settlement deed for maintenance ran as follows: “As 
you are my mother, and as it is my duty to maintain you, -I am 
immediately delivering possession of the immovable property 
mentioned in paragraph (3) below, under the settlement deed 
-valued at Rs. 1,500 and you are to enjoy the income thereof 
during your lifetime without rights of gift, sale, etc., and the pro- 
perty will revert back to me or to my heirs”, and when a creditor 
of the maintenance holder attached the properties. 


Held, (1) that the restrictions on alienation are not void under 


S. 10 of the Transfer of Property Act. 
NRC 
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.LL.R..10 Bom: 342 and C.R.P. No. 1617 of 1935, followed. 
(2) that in proper cases the creditor may take out it equitable 
‘execution by getting a receiver. appointed. - 
49 M.L.J. 244 (P. C.), teferred-to. 
K. Krishnamurti for V. Govindarajachari for ‘Appellant. 
S. Suryaprakasam for Respondents. 


S.V.V. — 


The Chief fishi, : an R. P. a 1633 of 1988. 
f 28th January, 1937. 


: Provincial ‘Insolvency Act, S. 44, cl. I (j By means ‘of 
frond Meaning of —Pronote by insolvent without disclosing the 
fact of petition in insolvency—Discharge in insolvency—Debt not 
proved, as creditor not informed of insolvency—Suit on pronote 
after. discharge—I f maintainable. z 
kr 





ae "After the presentation of a ‘petition for adjudication, ‘and 
before the order of adjudication, the respondent.executed a pro- 
missory note to the petitioner without disclosing the fact that he 
had filed the application to be adjudicated. Thereafter the res- 
pondent was adjudged insolvent and was finally discharged from 
Insolvency on his paying one anna in the rupee to his scheduled 
creditors. The petitioner was not informed of the insolvency 
proceedings.. In a suit on-the promissory note, after the order of 
discharge, the respondent pleaded that by virtue of S, 44 of the 
Provincial Insolvency Act, he was discharged from the suit claim. 


Held, that the respondent incurred the suit debt “by means of 
fraud” within thé meaning of S.44 (1) (b) of the Provincial 
Insolvency Act and hence he was not discharged from liability. 
While the mere non-disclosure of the fact that a petition had:been 
filed, may ‘not amount to fraud, still if the, conduct of - the 
debtor prior to, at the time of and subsequent to the incurring of 
the debt showed that he had no intention of: repaying the amount, 
then fraud will be established. 

n. T. Re Srinivasan for Petitioner, 


ER Vee ear onen, for Respondent, 
’ S.V.V. : 


Madhavan Nair and S todart, JJ. Appeal Nos. 316 and 317 of 1934, 
29th January, 1937. ` 


"M ortgage—Two E mor tgagee’ s$ suit—S scond 
mortgagee not impleaded—Decree in—Sale in execution—Purchase 
bya stranger—Possession taken in execution by—Suit by purchaser 
‘on first mortgage—Suit by second mortgagee on n Second mörigagez= 
Rights and liabilities of. 





"45 


-There were two mortgages over a property created one after 
another, both being simple. The first mortgagee filed a-suit-on the 
mortgage in his favour but without impleading the second mort- 
.gagée and-obtained a decree. ` In execution thereof the property 
swas purchased by a stranger who took possession from the mort- 
-gagor in execution, Later on the purchaser filed a suit for sale on . 
_thefirst mortgage of which he claimed to be the assignee implead- 
ing. the-second mortgagee asa party thereto. The second mort- 
gagee filed another suit for sale on his mortgage impleading the 
„first, mortgagee purchaser asa defendant. Both the suits were 
tried together. 

Held, the purchaser was entitled to ie principal and interest 
on the first mortgage according to the tenour of that mortgage but 
-he was bound to bring into account as against the principal and 
interest the entire profits of the property obtained by him since the 
date he took possession. 

LL.R. 41 Mad. 513 ` (except as to certain observations), 
A.LR. 1935 All. 692 and I.L.R. 49 Cal. 626, followed. 

68 M.L.J. 717, distinguished. e 

T. M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar for 
Appellants, 

č. S. Venkatachariar ad D. Ramaswami Aiyangar . ‘for Res- 
pondent. ` 


. SV.V. pe. tae 


Varadachariar and King, J. A. S. Nos. 60 and 61 of 1934. 
1st February, 1937. i 


Hindu Law—Drawing of money on his account from joint 
family property—Business run by it—Business, if a joint concern— 
‘Father—Alienation by—Not for necessity but beneficial to family 
—If valid. 

Where in pursuance of an arrangement permitting one or 
other.of the coparceners drawing particular sums of money from 
the joint family account treating it asa debit against himself, a 
coparcener draws a certain amount from the family and starts a 

_ business with it, then that business will thereafter be his ¢ own and 
no longer partake of a joint character, 

(1937) 1 M.L.J. 100, relied on. 


A father who is in possession of joint family JR may 
alienate a portion thereof not merely for necessity but as a prudent 
and beneficial measure in the ‘best interests of the family. A 
father is not on a footing similar to that of a trustee,or a widow 
or the guardian of a minor, though he is placed on a similar footing 
in some earlier cases. But recent cases are in favour of the view 
that the father’s power is not so circumscribed. 
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A.I.R. 1933 All, 568, A.LR. 1935 All. 299, A, S. No. 418 of 
1931. and A.I.R. 1927 Mad. 649, relied on. 

The analogy of a trustee or a widow or the manager of-a 
minor is not wholly apposite because none of them could claim to 
have owned the property in absolute right whereas the father in a 
joint Hindu family must he held to have owned the property 
absolutely before his sons were born. As under the Mitakshara 
law the coparcenery right of the sons will not prevail against the 
liability of the joint family to pay the father’s just debts, therefore 
the father’s disability in respect of alienation must likewise be 
limited only to the limit indicated in the texts themselves and not 
by any analogy derived from the law of trusts or of guardianship 
or even from the general law relating to joint tenants. 

S. Ramaswami Aiyar.and V. K. Srinivasa Aiyangar for 
Appellants. 

K. S. Sankara Aiyar and P.J. aie Rao for Respondents, 

S.V.V. —— 
Varadachariar and King, JJ. C. R. P, No, 1097 of 1935. 
° Sth February, 1937. 


Provincial Insolvency.Act (V of 1920), Ss. 28 (7) and 34 
(2)—Claim in time on date of Insolvency petition—Claim barred 
on date of adjudication—If claim provable~in insoluvency—“When 
he is adjudged an insolvent” S. 34 (2)—Meaning of. 

A debt which was subsisting and could have been enforced in 
a court of law on the date of the presentation of the insoivency 
petition but claim to which debt was barred by limitation before 
the date of the order of adjudication and therefore could ‘not be 
enforced in a Civil Court, is yet a debt which can be.proved in 
insolvency and admitted by the Official Receiver. In view of the 
provision in S, 28, cl. (7) as to relation back, the criterion date to 
determine as to “when he is adjudged an insolvent” within the 
meaning of S. 34 (2) is the date of the filing of the petition. 

LL.R. 14 Lah. 730; A.I.R. 1936 Bom. 130, followed. 

35 M.L.J. 296; I.L.R. 50 M. 300; I.L.R. 58 M. 1032, relied on. 

Were the matter res integra, their Lordships felt that the 
other view was more correct but as it is a question of practice, 
their Lordships accepted the current of decisions leaving it to the 
-legislature to alter it if necessary. 

T. Krishnaswami Iyengar and S. K. Narasimhachari ‘for 
Petitioner. 

N. Rajagopala Iyengar and S. Tyagarajan for Respondent. 

SV.V, —_—_— 
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Varadachariar and King, JJ. A.S. No, 219 of 1933. 
5th February, 1937. 


Hindu Law—Father—New business—Mortgage of family pro- 
perty for that business—Not binding—Loans raised first and sub- 
sequent mortgage or sale for the same—Subsequent sales in favour 
of original creditor—If binding on family—Bona fide alienation by 
father, but portion of consideration not proved to be for necessity 
—Effect of. 

Where a father started a new business and for that purpose 
executed mortgages or sales of his family properties, the mort- 
gages or sales will not bind the family. But if in connection with 
that business he had already borrowed and then executed a sale or 
mortgage of the family property for the discharge of the liabi- 
lities so incurred then that sale or mortgage will be valid by reason 
of the pious obligation of the son to pay the debt. For this purpose 
it would make no difference that the earlier mortgages were in 
favour of the subsequent vendee himself. (I.L.R. 15 All, 75.) 
The fact of the mortgage and the sale being in favour of the same 
person will be material in considering the point emphasised in 
LL.R. 46 All. 95, namely, whether the loan is really antecedent to 
the subsequent alienation. 


The result of authorities is that if a sale by a father or co- 
parcener was a bona fide transaction and in fact necessary, the 
circumstance that a smaller or greater portion of the sale proceeds 
has been applied for purposes not binding upon the joint family 
will not of itself invalidate the sale. I.L.R. 58 Mad. 350 cannot 
be read as laying down that where there has been a sale for a 
larger amount than was required to meet antecedent debts or other 
necessity the sale must be set aside. 

LL.R. 27 Cal. 865, followed. 

Y. Suryanarayana for Appellant. 

B, Jagannadha Doss for Respondent. 


S.V.V. —— 


The Chief Justice and C. R, P. No. 1192 of 1934. 
Venkataramana Rao, J. 
Sih February, 1937. 


Practice—Civil Rules of Practice—Rules inconsistent with 
Civil Procedure Code of 1908—If valid. 


As their Lordships felt that ILL.R. 37 Mad. 17 may require 
reconsideration and the question is one of public importance, the 
following question has been réferred to a Full Bench. 

“Arerules in the Civil Rules of practice made under the Code 


~ of 1882 but not re-enacted and published in accordance with the 
NRC 
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procedure prescribed in part 10 of the Civil Procedure Code of 
1908 and inconsistent with any of the rules of the first schedule of 
the latter valid and have they any legal effect”. 

C. S.. Swaminathan for Petitioner. 


V. C. Viraraghavachariar for Respondent. 
S.V.V. 


Varadachariar and Pandrang Row, JJ. A. S. No. 171 of 1934. 
11th February, 1937, 

Hindu Law—Widow—Succession of, to her co-widow—-Nature 
of estate taken—Reversioner—Nature of proof that he is the nearest 
reversioner—If necessary to prove that there are no nearer heirs. 

A co-widow who succeeds as heir to the stridhanam property 
of a co-widow would take only a limited interest. 


LL.R, 25 All. 476 and I.L.R. 49 Mad. 152, relied on. 


The rule that a person claiming as a reversioner should prove 
not merely that he is an heir but that he is the nearest heir does 
not mean that the plaintiff must exclude the possibility of there 
being nearer heirs in existence. It is only if on the evidence there 
is room for doubt as to the plaintiff being the nearest heir, the 
principle comes in that the Court must insist on strict proof that he 
is the nearest heir. The plaintiff is not expected to prove an 
absolute negative, in the sense of excluding the possibility of the 


existence of some unknown person who if he had existed might 
be a nearer heir. 


N. Gopala Menon and V. Ramaswami Mudaliar for Appellants. 


A. V. Viswanatha Sastri and C. Santhamurthi Naidu for 
Respondents. ` 


S.V.V. en 


Varadachariar and A. S. No. 264 of 1935. 
Pandrang Row, JJ. 
11th February, 1937. 


Transfer of Property Act, Ss. 54, 55, cl. (5) and cl. (6)—Con- 
tract to sell containing various other covenants—If one of sale— 
Consideration payment of decrees which were adjusted by that 
contract—If decree amounts prepaid purchase money—Default of 
purchaser to carry out other terms—If disentitles him from 
claiming the lien under S, 55,-cl. (6). 


The plaintiff obtained a mortgage decree against V and-another 
mortgage decree (O. S. No. 25) against V’s brother R. He 
_ brought the properties to sale in O. S. No. 25 and realised all but 
Rs. 1,750 due to him under that decree and for the balance got a 
personal decree against R and he himself purchased some pro- 
perties in execution of that decree. In execution of O.S. No. 24 he 
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brought the mortgaged properties to sale. One M purchased them 
in execution in October, 1926 and deposited 25 per cent. of pur- 
chase money into Court. In November, V atid M executed an agree- 
ment to plaintiff which provided (1) that V and M should convey 
certain properties to the plaintiff in satisfaction of his claims under 
the two decrees; (2) that the plaintiff is to sell certain lands to V 
on payment of Rs. 952 odd; (3) that in consideration of V having 
brought about the settlement the plaintiff should give up certain 
properties in favour of V or pay him Rs. 1,000 on registration, 
etc. In pursuance of this Vand R applied for entering up of 
satisfaction of the decrees in O. S. Nos, 24 and 25 and M for with- 
drawing the 25 per cent. purchase money deposited by him and the 
High Court in 1932 ordered that the parties’ rights should be 
worked out on foot of that agreement and ordered the petitions. 
Thereupon in 1933 the plaintiff filed this suit claiming two reliefs 
in the alternative for specific performance of the contract of sale 
in cl. (1) supra, or for recovery of the decree amounts due as 
pre-paid purchase money. It was held by the lower Court that the 
claim for specific performance was barred as it was more than 
three years from the date fixed for performance of the contract, i.e., 
November, 1926, that the portion of the consideration representing 
what was due to the plaintiff by R in O. S. No. 25 could not be 
allowed in this suit and decreed the sum due under the decree in 
O. S. No, 24 by V, giving a charge for the same on the suit pro- 
perties. On appeal by V’s representatives, 

Held, that the first part of the transaction evidenced by the 
agreement is one of sale and the mere fact that there are other pro- 
visions giving V certain rights against the plaintiff as consideration 
for bringing about the settlement or having included in the settle- 
ment his brother R’s debt as well does not detract from the true 
character of.the transaction in the first clause. The mere fact that 
in the contract there are various covenants will not change the 
character of the transaction if in substance it was one of sale. 

I.L.R. 59 Mad. 910, applied. 


The terms of the agreement clearly make the decree amount 
the consideration for the sale and hence they are ‘price’ within the 
meaning of S, 54 of the Transfer of Property Act being amounts 
already due to plaintiff fromthe parties to the agreement. The 
result is that the decree amount changes its legal character asa 
result of the agreement and becomes purchase money in the hands 


of the vendors. The case is therefore one of pre-paid purchase 
money. 


I.L.R. 11 All. 47, relied on. 


Assuming that the plaintiff has not fulfilled the other terms in 
the agreement that will not exclude the application of S. 55, cl. (6) 
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of the Transfer of Property Act as the lien given by that section 
can only be excluded by a contract to the contrary. 

LL.R. 31 Cal. 57, followed. 

P.V. Rajamannar and K. Subba Rao for Appellants. 

P. Satyanarayana Rao for Respondents. 





S.V.V. 
The Chief Justice and C. R. P. No. 1295 of 1935 and 
Venkataramana Rao, J. C. R. P. No. 1167 of 1936. 


ith February, 1937, 

Provincial Insolvency Act (1920), Ss, 28 (2) and 29—-Othidar 
in a prior suit losing possession of properties mortgaged—Insolvency 
of othidar and othi right sold to. respondent—Respondent filing a 
suit against the petitioner, the executant of the othi in favour of 
othidar—Insolvency of petitioner—Plea of defence that suit was 
bad as leave of Court was not obtained—When leave necessary 
—Application of S. 29. 

The petitioner executed an othi deed on 11th March, 1924. In 
execution of a decree on a prior mortgage the othidar lost posses- 
sion of the properties. The othidar thereafter became insolvent 
andthe othi rights were sold to the respondent who filed a suit 
against the petitioner. Prior to the suit the petitioner was 
adjudicated insolvent and no leave of the Insolvency Court was 
obtained before the suit was filed. The petitioner pleaded in 
defence that the suit was bad without such leave under S. 28 (2) 
of the Provincial Insolvency Act. The lower Court however 
decreed the suit holding that S. 29 of the Provincial Insolvency 
Act enabled it to permit the continuance of the suit. 

Held, that if subsequent to adjudication a suit was laid against 
the insolvent for a provable debt, then leave of the Insolvency 
Court was a condition precedent under S. 28 (2) of the Provincial 
Insolvency Act. S. 29 applied only to cases; where pending pro- 
ceedings against a person, he was adjudicated insolvent. 

LL.R. 51 Mad. 833, LL.R. 40 Bom. 235, 34 Bom.L.R. 649, 
L.L.R. 8 Lah, 593, I.L.R. 2 Rang. 643, applied. i 

A.L.R. 1929 Mad. 480, Observations of Odger’s J. in ILL.R. 
51 Mad. 833, treated as obiter. 

LLR. 41 Bom. 812, dissented from. 

31 Bom. L.R. 981, LL.R. 57 Bom. 623, 58 L. T. 85, not 
‘followed. 

2 Hals. 90, Williams on xs Bankruptcy, 14th Edn., p. 70, 36 Ch: 
D, 138 at 143, (1896) 1 Ch. 939 at 946, referred to. 

S. 28 (2) applied even to cases-where the suit is filed in 
ignorance of the insolvency proceedings. 

56 M.L.J. 493, dissented from. 

T. R. Srinivasan and R. Visvanathan for Petitioner. 

S. K. Ahmed Meeran for Respondent, 

K.C. —— 
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The Chief Justice, C. R, P. No, 1652 of 1935. 
15th February, 1937, 

Limitation Act (IX of 1908), S. 21 (3) (b)—Eldest of three 
brothers executing a promissory note—Subsequent partition among 
the brothers—Part payments towards interest by executant of the 
note after partition—Whether part payments made after partition 
would save limitation regarding the divided brothers. 

Where a promissory note dated 16th July, 1928, was executed 
by the eldest member of a family consisting of three brothers and 
a suit on it was filed on 22nd October, 1934, but in order to save 
limitation two part payments towards interest of 10th September, 
1930 and 25th December, 1931, were relied on though they were 
made after partition among the brothers, on the question whether 
the part payments by the executant of the note in the circumstances 
would save bar of limitation in regard to the other two divided 
brothers, 

Held, that dealing with the case on the assumption that the 
eldest brother executed the note as a family manager on behalf of 
the family and for purposes binding on all the members, the pay- 
ments towards interest after partition were not made by the 
manager for the time being as required by S. 21 (3) (b) of the 
Limitation Act and therefore did not save limitation with regard to 
the divided brothers. 

Judgment of Curgenven, J., in C.R.P. No. 623 of 1933, follow- 
ed. 

LL.R. 56 Mad, 833, distinguished. 

S.21 (3) is an amendment inserted by Act I of 1927 and 
the effect of sub-clause (b) of that sub-section is that after parti- 
tion there is no undivided family and therefore no managing mem- 
ber to it, and unless there is authority to acknowledge debt or 
make part payment, other members will not be bound by the 
acknowledgment or part payment by one member alone. 

C. K. Visvanatha Aiyar for Petitioner. à 

MW. Ranganatha Sastri amicus curiæ, 

K.C. 


Venkatasubba Rao and Cornish, JJ. A. S. No. 71 of 1935. 
16th February, 1937. 

Minor—Decree passed against—Guardian ad litem not pro- 
secuting a defence raised—Suit by minor to set aside the decree— 
Fact of non-prosecution of defence raised, if itself sufficient to 
constitute negligence, when no point in the defence raised, 

A mortgage decree was obtained against a father and his 
undivided minor sons who were represented by their mother. 
Having put forth a defence, the mother failed to prosecute the 

N,R,C. 
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defence and allowed the suit to proceed ex parte.. Ina suit filed 
by the minor for a declaration that the decree passed against him 
is not, valid and binding on him on the grounds of collusion and 
tice ipence on:the part of the guardian, 

` Held, that itis the duty of the plaintiff to prove the sollusion 
and tiegligence set up by him and that the burden is not discharged 
by merely alleging that the guardian ad litem ‘having put forth a 
defence did not appear to substantiate it. There is no difference 
between a guardian failing: to raise a defence and abandoning a 
defence which has been raised. The plaintiff must show that he 
had an available defence which if substantiated in the previous 
suit would have led to a different result. It is clear from the facts 
that the debt for the discharge of which the mortgage was effected 
had become antecedent in fact as well as in time. So the mother 
raised a defence which ought never to have been put forward and 
the abandoning of such a defence will not amount to gross 
negligence on the part of the guardian. . 

14 M.I.A. 393 and 6 C.L.J. 448, followed. 

' LL.R. 45 Mad. 425, referred to. 
` B.Somayya and M.» Krishna Rao for Appellants. 
P.S omasundaram for Respondent. 


SVV. 


Varadachariar and Pandrang Row, JJ, A. S. No. 426 of 1935. 
17th February, 1937. 

Morigage—Mortgage over 75 items—Later.mortgage over the 
75 plus 4 other items—Part of consideration paid to discharge a 
still. earlier mortgage—Suit by second mortgagee—Denial of third 
` mortgagee’s claim to priority—Costs of suit—If second mortgagee 
can have his full costs first—O. 34, r. 14, Civil Procedune Code— 
Appendix D, Form 10—Sale proceeds of items 76-79—Solely belongs 
to third morigagee—Not to be set off against the amount entitled 
to priority. 





The rule that when one person sues for the benefit of himself 
and other persons, some of whom may ‘be defendants, the costs 
incurred by the plaintiff must first be provided for out of the sums 
realised iù execution and the balance alone distributed among the 
several claimants does not apply to a case where a puisne mort- 
gagee sites on his mortgage impleading ..a ‘later: mortgagee but 
denying’ the claim to Ptiotity Blade the Tater eee tO: the 
mortgage, Which clair was upheld. The ‘manner: im. ‘welch the 
plaintiff is entitled to.claim ‘satisfaction as regards. his,costs, can 
only, be regulated: by-O.34, r,13 and Form. No. 10, of Appendix :D 
of the Civil -Procedure'Code, that is, he can pay himself the costs 
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only out of such portion of the sale proceeds as remains after 
satisfying the claim of the puisne mortgagee to the extent of the 
priority allowed to him. 

Where the second mortgage for Rs. 5,500 was over 75 items 
and the third for Rs. 10,000 over those 75 plus 4 other items, anda 
priority was given to the third to the extent of about Rs. 6,500 
which went to discharge a first mortgage, the third mortgagee is 
entitled wholly to the sale proceeds of the additional 4 items com- 
prised in his mortgage and it cannot be directed to go in reduction 
of the Rs. 6,500 for which he is entitled to priority. The plaintiff 
(second ‘mortgagee) is not entitled to claim any right by way. of 
marshalling as regards the sale of those items. . 

B. Sitarama Rao and Parakat Govinda Menon for Appellant. 

K. P. Ramakrishna Aiyar for Respondent. ; 


S.V.V. 


y aradachariar. and Pandrang Row, TA Appeal No. 174 of 1927 : 
18th F ebruary, 1937. 

Limitation—Suit for . partition—Prior suit TEP ee 
Decree on—Plaintiff’s father party to prior suit—Later. suit:-to 
which plaintiff party—Decision that award was inoperative—Res 
judicata—If plaintiff should seek to set aside. award. ` oe 


-In a suit for partition of joint family property it was pleaded 
in' defence that the suit was barred by limitation so far as -it 
claimed a general partition. because the rights of the various 
branches of the family had been settled by a previous award. to 
which the plaintiff’s father was a party and which had been made 
a rule of Court and the plaintiff who was bound by the decree'to 
which his father was a party had not filed a suit to set aside that 
decree within three years after he attained majority. It, was 
however found that in a prior suit for partition by another 
member of the family in which all the members of the family 
including the present plaintiff were parties, the Court had decided 
that the award was inoperative and that this decision was res 
judicata between the parties. : 

Held, that in the circumstances it was unnecessary for the 
present plaintiff to take independent steps to have the award or 
the decree based thereon set aside and that his omission to do so 
in, time was not a bar to his obtaining relief by way, of. Partition 
ignoring the award and the decrée based ‘théreon’ |, 





aa R. M uthuswami Aiyar. for Appellant. 7 ya 
"K, Rajah Aiyar, R. Ramasubba aver and. R. Sindarlingon 
ij OPON RERE, a | D NE A ON sagt yr 
S.V.V. i = Pa Ces 


Horwill, J. i C. M. S. A, No. 132 of 1934 
26th February, 1937. and C, R, P. No. 306 of 1933, 

Civil Procedure Code (V of 1908), S.47 and O. 21, 7. 93— 
Order under—Appealability—A pplication for refund—Article of 
limitation applicable—Starting point, l 

An auction sale was set aside on an application under ‘O. 21, 
r. 90 at the instance of the judgment-debtor, on 17th December, 
1923. Appeals, Second Appeals and Letters Patent Appeals were 
preferred by the decree-holder as well as the auction-purchaser, 
and the High Court finally confirmed the order setting aside the 
sale on 13th September, 1929. An application for refund under 
O. 21, r. 93 was filed by the auction-purchaser on 29th August, 
1932, within three years from the date of the disposal of the Letters 
Patent Appeals by the High Court. The trial Court directed 
refund, holding that Art. 181 applied and that limitation ran from 
the date of the High Court decree. On appeal, the Subordinate 
Judge held that an appeal to him was competent under S. 47, Civil 
Procedure Code, and that under Art. 181 the application was 
barred as the starting point was the date of the first Court’s order 
setting aside the sale. 

Held, (1) an order under O. 21, r. 93, Civil Procedure Code, 
fell within the purview of S. 47 and is a matter arising between 
the parties or their representatives and relates to the execution, 
discharge or satisfaction of the decree and hence an appeal! to the 
Subordinate Judge’s Court was competent and a second appeal to 
the High Court lay. 

3 L.W. 105; ILL.R. 9 Mad. 437 and neg 12 All, 397, not 
followed. 

43 M.L.J. 253 and LL.R. 45 All. 369, relied on. 

(2) An application for refund under O, 21, r. 93is not an 
application for execution and Art. 182 is therefore inapplicable. 
“© LLR. 40 Mad. 780; 1931 M.W.N. 1006; LL.R. 6 Pat. 24 
(P.C:) and LL.R. 44 Mad. 714, distinguished. 

(3) The proper article of the Limitation Act applicable is 
Art. 181 and time runs from the date of the order setting aside 
thé sate. 

| LL.R. 11 All. 372, not followed, 

‘": TLR, 7 Pat. 794, distinguished. 
H LLR. 46 Cal. 670 (P.C.); LL.R. 57 All, 26 (F.B.); ALR. 
1933 Cal. 422; I.L.R. 28 Cal. 113 and 16 L.W. 285, relied. on, 

S. Venkataraman for K.V. iin i ANNE and G. Gopala- 
swami for Appellant. 

K. S. Sankara Aiyar for Respondent. 

S.V.V. —-— 
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Varadachariar and Pandrang Row, JJ. Appeal Nos, 160 of 1931, 
19th February, 1937. 100 and 101 of 1934, 40 of 
1935 and S. A. No. 544 of 1933. 


Limitation Act (IX of 1908)—Kavimeras—Payable out of 
the beriz of the villages—Transfer of villages—If right to Meras 
personal. to Zemindar or runs with the land—Ari. 131 if 
ap plicable—Periodically recurring right. 


Basing on a grant to the plaintiff’s ancestor more than 200 years 
ago by the then Rajah of Karvetnagar, the plaintiff claimed 
that he has a right to kavimera or poet’s perquisites which is 
deducted from the beriz of the villages and is payable out of the 
melvaram or rent due to the landlord and claimed a charge on the 
estate on the ground that it is carved out of the Zemindari. The 
accounts show that the practice has been for the village officers, in 
preparing the village accounts, to make a deduction in respect of 
this kavimera before ascertaining the amounts which they are to 
remit to the Zemindar as his net income from the village and 
likewise when mortgaging usufructuarily the estate, the mortgagee 
was directed to appropriate only the income remaining after 
deducting this mera, This right was asserted and established in 
various litigations. It was found that it was in recognition of a 
hereditary right under a pre-existing but subsequently lost grant 
that this mera was being paid to plaintiff’s predecessors-in-title 
and afterwards to plaintiff. It was contended that the payments 
were voluntary and not enforceable in law, that they could at best 
be regarded only as enuring so long as the poet’s services were 
rendered and as they were not now rendered, they cannot be 
claimed hereafter, that it was only a personal liability and did not 
bind the transferees from the Zemindar, and in any event it cannot 
be claimed for more than 3 years before suit. 


Held, the liability is one virtute tenurae and one cast on the 
person in possession of the melvaram interest to make this dis- 
bursement before he can appropriate for his own use the rest of 
the melvaram income and as long as any person is in possession of 
the village out of whose income the mera is payable, he is subject 
to the liability and the liability is not one arising out of his having 
wrongly made a collection of what he was not entitled to collect 
but one arising from the fact that out of the collections which as a 
Zemindar he is entitled to make he is bound to make the disburse- 
ments and appropriate only the balance. Only in that sense it is a 
personal liability. It is not one resting on covenants but in the 
nature. of a charge because the payment is one which has to be 
made out of the profits of immovable property. 


27 M.L.J. 614 and ILL.R. 42 Mad, 581, referred. 
NLRC, - 
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Article’ applicable i is Art.” 131 as it is'a periodically recurring 
right. ` 
I.L.R. 38 Mad. 916, followed. 
1936 M.W.N. 742 and LL.R, 58 Mad. 306, referred to. 
. 39 M.L.J. 492 and 57 M.L.J. 160, distinguished. 
Quaere if it is also covered by Art. 132 left open. 


V. V. Srinivasa Aiyangar, T. K. Si EO T 
B.C. Seshachala Aiyar and R. Venkatasubba Rao for EA ppeNaat: 


B. Somayya for Segpondeni 

SMN l eea 
Varadtchiviae and Pandrang Row, JJ. A. S. No. 193 of 1934, 
: 1st March, 1937. . 


Hindu Law—Sale by father to pay off antecedent di 
Invalid only if the antecedent debt were immoral and vendee was 
aware of that blemish—Prior suit against father and sons—Sons 
exonerated—No reasons given—Decree against father—Mortgage 
by father to pay off that decree debt—Suit on—Effect of exonera- 
tion—If sons can claim they are not nave exoneration Tes 
judicata. ~ 


When a father conveys ETN property to raise money for 
payment of an antecedent debt, the sons can get their share 
released from such conveyance only on proof that the antecedent 
debt was immoral and also that the purchaser was aware that it 
was so. (LL.R. 5C. 148.) Even 15 M.L.T. 372 while making a 
distinction between a mortgage and a sale holds that, even in the 
case of a mortgage, if the mortgagee made reasonable enquiries ` 
and acted bona fide, the validity of the mortgage would not be 
affected by the impropriety of the original loan. 

In a prior suit O.S. No. 30 of 1921 against the father, the 
sons'were first impleaded as defendants but later the pleader for 
the plaintiff stated that he gave up the sons without giving any 
reasons, The result was that the soris were treated as having béen 
given up by the plaintiff and a decree was passed’ only against the 
father. Later a mortgage was executed by the fas pan of the 
consideration being the decree debt, 


Held, no res judicata as S, 11 can only be invoked in respect of 
any order made by the Court. The fact that the plaintiff who, in 
the first instance, asked for a decree against the joint family pro- 
perty so far as the interests of the minor sons therein ate concern- 
ed subsequently withdrew his claim against them can only bring 
the case under O. 23,r. 1, Civil Procedure Code. The result of- 
such a withdrawal is not to bring in the operation of S, 11 but only’ 
to entail the statutory penalty enacted in O. 23, r: 1. It cannot be 
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said that what happened in O. S. No. 30 of 1921 amounted tọ an 
adjudication, express or implied, that the sons are ‘not liable in 
respect of the claim. i in that suit. 

ALY. Narayanaswami Aiyar for Appellant. 

S. Ramaswami Aiyar. for.Respondent, 


S.V.V. << 


Varadachariar and Pandrang Row, JJ. A. S. No. 286 of 1929. 
1st March, 1937. L oa < 

‘Hindu. Law—Widow—Surrender by—Reversioner conveying 
portion of property not to widow but to a nominee of the widow— 
Conveyance being consideration for. surrender—Surrender invalid, 

A transaction will equally be a device to’ divide the estate 
and ‘opposed to law whether the lady who makes the surrender 
directly takes back a portion of the property or a reversionér as 
consideration for the surrender conveys a portion of the propeity 
to a nominee or nominees of the lady surrendering. © 

LLR. 48 Cal. 108, followed. . 

> T. M. Ramaswami Aiyar, K. R: Rama Aiyar and 2: mA Rama 
Aiyangat for Appellants. 

R. Krishnaswami and M. R. Rajagopala diyar for z Respon- 
dents. - 

SVV - ait 


King, J. °C. R. P. No. 562 of 1935. 
2nd March, 1937. 

Negotiable. Instruments Act—Evidence Act, S: 91—Partition 
between uncles and nephew—Partition deed unregistered—Provi- 
sion in deed for payment of a sum to equalise the shares—Pronote 
for the same—Suit on—Circumstances attending -pronote, if can be 
proved—Transfer of Property Act, S.53-A—Not- applicable, - 

In 1930 there was a partition of family properties ‘consisting 
of movable and immovable property between the minor defendant 
in the suit and his two paternal uncles, It was evidenced by a 
deed which was not registered. It was provided in the partition- 
deed that to equalise the shares, the minor defendant should pay 
Rs. 700 to one of his uncles and on the same day a pronote was 
executed by the minor’s mother as guardian in favour of the uncle. 
In the suit on the note by the transferee of the note evidence was 
given of the circumstances under which the note came to be 
executed to show that the note was binding on the minors, 

Held, that the liability under the note was aterm of the 
partition, that by reason of S.91 of the Evidence Act no parol 
evidence was admissible to prove it asthe partition deed was 
, unregistered, that the arrangement as to movables was insepara- 
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ble from that as to immovable property and hence the whole 
deed was inadmissible and there was no scope- for the application 
of the doctrine of part-performance under S. 53-A of the 
Transfer of Property Act-and the suit was liable to be dismissed, 

LL.R. 55 Mad. 72; ALR, 1934 Rang. 303, followed. 

V. Viyyanna for Petitioner. 

V. Suryanarayana for Respondent. 

S.V.V. a, 

The Chief Justice. ` ~ CR . P. No, 225 of 1936. 

3rd March, 1937. 

-` Hindu Law—Father—Renewal of a- pronóte after jarnia 
with- sons—If binding on sons. 

A suit was brought on a pronote dated 7th September, 1932, 
executed by first defendant, father of defendants 3 to 5 in-plain- 
tiff’s favour in renewal of a pronote dated 30th October, 1929, ` 
executed by the first defendant which was again in renewal of a 
prior note dated 8th December, 1927. There was a partition 
between first defendant and defendants 3 to 5. on 10th April, 1932, 
. The lower Court gave a decree to plaintiff treating the suit as one 
on ‘the original ‘cause of ‘action though the note dated’ 7th 
September, 1932, was a renewal by father alone after partition. | 

Held, applying I.L.R. 56 Mad. 833, that renewal was a fresh | 
- obligation which the father had no power to incur after partition j 
so as to bind the sons, that the suit could not be tredted'as one.on 
the debt and even if it could be so treated, it was barred as against 
the sons and accordingly the suit was dismissed as against the 
sons. s 

-K.S 'uryanar ayana for Petitioners. 

V,Satyanarayana for P ACEDORGNN 

ee Be o_o: 
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The Chief Justice, C. R. P. No. 64 of 1936. 
24th February, 1937, ` 


The Madras Village Courts Act (I of 1889), S. 73—Suit in 
Village Court—Defendant ex parte—Plea of limitation—Point 
not argued— Ex parte decree by village Court—Petition under 
S. 73—If District Munsiff can set aside the decree on the ground 
of limitation. 

` A Suit was filed in a village Court. The defendant chose to 
remain ex parte and no argument was urged before the village 
Court that the suit was barred by limitation. As a result, an ex 
parte decree was passed. In a revision under S. 73 of the Village 
Courts Act filed by the defendant, the District Munsiff set aside 
the decree of the village Court holding that the suit was barred by 
limitation. ` 


Held, that the District Munsiff had no jurisdiction to so set 
aside the decree. The District Munsiff is then sitting as a Court 
of revision under S. 73 and not as a Court of appeal. And unless 
it can come under one or other grounds mentiohed in S. 73, the 
District Munsiff has no jurisdiction to interfere with the decree of 
village Court. , A wrong decision on a point of limitation on. no 
decision at afl on the question of limitation when that question 
was not argued ‘before the village Court, by the complaining- 
party cannot be regarded as making the decree “clearly unjust ” 
within the meaning of S. 73. 

. K.P. Ramakrishna Aiyar for Petitioner. 
A. Gopalacharlu for P. S. Narayana Aiyar for Respondent. 


S.V.V. ` 


The Chief Justice. C. R. P. No. 315 of 1936. 

5th March, 1937. i 

Madras Village Courts Act (I of 1889), Ss. 13 and 14—Suit 
for recovery of money onthe last day of limitation—Lack of 
jurisdiction of Panchayat Court—Re-presentation to the proper 
Court—Time taken whether could be excluded in the calculation 
of limitation—Circumstances when such time could be excluded. 





The plaintiff filed'a suit for the recovery of Rs. 136 and odd 
on the last day of limitation in the Panchayat Court. The defen- 
dant did not submit to the jurisdiction of that Court at the trial 
which commenced on 24th December, 1934 and after some more 
adjournments the plaint was ultimately returned for re-presenta- 
tion to the proper Court on 23rd February, 1935, The plaint was 
re-presented in the Sub-Court on the same day and the plaintiff 
claimed the exclusion from limitation of the period during which 
the suit was pending in the Panchayat Court. 

N.R.C. : 
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Held, that S. 14 of the Village Courts’ Act leaves no alternative — 
and admits of no doubt or ambiguity and that without the written 
consent of both the parties, the Village Court has no jurisdiction 
whatever to hear and determine a suit of the-value of more than 
Rs. 50 so that, directly that the defendant refused to give his con- 
sent tosubmit to the jurisdiction of the village Court, the suit 
would have to be re-presented in the other Court. If instead of 
presenting the plaint immediately in the Sub-Court he waited till 
the return order was made and allowed the suit to be adjourned, 
there is no good faith on the part of the plaintiff and the said 
period cannot be excluded under S. 14 of the Limitation Act. 

K. Kameswara Rao for Petitioner. 

M.S. Ramachandra Rao for Respondent 

K.C. i — 

[F. B.]. 
The Chief Justice, Venkataramana Rao C. R.P. No, 113 of 1935, 
and Lakshmana Rao, JJ. 
15th March, 1937, 

Civil Procedure Code (V of 1908), O. 33, r. 1 Expl.—Suit in 
forma pauperis by the Official Receiver—Whether his possession 
of sufficient means in his personal capacity could prevent his suing 
as a pauper, 

On the question whether an Official Receiver, in whom the 
estate of an insolvent vested by virtue of an order of adjudication, 
can institute a suit as a pauper for recovery of the said estate, 

Held, that the Official) Receiver can be allowed to sue as a 
pauper, provided he fulfils the conditions laid down in the explana- 
tion to O.33, r. 1 of the Civil Procedure Code in respect of the 
estate on whose behalf he is suing. The fact that in his personal 
capacity he is possessed of sufficient means or he has other estates 
in his hands is immaterial. - 

Case-law reviewed. 

A.LR. 1930 Rang. 259, dissented from, 

The word ‘person’ in O. 33, r. 1, explained, 

K. S. Venkatarama Aiyar for ‘Petitioner. 

: ` K. V. Krishnaswami Aiyar, C. A. Seshagiri Sastri, R. Kesava 
Aiyangar and T. D. Srinivasachariar for Respondents. ~ 
K.C. —— 
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[F. B.] 
Venkatasubba Rao, Cornish and C. M. A. No. 433 of 1936. 

Venkataramana Rao, JJ, 

3rd March, 1937. 

Hindu Law—Suit against father for recovery of properties— 
Father not expressly sued as father—Finding that he was sued as 
representing the family—Joint family properties—Decree against 
father for mesne profits—Partition after decree by trial Court and 
pending appeal—Death of father after decree—Son, if can be added 
as legal representative and execution taken against the properties 
fallen to the son—Ss.50 and 53 of the Civil Procedure Code— 
Effect of. 

A suit was filed in 1919 for recovery of possession of certain 
immovable properties and for mesne profits against the fifth 
defendant (the father) and defendants 6 and 7 sons by his first 
wife. The fifth defendant had then another son, an infant, by the 
second wife. He was not impleaded. The father was not sued 
expressly as father or manager but the Court found that the suit 
related to joint family properties, and that he was sued as repre- 
senting the family and that it was in that capacity he defended the 
action, The sixth and seventh defendants were found to have been 
divided from the father in 1912 itself and therefore they were 
exonerated from the suit. The first Court passed its decree on 
21st December, 1925. An appeal was filed against it to the High 
Court which passed a decree for possession against the father in 
May, 1933, In between and pending the appeal there was a parti- 
tion between the second wife’s son and the father on Ist February, 
1931, which was found tu be genuine and at that partition the suit 
properties were allotted to the share of the father. The plaintiff 
obtained possession of the lands in October, 1933. A further judg- 
ment for mesne profits was passed on 3rd April, 1935, against the 
father. The father died in June that year. In February, 1936, 
the plaintiff filed an execution application praying that the son by 
the 2nd wife may be added as the father’s legal representative and 
that execution may be permitted against the coparcenary pro- 
perties in the hands of the son. The son relied on the partition 
and contended that therefore the creditor cannot proceed against 
him in execution. 

Held, that the coparcenary properties in the hands of the 
sons could be proceeded against. 

Per Venkalasubba Rao and Venkataramana Rao, JJ—On the 
ground that as the suit related to joint family property and the 
father, accredited head of the family, must be presumed to have 
been sued, and on the facts was found to have been sued, as repre- 
senting the family and he defended the action in that capacity, the 

N.R.C. 
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son, though not eo nomine on the record, should be treated as 
though he himself were substantially a party to the suit; and from 
that it follows that the decree can be executed not only against the 
parties whose names appear on the decree but also against those 
who must be deemed to be constructive parties. In this view it is 
immaterial whether the family continues to remain joint or become 
divided. The son could not at his will put an end to the representa- 
tion which had gone on here for nearly 12 years, producing by 
that act the strange legal result of his not being bound by the 
- decree to be passed thereafter. 

‘LR. 14 L.A. 187; L.R. 41 LA. 215; L.R. 54 I.A, 122; L.R. 38 
I.A. 45; A.LR. 1935 Lah. 1 and L.R. 6 I.A. 233, relied on. 


I.L.R. 6 Mad. 208 and ILL.R. 10 Mad. 316 must be deemed to 
be now obsolete. 

The question whether a decree passed against a father in 
respect of a pre-partition personal debt of his, though prior to the 
partition, cannot be executed subsequent to the partition against 
the coparcenary property in the hands of the son and the question 
whether S, 53, Civil Procedure Code, is inapplicable where before 
the father’s death the son had become divided left open. 


Per Cornish, J—Also on the ground that S. 53, Civil Pro- 
cedure Code, applies to the case and whether regarded as a joint 
family debt or personal debt. S. 53 covers a case where there is a 
decree against the father in respect of a pre-partition debt binding 
on the share of property allotted to the son in the partition. In 
such circumstances for the purposes of S. 50, Civil Procedure 
Code, the son is to be deerned to be the legal representative of his 
deceased father in respect of the share taken by the son in the 
partition. 

N. Sivaramakrishna Aiyar for Appellant, 

P. Satyanarayana Rao for Respondent. 

S. V. V. 
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‘Horwill, $ S C. M. S. A: No. 8 of 1935. 
Sih March, 1937. i 


Hindu Law—Partition prior to suit—Subsequent suit against 
father alone for a pre-partition debt—Death of father pending suit 
—Son added as legal representative—Decree against assets of 
father in the hands of son—Decree-holder if can proceed in 
execution against son’s share. 


A suit was brought against a Hindu father alone on a money 
claim. Pending that suit the father died and his son was brought 
on record as legal representative and not in his individual capacity. 
The decree was passed against the assets of the father in the hands 
of the son. There was a partition prior to the suit between the 
father and the son. In execution of the decree the decree-holder 
applied for the attachment of properties which fell to the share of 
the son at the partition. 


Held, execution could not proceed against such of the pro- 
perties as fell to. the share of the son at the partition. When a 
suit is brought against the father as manager of the family the 
decree, although it purports.to be against the father, is in reality 
against the family, and in execution the son’s share can also be 
proceeded against as the son is virtually a party to the suit though 
not eo nomine a party. But when the suit is instituted against the 
father alone after a partition between the father and his son the 
father can no longer represent the son and therefore the suit is not 
in a representative capacity. Therefore after partition property 
of the son is distinct from that of his father and cannot be pro- 
ceeded against in execution for the father’s debt without a finding 
that it is a debt for which the son is liable. Further the father’s 
power of disposal over the son’s share ceases on partition. i 

LLR. 22 Mad, 519, reférred to; LL.R. 51 Mad. 361 and 417 
and A.I.R.:1934 Mad. 662,. followed; C. M. A. No. 433 of 1936: 
(1937) 1 M.L.J. (N.R.C.) p. 31, refered to and A.I.R. 1929 Mad. 
878, distinguished. : , 

Case-law discussed. 

© Scope of S. 53, Civil Procedure Code, discussed. 
~K. Srinivasa Rao and Jayaram for Appellant. 
A, Gopalacharlu for Respondent. 
eves ’ a 
Varadachariar and Pandrang Row, JJ. A. S. No. 182 of 1935. 
17th March, 1937, 

Principal and Agent—Power of attorney—Ageni having no 
express power to borrow—Borrowing by—No necessity to borrow 
Principal benefited by the loan—-Liable to the extent of the 

NLRC; 
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benefit—Contract Act, Ss. 69,70, 187 and 188—Principal jointly 
liable with agent. i 


_ One M was the owner of estate H and he bequeathed it to first 
defendant (his son) and certain others subject to a life interest in 
favour of third defendant. First defendant was’ one of the 
executors under his father’s will and he alone took out 
probate. He appointed second defendant his agent for the manage- 
ment of the estate in 1927, Between 1927 and 1929, the second 
defendant drew monies from the plaintiff from time to time. 
According to the plaintiff they were for the management of the 
estate. Re-payments used to be made by cash or cheque or by 
supply of tea grown on the estate. In October, 1929, the balance 
was found to be Rs. 15,000 and it was agreed with the second 
defendant that this amount should be treated as an advance for the 
supply of tea from the estate for a period of 3 years. The first 
defendant was sought to be made liable on two grounds:—(1) 
that the second defendant acted within the limits of his authority, 
and (2) that the first defendant and his estate have benefited by 
the moneys paid by the plaintiff from time to time. It was found 
that the second defendant had no express authority to borrow and 
that there was no necessity for borrowing. The principal was away 
from the country. 


Held, that where the agents’ authority is defined in writing, 
S. 187 of the Contract Act cannot be relied on, for it is well settled 
that when an act purporting to be done under a power of attorney 
is challenged as being in excess of the authority.conferred by. the 
power, it is necessary to show that on a fair construction of the 
whole instrument, the authority in question is to be. found within 
the four corners of the instrument, either in express terms or by 
necessary implication, The limits of the ‘necessary implication? 
are indicated by S. 188 of the Contract Act. If necessity for the 
loan be made out, then the principal becomes bound by the terms 
of S, 188 of the Contract Act. But here no necessity has been 
made out. The creditor is therefore entitled only on the theory 
of ‘unjust enrichment’ to recover from the principal moneys 
which have been applied ‘for the benefit of his estate by the 
wrongful or unauthorised act of the agent and such right cannot 
be affected by the fact, even if it be a fact, that the agent had 
misappropriated moneys belonging to the principal unless it was 
proved that the creditor was aware of and was a party to'the 
agent’s misconduct. ; ni 


(1894) 2 Q.B. 40, followed and (1906) 1 K.B. 103, explained. 


(1915) M.W.N. 761; 1 C.L.J. 199; 6 CLJ. 639 and A.LR. 
1936 Bom. 66.have applied this equitable rule in this-country. If | 
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necessary the creditors’ claim in a case of this kind may be rested 
on S. 69 or S. 70 of the Contract Act. 

Where as here the principal is sought’ to be held liable on eguita- 
ble grounds along with the agent in the same action, the principal 
can be made jointly. liable with the agent, though a decree has been 
passed against the agent. 

(1926) A.C. 761 and 4 A.C, 504, distinguished as cases where 
the principal is subsequently sued on the contract. 

I.L.R. 49 Mad. 900, doubted. 

_S. Srinivasa Aiyangar and K. Rajah Avior for Appellant. 


S. Panchapagesa Sastri and K. R. Krishnaswami for 
Respondent. 


S.V.V. —— l 
` Varadachariar, Js © `. -> C. R. P. No. 1710 of 1934, 
© {9th March, 1937. 7 ea i 


Civil Procedure Code, O. 9, r. 13—Petition to set aside an 
` order of the Hindu Religious Endowments Board—Petition dis- 

missed. ex patte—Ap plication’ to - set aside ex parte order—If 
maintainable, i 


"Where i in a petition filed to set, aside an order of the Hindu 
Religious Endowments Board, the petitioner’ was declared ex parte 
and petition ; was dismissed, the Court has jurisdiction to set aside 
the ex parte decree for sufficient cause under O, 9; r,,13. Though 
the Civil Procedure ‘Code is not expressly made applicable, to 
proceedings under the Endowments Act, yet when by'a provision 
in it a matter is brought before the Civil Court, then those proceed- 
. ings are governed before the Civil Court by the Civil Procedure 

Code. 

37 M.L.J. 162, doubted: and disthaguisheds 65 M LLJ. 315, 
followed and I.L.R. 57 Mad. 271, relied on, 

K. S. Desikan for Petitioner. 


K. Subba Rao for Respondent. 

S. V. V. 

Varadachariar and Pandrang Row, JJ. ~A. S. No. 263 of 1932. 
19th March, 1937, 


Hindu Law—Widow—Maintenance—Widow living apart— 
Not invalid—Needs of the remaining coparceners—How far 
valid—Considerations, 


. 4 





A Court of law dealing witha question of maintenance can 
only aim at an approximate estimate of the reasonable require- 
ments of persons in the position of the claimants. In such matters 
the Court should as far as possible divest itself of any desire to 
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penalise the conduct of the widow in choosing to live apart. unless it 
be for improper reasons, Undue stress ought not to be laid on the 
needs of the remaining coparceners to the prejudice of the widow’s 
claim to a decent and comfortable provision for her. maintenance, 
taking into account the share to which her husband was entitled, 
which represents only the maximum available. 
.. Sir. A. Krishnaswami Aiyar’ and. K. S ubramaniam. for 
Appellants. 

K. S. Krishnaswami Aaka snd S. Ramachandra. Aiyar for 
Respondent. be ae = 

SNV NV 00 oo. 


Venkataramana Rao, J. S. A. No. 1889 of 1931; 
25th March, 1937, | . ; 
Inam—Suit by inamdar—No presumption that he is owner of 
both warams—Proof that he is owner of both Mannie Ko: prove 
tenancy. zE . 
_ When an inamdar comes to Court alleging that he is the owner 
of both the warams, no presumption can be made that the grant 
was of both the warams, and itis incumbent on him to prove the 
affirmative of the issue. . Even assuming that he establishes that he 
is the owner of both the warams in order to sustain an action in 
ejectment he must prove that the defendant’ was let in under a 
terminable tenancy which entitled him to eject him from the land, 
30 L.W, 583, doubted as not strictly accurate in view of LL.R, 
45 Mad. 586. 
. 32C.W.N. 160 and 51 M.L,J. 510, relied on, 
- 39 M.L.J. 629 and 47 M.L.J. 558, followed. 
R. Desikan tor Appellant. 
K. Rajah Aiyar and. K. Ramaswami Aiyar for Respondent 


SV.V. oo =a 
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Venkatasibba Rao and Cornish, JJ. Appeal No. 60 0f°1933. 
16th March, 1937. 

Civil Procedure Code (V of 1908), O. 41, r. 20—Scope we 
Necessary parties—Non-addition of—Appeal barred on date of. 
addition as against them—If Court can act under O. 41, r. 20— 
Test. 3 

A partition suit was filed in a family which owned considera- 
ble properties in Tanjore District, but the family except the 6th 
defendant is now reduced to such straits that some are represented 
by the assignees in insolvency and some by the trustees under a 
composition deed. In the action originally the family was divided 
into three branches, the first consisting of one plaintiff, the second. 
of defendants 1 and 2 and the third of defendants 8 to 8. The 
preliminary decree of 1924 made by the trial Court separately 
allotted to the sixth defendant of the third branch a distinct share, 
the integrity of this branch not having been otherwise disturbed, 
Defendants 3 to 5, and 7 and 8 form 2 sub-families. (1) 3rd 
defendant and his sons defendants 5 and 7, and (2) defendant 4 
and his son defendant 8, An appeal from the preliminary decree 
was filed to the High Court. Pending the appeal defendant 3 
became an insolvent in 1925 and defendant 4 in 1927 and this 
Court effected a further sub-division of shares as between defen-: 
dants 3 and 4. After the case went back, the trial Court passed a 
final decree in due course. The preliminary decree held that 
defendants 3 to 8 were jointly accountable to the other branches of 
the family in respect of certain matters, but the point yet remained 
to be decided as to how much of this common burden each of the 
sub-groups is to bear, The trial Court passed a final decree direct- 
ing among others (1) that defendant 6 shall pay Rs. 2,000 odd to 
plaintiff’s branch, Rs. 10,000 odd to defendants 1 and 2, and 
Rs, 18,000 odd to defendant 4’s branch; (2) that 3rd defendant's 
branch shall pay 4th defendant’s branch Rs. 10,000 odd. The 6th 
defendant filed this appeal contending that the trial Court has 
wrongly apportioned the liability and that according to him third 
defendant’s branch will have to pay him a large amount. Defen- 
dants 3 and 4 were impleaded as respondents but not their sons 
and it was contended that they were necessary parties and the 
appeal is therefore incompetent as by accepting the appellant’s 
contention, the sons will indirectly be affected to their prejudice. 

Held, that the sons though proper parties are not necessary 
parties in the circumstances. The High Court decree did not 
direct an inter se division notwithstanding the insolvency of defen-. 
dants 3 and 4, Though the sons were formally on record in the- 
lower Court they had no separate entity and the decree passed 


did not recognise their existence. 
NLRC, 
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Further the defect is one which can be cured under O. 41, 
r. 20, C. P. Code. The argument that no person against 
whom the right of appeal has become barred can ever be added as 
a respondent under O. 41, r. 20 is not correct, because if correct 
O.41, r. 20 can never be brought into play, especially as under the 
rule the action is to be taken at the hearing of the appeal. The 
test is “would the parties not impleaded be prejudiced by modifica- 
tions made behind their backs in the decree under appeal”. 


L.R. 55 LA. 7 and LL.R. 9 Rang. 624, distinguished. 
LL.R. 31 Mad. 442, relied on. 


The fifth defendant had died during the pendency of the 
lower Court. There was an appeal by defendant 9 to the Privy 
Council, In that appeal 5th defendant’s sons were brought on 
record as his legal representatives, 


Held, that substitution of a new party for one stage of a suit 
is effective for all future stages of that suit and therefore the 5th 
defendant’s sons were to be regarded as having been constructive 
parties in the lower Court and the Court ordered them and the 
defendants 7 and 8 to be added as parties. 

V. Radhakrishnayya for S. Ramanuja Aiyangar for Appel- 
lant. 

T. R. Venkatarama Sastriar and K.S. Desikan, C. S. Vidya- 
sankaran for N. A. Krishna Aiyar, T. R. Srinivasa Aiyangar, 
S. Venkatesa Aiyangar, S. R. Subramania Aiyar, P. R. Ganapathi 
Aiyar, N. K. Padmanabhan, K. Bashyam, V. C. Viraraghavan, 
R.Visvanatha Aiyar, S. Tyagarajan and R. Rajagopala Aiyangar 
for Respondents. 


S.V.V. —— 


Venkataramana Rao, J. f S.A. No. 726 of 1935. 
25th March, 1937. 

Contract—Contraci to sell land—Three members of an 
undivided Hindu family entering into the contract—One of them a 
minor—If contract void for want of mutuaiity—Minor adopting 
the contract after attaining majority—Contract specifically enforce- 
able. > 

A contract to sell property to defendant for Rs. 1,500 was 
executed on 4th August, 1930, by the first and second plaintiffs 
and by the third plaintif through his elder brother and guardian . 
the first plaintiff, as he was then a minor, The three plaintiffs 
were members of an undivided Hindu family of which first plain- 
tiff was the manager. An advance of Rs. 25 was also paid by the 
defendàánt- and possession of the property was given over to him 
on the said date. It was alleged to be sold for family debts but it 
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was found that that was not a family debt. Third plaintiff became 
a major and all the three plaintiffs then filed the suit for specific 
performance of the contract and for recovery of the balance pur- 
chase money. It was contended that there was no mutuality as the 
third plaintiff was a minor on the date of the contract, that subse- 
quent ratification cannot make the contract valid and that as there 
was no debt binding on him (third plaintiff) it cannot be treated 
as a family act by the manager. 


Held, that the principle of I.L.R. 39 Cal. 232 is based on the 
personal incapacity of the plaintiff to enter into the contract at the 
time the contract was entered into and hence subsequent affirma- 
tion by him after attaining majority was held to be immaterial, 
But this ground cannot be availed of with reference to contracts 
entered into by a joint family which may consist of minors as well 
as adults and the family is treated as one entity in its relations 
with the outside world. The family owns and possesses the 
property and there is no minor’s estate as such. 

40 I.C. 142 and I.L.R. 57 All. 374, followed. 


It is a contract capable of ratification and when the other 
members approve of the contract by joining as plaintiffs, the 
vendee cannot plead that the purpose of the sale is not one binding 
on the family. 

(1830) 1 Russ, and My. 293 and (1842) 2 Y. and C. Ch. 54, 
applied. 

T.L.R. 26 Mad. 74 and I.L.R. 32 Mad. 320, relied on. 

P.Somasundaram for Appellant. 

P. Satyanarayana Rao for Respondents. 

S.V. V. ——— 


Varadachariar. J. ~ C. S. No. 578 of 1932, 
31st March, 1937. 

Copyright—Book on Geography—Parties borrowing from 
common sources~-Effect of —When an infringement of copyright. 


The plaintiffs were the sons of one C who had a copyright in 
a book on Geography and the suit was filed against the first 
defendant author and the second defendant the publisher of 
another book on Geography complaining that the defendants’ 
book is an infringement of the copyright on the ground that the 
defendants have reproduced in their book substantial portions of 
the plaintiff’s book with alteration in form of words only or with 
colourable variations. The main defence was that the defendants’ 
book was compiled and prepared by the Ist defendant from 
materials open to all by his independant skill and labour 
without availing himself of the labours of the plaintiffs. It was 
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found that there were a number of books bearing’ on the subject 
on the market at or about the time when the plaintiff’s book and 
the defendants’ book were published and that large portions of 
the plaintiff’s book have been based upon another book in English 
on the subject by one T. STN 

Held, that a book like this could, in certain circumstances, 
be the subject-matter of copyright (I L.R. 48 Bom. 308). But there 
is a difference between what may be described as an original work 
and a book which is only in the nature of a compilation prepared 
from materials open to all. In the latter case, the fact that one man 
produced such a work does not take away from any one else the 
right to produce another work of the same kind, and in doing so, 
to use all the materials open to him. This liberty is however 
qualified by the principle that the product of the labour and skill 
of one man must not be appropriated by another. f 

In more than one reported decision the Court has come to’ the 
conclusion in favour of the infringement of copyright on the 
ground of similarity between the two works. 

I.L.R. 48 Bom. 308; LL.R. 43 All. 412 and 34 C.W.N. 540. 


But in some cases the Court has refused to draw the infer- 
ence of infringement from the similarity and when such i nfringe- 
ment is to be established by intrinsic evidence consisting of a 
large number of similarities, such evidence must be of a cogent 
character sufficient to give rise to an irresistible inference that one 
work was copied from the other. 

64 M.L.J. 193 and 39 C.W.N. 945. 

The question whether the similarities pointed out between the 
two works are such as to lead to the inference of piracy i is neces- 
sarily one of fact and degree. 

V. Radhakrishnayya for Plaintiff. 

K. Rajah Aiyar, S. G. Rangaramanujam and T. R. Narasimhan 
for Defendant. 


S.V.V. le 


Al 


Cornish, J. © aa * © es R. P. No, 1079 òf 1935. 
2nd April, 1937. ; 
Indian Partnership Act (IX of 1932), S. 69—- Effect of non- 
registration—Construction of S. 69. 


‘Where plaintiff attached before ia certain indigo’ as 
belonging to the defendant, and thereupon A and B. filed a petition 
under O, 21, rr. 49 and 58 and O. 38, r. 8 requesting the Court to 
raise the attachment alleging that they were partners along with 
the defendant but the Court dismissed the application holding that 
S. 69 of the Indian Partnership Act prohibited the trial of such an 
application as the partnership alleged ‘was not registered, 

Held, that (1) S. 69, sub-S, (1) provides that no suit, to 
enforce aright arising from a contract shall be instituted by a mem- 
ber of a firm suing as a partner against the firm unless the firm is 
registered and sub-S, (2) provides that no suit to enforce a right 
arising from a contract shall be instituted by or on behalf of an 

. unregistered firm against a third party. 

(2) Sub-S. (3) applies the provisions of sub-Ss, (1) and (2) 
to claims by way. of set-off or other proceedings to enforce a right 
arising from a contract. 

(3) The meaning of sub-S, (3) is that the prohibition against, 
a suit by the member of an unregistered firm or by an. unregistered, 
firm ‘against a third party to enforce a contract is extended to 
other proceedings which have for their purpose the enforcement 
of aright arising under a contract between the parties to the pios 
ceedings, 

(4) Here A and B are seeking to-enforce no right which 
depends on any contract between them and the plaintiff and the right 
which they have, and which they are seeking to enforce does not 
dépend on contract, but on the provisions of the Civil ‘Procedure, 
Code governing the attachment of partnership property. and hence 
S. 69 is no bar to the trial of the application of A and B. 

Kasturi Seshagiri Rao for Petitioners, 

Ch. Raghava Rao for Respondent. 

S.VV — - E 
Varadachariar and Pandrang Row, JJ. Appeal No. 269 of 1931. : 

„9th April, 1937. f 

Tort—Damages—W rongful attachment of A’s property as 
B’s—B summoned as a witness by Court—Non-appearance of— 
Proceedings by Court under O. 16,r. 10, Civil Procedure Code— 
Order to attach B’s property—Amin attaching A’s property wrongly 
—If A entitled to damages against party at whose instance pro- 
ceedings under O. 16,7. 10 were started—Immovable property— 
If rule applies. 

N.R.C. 
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The first plaintiff was the father of the second and third 
plaintiffs. The third plaintiff had a son S who was summoned as 
a witness in a suit instituted by the defendant V S against certain 
third parties. He did not appear and V S accordingly applied to 
the Court to take proceedings under O. 16, r. 10, Civil Procedure 
f Code. In the attachment thus issued four items of property were 

attached as though they were the property of S. It was found 
that they were not the properties of S and that V S did not act 
maliciously but that he acted recklessly in attaching those pro- 
perties as belonging to S. l 

Held, that this is not a case where the proceedings are taken at 
the instance of a decree-holder who may ordinarily be regarded as 
the person setting the Court in motion to attach the properties of 
his judgment-debtor and therefore rightly to be held responsible 
for pointing out to the Court officer the properties of his judgment- 
debtor, The proceedings were taken under O. 16, r. 10 to vindi- 
cate the authority of the Court though incidentally the particular 
party who is anxious to secure the presence of a witness may also 
benefit if as a result of the proclamation or attachment the witness 
should ultimately appear. If the witness does not appear the pro- 
perty is attached or sold only for the purpose of realising the fine 
and not for the purpose of paying any money to the party who 
required his attendance. Therefore a person who asks the Court 
to take proceedings under O. 16, r. 10 cannot be placed on the 
same legal basis as a decree-holder who moves the Court for his 
benefit to attach certain properties as the properties of his judg- 
ment-debtor. 

‘The question how far the principle of ILL. R. 17 Cal. 436 that 
where property ofa person who is not a party to the suit is 
wrongly attached (no finding of malice or want of reasonable 
care is necessary for that purpose) he will be liable for damages 
can be applied to the case of attachment of immovables where the 
only effect of attachment is to prohibit alienation of property 
attached and not ‘to remove the property out of his possession 
left open. 


_ B. Somayya for Appellant. 
K. Krishnaswami Aiyangar for Respondent. 
S.V.V. ——— l 
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Varadachariar and Pandrang Row, JF. Appeal No. 559 of 1930, 
5th April, 1937, 

Government of India Act, 1919, S. 96-B—Income-tax O ficer— 
Dismissal of, by Commissioner—Suit for damages—If maintainable 
~—Previous approval of Local Government, if necessary to dismissal 
—Commissioner, if can dismiss—Commissioner himself an 
appointing authority. ; 

The appellant who had been appointed Income-tax Officer in 
June, 1922, was dismissed from service by an order of the Com- 
missioner in 1925. He filed this suit for damages contending that 
the order of dismissal was illegal, void and ultra vires, on the 
grounds (1) that the Commissioner did not hold a proper enquiry 
before passing the order of dismissal, and (2) that in.view, of the 
provisions of S. 96-B of the Government of India Act, 1919, the 
Commissioner was not competent to pass the order of dismissal. 

Held, that while a solemn duty is laid upon the Government 
to observe these rules made under S. 96-B when dealing with 
the matter of the dismissal of an officer, the failure to do so will 
nevertheless not furnish a cause of action for a civil suit. 

L.R. 64 LA. 55, followed. 

The fact that a right of appeal was given to the Governor in 
Council shows that it is not necessary that previous approval of 
the Local Government should be had for dismissing an officer, as 
it could not have been contemplated that dismissal should be with 
prior approval obtained from the same authority, which is also the 
appellate authority. 

Assuming that in view of Rangachari’s case, (1937) 1M.L.J. 
515 (P.C.), the appellant may be entitled to some relief, if it could 
be said that the Commissioner who dismissed the appellant is 
within the meaning of S, 96-B an authority ‘subordinate to that 
by which he was appointed’, it cannot be said that the Commis- 
sioner is a subordinate as he is the appointing authority. 

The natural meaning of S. 5 of the Income-tax Act is that 
the Commissioner is the appointing authority, though by way of 
appeal or by way of veto or even by an executive rule as to 
previous approval, his exercise of the power may be subject to 
interference by the Governor-General in Council or by the Governor- 
in-Council to whom it has been delegated by him. The- Commis- 
sioner is not therefore a person subordinate to the appointing 
authority within the meaning of S, 96-B. 

T. R. Venkatarama Sastri and N. Rajagopala Aiyangar for 
Appellant. 

~ M. Patanjali Sastri for Respondent. 
S. V.V. 
NRG 
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The Chief Justice and Cornish, J, O. S. A. No. 13 of 1937. 
Oth April, 1937. 

_ © Presidency Towns Insolvency Act (III of 1909), Ss. 7 and 36— 
Examination by Official Assignee under S. 36 of insolvent’s wife— 
Examination to discover information regarding litle to property 
Standing in wife's name—Plea that it was husband’s properiy— 
Title disputed by wife—-Application by Official Assignee under S.7 
for declaration that properiy was the insolvent’s—If examination 
made by him under S. 36 a bar. 

‘Wheré the Official Assignee in P’s insolvency examined P’s 
wife relating to the title to certain properties standing in the wife’s 
nameé dnd in her possession to elicit information from her with a 
view to find out if it was not standing benami in her name for the 
insolvent, and the wife claimed that it was her property, and 
where the Official Assignee later took out an application under 
S. 7 fora declaration that the property belonged to the husband, 

Held; that the application is maintainable and is not’ barred 
by the proviso to S. 7 as the prior examination does not fall under 
S. 36, cl. (5) which conteniplates only cases where title to property 
is admitted to be in the insolvent and the only question in issue is 
the right to possession. The amendment of the section has not 
affected this question. 

25 M.L.J. 308, followed. 

LL.R. 52 Mad. 717; LL.R. 55 Mad. 385 and LL,R. 54 Cal. 
251, referred to, 

V. Rajagopala Aiyar and K. G. Srinivasa Atyar for Appellant. 

K. S. Krishnaswami Aiyangar for Respondent. 

S.V.V. == : 

The Chief Justice-and Cornish, J. O. S. A. No. 19 of 1937. 
Oth April, 1937. 

Specific Relief Act (I of 1877), S. 45—Government of India 
Act, 1919—-S. 96-B and Rules made thereunder—R. 55, Civil S'er- 
vices (Classification, Control and Appeal) Rules—Appointment by 
Central Board of Revenue—Enquiry into charges by a lower autho- 
rity—If valid—Righi of officer charged to be represented -by 
Counsel at the enquiry. 

The -appéllant, who was an Inspector of Salt and Customs 
before, was ori 16th March, 1936, appointed as an Assistant Com- 
missioner of Salt and Customs, Central Division, Madras, by the 
Central Board of Revenue, Delhi. Certain charges had been made 
against the appellant and served on him for filing a written state- 
ment and an enquiry was being conducted by the Collector of Salt 
Revenue, Madras, under R, 55 of Civil Services (Classification, 
Control and Appeal) Rules. The appellant thereupon filéd an appli- 
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cation under S..45 of the Specific Relief. Act to restrain the Collector 
from holding the enquiry contending that the enquiry by him. was 
illegal as (1) the body which has authority to remove, dismiss or 
reduce the appellant was the Central Board of Revenue which 
appointed him and therefore the enquiry should be held by them 
and not by the Collector, and (2) the appellant was not permitted 
to appear by counsel at the enquiry when the evidence was being 
taken on the char ges. 

Held, that the order of dismissal can aa be passed by the 
Central Board of Revenue in view of S. 96-B (1) of the Govern- 
ment of India Act, 1919, as that is the authority that appointed 
him. But an enquiry can be held by another officer as r. 55 con- 
templates an. enquiry by some authority other than the authority 
having the power of dismissal, removal or reduction inasmuch as 
it says “If he (applicant) ‘so desires or if the authority concerned 
so direct, an oral enquiry shall be held” and again speaks in the 
proviso of the “Officer conducting the enquiry”, The Board will 
have this evidence and the finding before it in deciding the appli- 
cant’s case before passing orders in the matter. 

12 C.W.N. 842 and I.L.R. 15 Cal. 152, distinguished. 

As for the second objection, the officer charged is not entitled 
to be represented by counsel at the enquiry, because the rule 
definitely says that he shall be heard in person, The question is- 
not whether an advocate has a right to appear or not but whether 
his client has a right to be represented by him, that is to say, is the 
enquiry one at which the person charged is entitled to appear at 
all or to appear in person only, or by himself or by his agent. 
There is no right at Common Law to appear by an agent or 
counsel. A right given by Statute to a person to be heard ‘by 
himself’ means that he has no right to be heard through anybody 
but himself, If the client is expressly denied the privilege of being 
heard by counsel S. 14 of the Bar Council’s Act will not save him 
from the disability. 

K.S. Jayarame Aiyar, K. Venkataraghavachariar and V. K. 
Parthasarathy Aiyangar for Appellant. 

The Advocate-General (Oe Alladi ‘Krishnaswami Iyer) for 
Respondent. : 

S.V.V. —— 


Venkataramana Rao, J. ` C. R. P., No. 275 of 1937. 
14th April, 1937. 

Court-fee—Suit for partition—Prayer for injunction restrain- 
ing creditor from proceeding against plaintifs share—Sons not 
parties to, the documents evidencing the debts---Proper prayer is 
therefore only for declaration—Court-fee payable as for declara-. 
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tion—Suit in ‘Sub-Court—Amount of debts within’ District 
Munsiff’s jurisdiction also—If court-fee payable n as suit in District 
Munsif’s Court or as in Sub-Court. ; 


A suit was filed in a Sub-Court for a partition of joint family 
properties of the plaintiffs and their father, the first defendant. 
The plaintiffs were entitled to 2 share therein. They sought 
partition and delivery of possession of their separate share and 
also an account of the income of the.properties. Defendants 2 to 
14 were creditors of the father and the plaintiffs questioned the 
binding nature of the said debts and therefore claimed that they 
were entitled to be put in separate possession of the properties 
without any liability for the debts in favour of the defendants and 
asked for an injunction restraining the defendants from seeking 
any relief against the plaintiff’s share of the family properties. 
From the allegations in the plaint it appears that the debts were 
contracted by the father and the plaintiffs were not parties to the 
said deeds or documents evidencing the debts. If therefore a 
suit were brought on them, the creditor would have to make out 
that the debts were such as under the Hindu Law would be 
enforceable against the son’s shares in the family properties. No 
suits were filed or decrees obtained by anybody other than He 
twelfth defendant. : 


Held, that therefore ie only relief to be sought for isa 
declaration that the said debts are not binding on them or their 
shares and therefore no injunction is necessary. The fact that 
the plaintiffs choose to frame the relief in the form of an injunc- 
tion would not make the action any the less an action for a 
declaration, The principle to be kept in view in determining the: 
proper court-fee is what in substance is the relief which the plain- 
tiffs seek and not the form in which it is couched. The court-fee 
must therefore be paid under Sch, II, Art. 17-A as for a declara- 
tion, 


‘LL.R. 58 Mad, 821, followed. 


Six of the debts were each less than Rs. 2,500 and therefore 
cognisable by a District Munsif and it was therefore contended 
that court-fee payable on each of them was at Rs. 15 asa plaint 
in a District Munsif’s Court. 


- Held; that as the plaintiff chooses to present his glaine in the 
Sub-Court he must pay stamp duty prescribed for presentation of 
such a claim in that Court and must therefore pay Rs. 100 for 
each declaration. 


T. R, Venkatarama Sastri, S. Ponchapagesa < Sastri and K. R. 
Krishnaswami Aiyar for Appellant, 
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- The Government Pleader (K. S: Krishnaswami Aiyangar) 
for the Government. 

C. A. Seshagiri Sastri, R. Viswanatha Atyar and S. Thyaga- 
raja Aiyar for Respondents. 

S.V.V. — l 
Varadachariar and Pindo Row, JJ. Appeal No. 258 of 1931. 

14th April, 1937,° : : 

Vendor and eer ee to sell land— er 
directed to pay purchase price to vendor's creditors—Provision 
that if more than the price amount is paid, vendee may recover 
from vendor the excess—Payment of crediiors—Debts of greater 
value paid off—Amount actually paid only less than sale price—If 
vendor entitled to excess of debts paid. . 

The plaintiff brought a suit for specific performance of a con- 
tract to sell land to him. The suit properties were agreed to be 
sold to the plaintiff for the purpose of discharging certain debts 
due by the family of the defendants, but as there was some delay 
in completing the sale transaction, the plaintiff ‘was requested to 
pay off the creditors even before the execution of the sale, deed 
and he was assured that the amount so paid might be adjusted 
towards the sale price and that, if the plaintiff had to pay to the 
creditors anything in excess of the sale price, the same would be 
made good to him with interest. It is not that the plaintiff paid 
more than the sale price to the creditors. But he managed to get 
a-transfer of the documents held by the creditors, on payment of a 
smaller amount than was actually due under those documents and 
he claimed that he was entitled to get the benefit of the remission 
given by the creditors, 

Held, that in making disbursements out of the sale price; the 
plaintiff was only acting as the agent of the defendants and he was 
not entitled to retain for his own benefit any remission that he 
obtained from the creditors, in the absence of a contract to the 
contrary. The contract pleaded is not sufficient for this purpose 
because that contract is only to the effect that any excess paid by 
the plaintiff would be made good to him. 

Ch, Raghava Rao for Appellant. 

C. Sambasiva Rao for Respondents. 

S.V.V. 


Venkataramana Rao, J. ` $ S. A. No. 209 of 1933. 
14th April, 1937. i 
Hindu Religious Endowment—O fice-holder of a mutta—Pay- 
ment of a fixed allowance to a temple from a long time— 
Mutiedar a non-worshipper—If payment voluntary and unenforce- 
ablé—Presumption i in case of such payments, 
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“Whoever held the office of the muttadar of F mutta was paying 
four garces of paddy to the trustees of the suit'temple direct-from 
along time. «The. muttadar was not one who belonged to a sect 
that was accustomed to worship Hindu deities. 

Held, that the fact of payment in kind seems to suggest that 
it is to be’paid out of the produce of T mutta which forms the 
emoluments of the office of the muttadar. It is well known that 
Hindu Sovereigns in ancient days made similar grants of annuity 
to Hindu temples for its upkeep and when payment is intended or 
directed to be madé from and out of the produce, it is held to be 
a charge and such charges are not unknown to Hindu Law, 
Especially when it is made by one, who does not believe in ‘the 
worship of the Hindu deities and is not accustomed to worship 
them, it cannot be said to have been done as an act of piety and it 
must be presumed that there was some reason which obliged a 
person like the muttadar of T, a non-worshipper to make the pay- 
ment. The presumption of a voluntary payment which may arise 
in the case of an ordinary worshipper would not arise in this case. 
Where a customary payment has been made for a long number of 
years, the presumption generally is that the payment was not made 
voluntarily or out of generosity. It is open to the Courts to infer 
a legal origin for such a payment where it is legally possible and 
such presumption can be made even in cases of payments made to- 
wards charity. As whoever is the office-holder makes this cus- 
tomary payment, it must be deemed that the payment is one which 
attaches to the mutta, It can therefore be inferred that this 
payment is in the circumstances payable virtute tenurae. 

LL.R. 17 M. 43; 13 M.L.J. 379; I.L.R. 42 M. 197, distinguished.’ 

S. A. Seshadri Iyengar for B. Jagaunadha Das for Appellant. 

C. S. Venkatachariar for Respondent, 

S.V.V. — 

Varadachariar and Pandrang Row, JJ. Appeal No: 289 of 1931. 

16th April, 1937. 


Deed—Construction—M ortgage—Date for TEON of interest 
and principal mentioned—Provision in case of default for payment 
of interest on arrears of interest—If takes in interest accrued due 
after principal became due. 

A mortgage bond dated 6th September, 1915, provided that 
the mortgagor shall pay Rs. 2,000 at 9 per cent. per annum on the 
6th September every year. The next clause provides that the prin- 
cipal amount shall be paid by 7th September, 1915, Then followed 
the following clause:—“ In default of payment of interest and 
principal on the dates aforesaid, you shall realise the amount. of 
arrears with interest thereon at 3/4th per cent, per.mensem from 
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the stipulated date until the date of payment”.- The. plaintiff 
claitned interest not merely on the arrears of interest accrued due 
between September, 1916 and September, 1918 but. also on’ the 
amount of interest accruing each year,. subsequent to 1918 so long 
as such interest‘ remained unpaid. ` 


Held, interest on interest is not the ordinary rule ‘and thete 
is the further difference that after 1918 the mortgagee is entitled 
to sue, whereas before that date he-was not expected to sue. In the 
light of these considerations the document ‘contemplates the final 
default once for all in September, 1918 and not successive defaults 
thereafter and therefore no interest was contemplatéd on interest 
for period subsequent to 1918. 

`T. M. Krishnaswami Aiyar and T. K. S eran gapon cae 
for Appellant. 


5, Panchapagesa Sastri for 1st Respondent reported no 
instructions. 

S.V.V. i ee 
Venkataramana Rao, J. l S. A. No. 511 of 1933. 

16th April, 1937. ee 

Water—Water-courses—Natural stream-Customary flow of 
water to à thangal—~Diversion of flow to a tank-—User through 
tank for nearly 30 years but less than 60 years—Ayacut under the 
tank increased by Government and cist for village also thereby 
increased=-Implied recognition by Government of this as the 
customary supply—Obsiruction to flow of water.to the tank. by 
lower villagers—If suit for injunction against them maintainable, 

The plaintiff -as representing village D brought a -suit 
against the defendants as representing the neighbouring village 4. 
The subject-matter in dispute related to the right to fhe water 
from a natural stream which flowed through the village D. The 
plaintiffs claimed the right to divert the water by means of a dam 
through a channel to a tank in the village for the purpose of 
irrigating the lands east of the said tank which are registered as 
wet lands under the ayacut of the said tank. Originally till 1893 
the extent of acreage registered under its ayacut was 11 acres, 
65 cents, but after 1893 the water was diverted by means of this 
dam to the tank and by reason of the increased supply the ayacut 
was increased to 94 acres 78 cents. The Government cist for the 
villages also had increased from 381 in 1890 to 1010-2-0 at the re- 
settlement. No diminution of supply to the defendant’s tank in 
consequence of the diversion was proved. It was found that the 
water of the natural stream which was until 1893 falling into a 
thangal and exclusively used by the plaintiffs was diverted in 1893 
into the tank and ever since for the past 30 years it has been the 
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customary method to take the water.of the stream. from that 
channel to augment the supply of the tank without which supply it 
would be impossible to cultivate the 94 acres registered as wet. 
The defendants obstructed plaintiffs from repairing the dam and 
also dug a channel near by which prevented the water from being 
taken to the tank, Hence this suit was filed, 
` ‘Held, that the plaintiffs were entitled to succeed. It may be 
that the plaintiffs have not acquired this customary right to water 
by prescription as against the Government as the supply has been 
only for nearly 30 years. A ryot in respect of ryotwari land is 
entitled to receive from the Government a supply of water neces- 
sary and sufficient for the irrigation of his registered wet fields. 
The Government have got the right to regulate the method and 
manner of supply. They can therefore indicate to him the source 
or method of supply and he is bound to accept those indicated, As 
incident to the tenure, there is a right in the ryot to receive the 
said water anda corresponding duty on the part of the Govern- 
ment, though in one sense negative, to see that the supply shall be 
at his disposal by the usual and customary method. The Govern- 
ment by having diverted the channel water from the thangal and 
having increased the wet ayacitt and the assessment, must be taken 
to have impliedly recognised this as the customary method of 
supply for the time being for the irrigation of the wet fields under 
the tank. The plaintiffs must be deemed to have a right to the said 
water conferred on them by the Government and any interference 
of such right is actionable. 
M. S. Venkatarama Aiyar for Appellants. 
T. M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar for 


Respondents, 
S.V.V. meme 
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Venkataramana Rao, J. S. A. No. 46 of 1936, 
- 16th April, 1937. 


Trust—Trespasser on trust property—Suit by beneficiaries jor 
possession—Jf maintainable. 


The plaintiffs as representing the Mussalmans of F town 
brought a suit against the 1st defendant, who was alleged to have 
trespassed and built upon the suit land which was claimed to be 
an adjunct of J mosque at which the plaintiffs congregated and 
worshipped, etc. The suit was for an injunction directing the 
demolition of the shed, etc., put up by the defendant thereon, for 
possession of the same to the plaintiffs on behalf of the mosque 
and the Mussalman public of F and such other reliefs as the Court 
may deem fit to grant. The 1st defendant pleaded that this was 
not mosque property, that the 26th defendant was the muttawalli 
and the plaintiffs had no right to maintain the suit for possession. 
The Subordinate Judge dismissed the suit holding that the plain- 
tiffs as worshippers of the mosque cannot maintain the suit for 
possession and did not go into the other questions of fact. 


Held, where there is a lawful trustee for an institution, he 
is ordinarily the person competent to institute a suit in relation to 
the property of the institution, to take the necessary steps for safe- 
guarding and preserving it and to eject a trespasser and to recover 
possession thereof for the trust; but the recovery of the property 
is only for and on behalf of the institution which he represents, 
But where the trustee has alienated the trust property and there- 
fore would not proceed to recover possession of the same or has 
otherwise disabled himself from maintaining a suit in respect there- 
of or declines to institute a suit, it cannot be said that the institution 
is without a remedy. The worshippers who are the beneficiaries 
entitled to participate in the benefits of the institution are entitled to 
maintain a suit for preserving the trust property or restoring. the 
property to the trust either by instituting a suit for a declaration 
or for an injunction or even for possession but whether the wor- 
shippers are entitled to claim all or any of the reliefs which a 
trustee is entitled to do in a properly framed suit would depend on 
the circumstances of each case. It is desirable and necessary to 
make the trustee a party to the suit and where he is made a party, 
it is open to the Court to mould the relief as the circumstances may 
require. The cases like I.L.R. 23 Mad. 99 and 27 M.L.J, 270 only 
lay down that actual possession cannot be given to a worshipper if 
there is a duly constituted representative for the institution but it 
-is open to the worshippers to sue on behalf of the trust and in right. 
of trustee (I.L.R. 41 Mad.124 and 20 M.L.J.151) and where the 

‘trustee is a party there is nothing to prevent the Court delivering 
“possession to him. If it be found that there isno representative at 
NRC. 
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the time, the-Court may award possession tothe plaintiffs ion 

behalf of the trust so that when appropriate: proceedings are 

instituted for the management of ‘the. trust property. and.a tousiee 

is appointed, they may hand over possession to him. .-- . v4. 
_ Case-law.. discussed. f 


By Sitarama Rao and B. Pocker.for Appellants. 
. K. Kutttkrishna Me enon for Respondents. 


2 SV.V:, 


‘Varddachariar, see _.., SLA, No,722 of 1933. 
_ 27ih April, 1937. - i l 

Partneyship—Dissolution—Accounts settled baloes the Saye 
pera suit for dissolution lies afterwards—Art. 106, Limitation 
Act-—Transfer from: partnership to. individual eee! deed 
pequires registration, 


. The plaintiff brought a-suit for the recovery. of his 1/3rd. share 
‘in. certain items.of.immovable property. It was his case that -his 
deceased brother Y, the second defendant and N, the father of the 
first defendant were partners in an Abkari business ‘from 1892 to 
1904, that out of the funds of that business they purchased 1 the suit 
properties, that i in 1904 there wasa dissolution and settlement of 
accounts under Ex, A and that under it provision was made for the 
discharge, of debts and for division of the outstandings. and that as 
regards the immovables the three partners should be entitled to 
equal shares therein. The plaint also added that for long after A, 
Ý and, after his death plaintiff was receiving his 1/3rd share of his 
income. The first defendant never asserted an exclusive title in 
himself to the knowledge of the plaintiff. - 





. I,L.R, 45 Mad. 378 shows that on a dissolution the partners 
may settle the accounts of the partners between themselves.: As that 
is. what is done here, there is no longer any question of a suit for 
dissolution and accounts within the meaning of Art..106.. Ex. A 
is a memorandum embodying the settlement between the partners 
as to their respective rights on settlement of. accounts of that 
partnership. 

. 11 I.C. 288, distinguished. 


It may not be correct to speak of a transfer. of title from the 
partnership to the partners individually as the reasőns for menny 
upon the registration of Ex. A. 


7 LL.R. 55 Mad. 72, relied on. ; í A 


Though Ex. A is not a transfer fin the partnership to the 
individual partners a settlement like Ex. A may on a dissolution 
vest the immovable properties of the partnership in the former 
partners.in proportions very different from the interests held-by 


x 
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them: during the subsisterice of the partnership.. Then: there, may 
bea question of-limitation, -But here: shares | were equal- and there- 
fore no.registratión is necessaiy. : . 

Eh. Raghava Rao. for Appellant. . 

Kasturi Seshagiri Rao for Respondent. he DERE og Ee eat 

SSV. o = cr a 


Vorisacharion J. S.A. No. 736 of 1033 
27th April, 1937, pho ee et 


~ Construction—Deed—Gift by a Hindu to his daughter ues 
of construction, 


A father executed in favour. of his dike nter a deed of gift. 
The. donee died, without issue within a couple of years after it, 
The son-in-law: thereupon filed a suit to recover -the gifted pro- 
perties. 


Held, in interpreting the document two considerations have to 


daughter pdinarily desires that that property should devolye only 
on the children born to her and not upon other heirs in her hus- 
band’s family and (2) that such a parent making a gift to his ` 
daughter soon after her marriage thinks it inauspicious to refer 
in -terms to her death without issue and often employs circum- 
‘locutory language to indicate that contingency. ; 
Cases from I.L.R. 4 Cal. 23 recognise that as a matter oi Jaw 
it is possible to make a gift which in one contingency will carry an 
absolute estate but as the result of a gift over clause or of a cesser 
clause be cut down in effect to a life interest in certain other 
contingencies, Where in the later portion the document made an 
exception against the passing of the estate to other heirs than the 
donee’s descendants, it has to be construed as an attempt to indi- 
cate that she should take a heritable estate only if she had 
descendants of her own body to inherit the estate. 
ai A. Lakshmayya for Appellant. 
“~. V. Govindarajachari for Respondents. 


SNN, ice 


Varadachariar, J. S. A. Nos. 761 and 762 of 1933, 

: 28th April, 1937. 

ee Madras Trrigation Cess Act (VII of 1865) as amended by the 
Amending “Act (V of 1900), S.1, proviso (2)—Water taken by a 
ryotwart holder through the customary sluice—Obstruction up the- 
stream—Consequent flow of larger volume of water—Ryotwari 
holder no party to blocking up of channel above—If liable to pay 

water cess therefor—If holder ‘used’ the water. 
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Appellant is the owner of ryotwari land régistered as wet and 
on thé ‘occasion in question water flowed on to his ‘land only 
through the sluice through which he is authorised to take water. 
All that is found is that because there was some obstruction 
caused by some unknown person to a sluice much lower down, the 
water banked up in the channel with the result that through the 
customary sluice of the appellant a greater volume of water than 
would otherwise have flowed did happen to flow. The appellant 
had no hand in the blocking of the channel at the lower point. 

Held, the principle of I.L.R. 59 Mad. 107 and L, P. A. No, 10 
of 1936 applied, because the appellant could not be said to have 
‘used' the water in the sense explained there. There is no distinc- 
tion in principle merely because in those cases the water flowed 
through a breach in the channel, whereas here the excess flow was 
the result of Boundary’ s Act in blocking up some lower sluice. If 
the appellant had in some way been connected with the blocking of 
the sluice, the position might be different, 


K. S. Sankara Aiyar and T. V. Rajagopal for Appellant. 
The Government Pleader (K. S. Krishnaswami Aiyangar) for 
_ Respondent. 


S.V.V. —— 


Venkataramana Rao, J. S. A. No, 421 of 1933. 
29th April, 1937. 

Madras Forest Act (V of 1882)—Estate not owned by 
Government—Forest: Act how far applicable—Produce—Non- 
payment of seigniorage—Sale of produce—Suit to recover value of 
produce—Entitled only to sale proceeds, 

To estates not owned by Government, like the Parlakimidi 
estate, only such of the provisions of the Madras Forest Act of 
1882 as are specifically made applicable by rules made under the 
Act would be applicable. 

Where forest produce was sought to be removed by the 
plaintiff, without a permit and without payment of seigniorage due 
thereon, the produce was detained by the Parlakimidi samastha- 
nam and after some time sold by the samasthanam in public auc- 
tion as the plaintiff had failed to take the same after paying 
seigniorage. 

Held, in a suit by the plaintiff to recover, the value of the 
produce, he was not entitled to the price but only to what was 
actually realised at the auction. l 

K. Subba Rao for Appellant. 

D, Ramaswani ca ale for Rerpondeni: 


S.V.V, 
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Venkataramana Rao, J. - S. A. No, 567 of 1933. 
28th April, 1937. 

Transfer of Property Act (IV of 1882), S. 78—Morigage 
prior in point of time but not registered till later mortgage of 
the same property in favour of another—Prior mortgage not dis- 
closed to subsequent mortgagee—Gross negligence—Postponement 
of earlier mortgage owing to non-disclosure, 


Plaintiff whose mortgage was executed prior in point of time 
to but was registered after the mortgage in favour of second 
defendant, failed to inquire about and obtain possession of the 
title deeds to the mortgaged property in spite of an express 
recital in the document that title deeds were handed over to the 
mortgagee and further entered into an understanding with the 
mortgagor agreeing to delay registration to keep the mortgage 
secret and the mortgagor induced the second defendant to take a 
mortgage on the assurance that there was no previous mortgage 
and the second defendant insisted on the production of encum- 
brance certificates up to the date of his mortgage, ` 

Held, the plaintiff was guilty of gross negligence under S. 78 
of the Transfer of Property Act which resulted in the second 
defendant taking a mortgage in the belief that there was no prior 
mortgage and hence the plaintiff's mortgage was postponed to that 
of the second defendant, 

Gross negligence defined. 

Definition of gross negligence as laid down in I.L. R. 56 Cal. 
868 at 884, approved. 

K. Rajah Aiyar and D. Narasaraju for Appellant. 

B. Somayya and N. C. Vijiaraghavachariar for Respondent. 


K.C. Ss 


The Chief Justice. C. R. P. Nos. 227 to 231 of 1936, 

` 28th April, 1937, 

Local Boards Act (XIV of 1920), S. 228, Sch. IV (1) (a) and 
28—Profession tax levied by Panchayat Board—Excess, ground 
for claim for refund—Civil Court whether precluded from ques- 
tioning the Panchayat Boards Act—Suit in a Civil Court whether 
maintainable—Payments of assessees not voluntary. 


In a suit by profession tax assessees against the Panchayat 
Board for refund of excess of profession tax on the ground that 
the defendant Board was not justified in rejecting the return of 
income submitted by the plaintiffs and that the defendant in each 
case acted arbitrarily and illegally by fixing the income without 
taking any of the matter specified in r. XI-A (4) of Sch. IV of 
the Local Boards Act into consideration, it was contended by the 

NRC ` 
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Board that the suits were not maintainable as the jurisdiction of 
the Civil Courts was excluded by S. 228 to impeach the validity of 
the assessment made and further that as the payments were 


voluntary not having been made under protest, the plaintiffs had 
no cause of action for refund, 


Held, (1) that the jurisdiction of the Civil Courts would be 
taken away only if it was shown that the provisions of the Act 
had in substance and effect been complied with and that it had not 
been shown that the return of income by the plaintiffs was incom- 
plete or inaccurate or at any rate that the Panchayat Board had 
considered the matters specified in r. XI-A (4) of Sch, IV of the 
Local Boards Act in allotting the class to the assessee for purposes 
of profession tax, and hence the suits were maintainable ; 

(2) that the payments, though not accompanied by protest 
were not voluntary because under r,28 of Sch. IV tothe Local 
Boards Act the assessee had first to pay the tax demanded before 
he could appeal challenging the validity of assessment and thata 
payment made as a condition precedent to the exercise of a legal 
right or to get an official act done which would not be done but 
for the payment, could not be said to be voluntary. 

67 M.L,J. 566 and 45 L.W. 489, distinguished and explained. 

55 M.L.J. 770 at 776, approved and applied. 

K. Bashyam Aiyangar for K. Rajah Aiyar for Pennonesi: 

D. Narasaraju for Respondents. 


K.C. _——— 


[F.B] . 
The Chief Justice, Varadachariar 


and King, JJ. O. P. No. 181 of 1936. 
29th April, 1937. 


` Income-tax Act (XI of 1922), S. 4—Cofee pianter—Planta- 
tions in Mysore—Assessee resident in British India—Coffee 
harvested at Mysore and sent on to Mangalore to assessee’s agent 
there—-Coffee cured at Mangalore and sold—If and to what extent 
assessee liable to be taxed therefor. 


The assessee who owns coffee plantations in the Mysore State 
is a resident of British India (Mangalore). The case stated by 
the Commissioner states that while he maintains an office in the 
‘Mysore territory to supervise the cultivation work there, the 
labour required for cultivation is recruited in Mangalore, 
materials required for the estate like manure, tools, spray 
materials, crop-bags, etc., are purchased at Mangalore, the har- 
vested crops are brought to Mangalore in their raw state to be 
cured there in the factories of P, L. Co. and the coffee seeds thus 
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prepared for the market are sold at Mangalore by P, L. Co. as thé 
selling agents of the assessee. As the sale proceeds are received 
and retained at Mangalore and a separate staff is ‘maintained by 
the assessee there to attend to the above operations, the Commis- 
sioner held that the assessee was liable to be taxed as one carrying 
on‘ business’ and receiving the income or profits thereof in 
Mangalore. The question is if the assessee can claim exemption 
under the 2nd proviso to S. 4 (2). The basis of the Commis- 
sioner’s opinion is that when a person who owns lands outside 
British India sells the produce of those lands in British India, no 
income, profits or gains can be said to arise or accrue until the 
produce is sold and that in such cases there is accordingly no room 
for the application of the proviso which only relates to “ income 
arising or accruing” in an Indian State. This emphasises 
the distinction between the place where the income accrues and the 
source from which it accrues and holds that the proviso is not 
concerned with the source, 

Held, that whatever may be said as to profits or gains, the 
view that income from agriculture can be said to arise or accrue 
only when and where the produce is sold and converted into 
money is opposed to the reasoning in (1900) A.C. 588, In respect 
of the- produce of land in British India, the Indian Income-tax 
Act recognises the receipt of income or rent in kind as receipt or 
accrual of income, As such there is no reason why the expres- 
sions ‘receipt’ or ‘accrual’ of income should not have the same 
significance when applied in connection with the receipt of produce 
from lands outside British India. The assessee in this case might 
well be held by the Mysore State to have received the income 
within that State. If for assessment in Mysore, the assessee can 
be held to have received the income in Mysore, there is no reason 
to hold why for the purposes of 2nd proviso to S. 4 (2), the in- 
come should not be held to have arisen or accrued in Mysore. 

. (1900) A.C. 588, followed. 

51. T. R. 118, dissented from. 


Clauses (1) and (2) of S. 4 are not to be read as mutually 
exclusive so as to exclude the operation of the second proviso to 
cases falling under sub-S, (1). 77 ~ 

I, L. R. 54 M. 691, discussed and distinguished. 

As the process between the time when the coffee seeds are 
picked and the time they are actually sold cannot be regarded as a 
“manufacturing process” but only a process ordinarily employed 
‘by the cultivator to render the produce fit to be taken to the 
“market”, he can claim a deduction not only of the value the coffee 
bears in a raw state in Mysore but in respect of the whole price 
realised by the sale of his coffee, 


$ 
. T. R, Venkatarama Sastri, M. Subbaraya Iyer and V. N. 
Kuppu Rao for Assessee. 
W. Patanjali Sastri and C. S. Rama Rao Sahib for the Com 


missioner. 
S.V.V. - oo 


Lakshmana Rao, J. S. A. No. 428 of 1938, 
30th April, 1937. 

Res judicata—Co-defendants—Grounds of decision—If res 
judicata. 

A creditor of A filed a suit against 4 and A’s cousin B on the 
footing that 4 and B were members of an undivided Hindu family - 
and that 4 as manager had borrowed that debt for a purpose 
binding on the joint family and prayed for a decree against 4 and 
the family properties of A and B. A remained ex parte. B con- 
tested the suit and it was held therein that A was not the manager, 
that the debt was not for any family necessity and that A and B 
were divided members. Ina later suit filed by B against A fora 
declaration that certain properties lenis in his name were his 
exclusive properties, 

Held, that the principle of res judicata as between co-defen- 
dants applied to this case and the finding as to division between A 
and B was conclusive in this litigation. The fact that A was ex 
parte in the previous suit or that the judgment in the previous suit 
was based on several findings would not affect the applicability of 
the principle of res judicata, It was open to the Court in this case 
to find on evidence aliunde whether there was a conflict inter se 
between the co-defendants in the previous suit. Not only the 
actual conclusion in a suit but also the grounds of the decision are 
ves judicata in a future litigation, 

I.L.R. 39 Mad, 1202, followed. 

LL.R. 53 All. 103 (P.C.) and other cases discussed. 

C. S. Venkatachariar and D, Ramaswomi Aiyangar for Appel- 
lant. ` “3 * 

A C. Sampath Aiyangar tor Respondent, 

S.V.V. —— 
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Varadachariar, J. S. A. No. 796 of 1933, 
29th April; 1937, 

Civil Procedure Code (V of 1908), S. 47—Suit for possession 
and mesne profits—Claim for future mesne profits—Decree silent 
regarding that claim—Later suit for future mesne profits—if 
barred by res judicata or under S. 47, Civil Procedure Code. 


The plaintiff instituted O. S. No. 90 of 1924 for recovery of 
possession of certain properties with mesne profits and certain 
alienees were impleaded as parties thereto. The defendants to 
the present suit were defendants 8 and 9 in the former suit. , That 
suit was referred to arbitrators and an award was passed on 13th 
September, 1926, to the effect that the plaintiff would been titled to 
take possession of the properties in the possession of the present 
defendants on depositing into Court on the next Vishu Sankra- 
manam day (middle of April) the sum of Rs. 2,600 for payment 
to the defendants as compensation for improvements effected by 
them. The award went on to add that the plaintiff was not 
entitled to any mesne profits until the deposit was made and it was 
next observed that “the 8th and 9th defendants being in possession 
under the term lease are liable to pay rent for the 2 years ending 
Vishu Sankramanan next, viz., Rs. 100 in all to the plaintiff; 
from the date of deposit into Court the plaintiff is entitled to 
recover mesne profits from the 8th and 9th defendants till re- 
covery of possession at the rate to be ascertained if necessary after 
the deposit”. On the filing of this award into Court, a decree was 
passed on 28th September, 1926, merely to the effect that the award 
be made a decree of Court. No formal decree was drawn up 
according to the Civil Procedure Code. The money directed to be 
deposited was ‘deposited only on 31st August, 1927 and the plain- 
tiff obtained possession through Court on 17th October, 1927, 
Nearly three years later, the plaintiff filed this suit for recovery of 
mesne profits between 31st August, 1927 and 17th October, 1927 
and for damages for waste committed between the date of the 
decree and the date of the delivery of possession. The question 
was if this plea was-not barred by res judicata and under S. 47, 
Civil Procedure Code, 


. Held, that so far as damages are concerned the claim can only 
be under S. 47 as itis subsequent to the decree. The applicability 
of S. 47 to a claim for damages of this kind is supported by A.LR. 
1923 Bom. 391 and I. L. R. 57 Mad, 68 (33 I. C. 520 observing 
contra), I.L.R. 57 Mad. 68 doubted but followed as 
the amount involved in this case under this head was small, 
Future mesne profits were claimed but the mere omission to award 
the claim for future mesne profits will not bar the maintainability 
‘of a second suit for the same. What is referred to as a plea of 

N.R,C. 
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res judicata in this connection is substantially a plea of bar under 
5.47. As the decree was not drawn up in terms of O, 20, r. 12 
directing an enquiry into mesne profits, no further proceedings 
could have been taken in that suit therefor and hence the second 
suit is not barred. 

57 M.L.J. 728, distinguished as a case where the decree 
expressly directed mesne profits to be ascertained in execution. 

B. Sitarama Rao for Appellant. 

K. Y. Adiga and K. P. Sarvothama Rao for a desl 

S.V.V. —— 


Varadachariar, J. _S. A. No. 818 of 1933. 
29th April, 1937. i 

Res judicata—Suit on tenancy—Plea that person in possession 
is colluding with tenant—Dismissal of—Later suit based on title 
against person in possession—If barred—Plea of title if can be 
raised in the suit on tenancy. 

The plaint properties belong in Jenm to the K tarwad. They 
were held on kanom by the P tarwad. In 1919, one V, a member 
of P tarwad, assigned the kanom interest to the plaintiff’s uncle 
Sand later S assigned the interest to the plaintiff 4. After the 
assignment to S by V, the K tarwad instituted O, S. No. 335 of 1920 
against the karnavan and certain members of the P tarwad for 
arrears of michavaram and got a decree. In execution of that 
decree, K tarwad brought the kanom interest to sale and a member 
of that tarwad bought it and afterwards assigned that interest to 
N, the present 1st defendant. Prior to the assignment by S to 
plaintiff A, one R was on the land as a tenant and as A suspected 
that after the Court sale in execution of O, S. No. 335 of 1920 R 
was colluding with N and her assignor, she took the precaution of 
impleading N and her assignor in a suit by her (O. S. No. 689 of 
1928) for ejectment against R. The plaint in that suit was 
framed as one on tenancy and not on title., She also took care to 
claim relief against N and her assignor who were the 3rd and 2nd 
defendants in that suit only on the ground of their having got into 
possession or attempting to get possession in collusion with the 
tenant R. In the trial A distinctly stated that she did not want the 
question of title raised in that suit. The Court found (1) that 
there was no collusion between the tenant and N, and (2) that N 
and her assignor got into possession of these items after the pur- 
chase in execution in O. S. No, 335 of 1920 and dismissed the suit, 
Then this suit was filed against 4 based on title, 

Held, the suit is not barred by O. S. No. 689 of 1928, The 
present suit is not based on the same cause of action as the former 
suit nor is the claim now put forward one that might and ought to 
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have been put forward in the former suit. A person who gets into 
possession in collusion with a tenant in possession is, so far as the 
landlord is concerned, placed under the same disability as the 
tenant from calling his landlord’s title in question: (I1.L.R. 13 Mad, 
335) and as in the former suit N was added only as standing in 
the tenants’ position, no question of title could or ought to have 
been raised in that suit. 

P. Govinda Menon for Appellant. 

P. S. Narayanaswami Aiyar for Respondents. 

S.V.V. 


Pandrang Row, J. C. R. P. No. 838 of 1935. 
30th April, 1937. 


Provincial Insolvency Act, Ss. 28 and 54—Fraudulent prefer- 
ence—Deed executed by the insolvent for himself and as guardian 
of his minor undivided sons—Document set aside as a fraudulent 
preference—-If the son’s interest also avoided thereby. 

Where an undivided Hindu father executed a transfer deed in 
. favour of one of his creditors acting for himself and as guardian 
of his minor sons and the debts are not shown to be such as do 
not bind the sons, they being antecedent debts and on an applica- 
tion by the Official Receiver in father’s insolvency to set aside the 
deed as a fraudulent preference the Court sets aside the deed as a 
fraudulent preference and therefore void as against the Official 
Receiver, the whole document is thereby set aside and not merely 
the father’s interest. The son’s share in the transferred property 
is also thereby annulled. The fact that the sons are eo nomine 
parties to the document does not make them independent -co- 
obligors, so as to treat their interests as separate from the father, 
The mere joining of the minor sons does not affect the nature 
of the transaction which is that of a valid alienation for bindin 
debts by the father. 

1934 M,.W.N, 801: A.LR. 1935 Mad. 246, not approved in this 
respect. 

M. Patanjali Sastri and T. K. Sundararaman for Petitioner, 

`K, S. Desikan and $. V. Venugo palachari for Respondent, 

S.V.V. oo 
Wadsworth and Stodart, JJ. A. S. No. 10 of 1934, 

4th May, 1937. l 

Land Acquisition Act—Failure to claim for a particular ground 
before officer or in objections—Court if can entertain the objection 
—Special adaptability—Value to acquiring officer—If can be 
considered—No purchaser other than acquirer—If yet special 
adaptability can be considered, 
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In an acquisition for harbour purposes of land in an estate the - 
land acquisition officer awarded a sum as compensation including 
therein Rs. 5,000 for damage to the unacquired property of the 
proprietor by reason of the diversion of a spring situated in the 
acquired land which helps to irrigate the proprietor’s lower garden, 
the cultivated land of which was not acquired. The proprietor 
claimed value of acquired land and a sum ‘for damage sustained by 
severance’. Neither in the statement of claim nor in the objections 
to the award did he claim for the value of the ‘special adaptability’ 
of the land acquired for supplying drinking water otherwise than 


to his own acquired lands, But before Court he argued a claim for 
that also. 


Held, that this claim can be entertained if it is not inconsistent 
with his original claim. S. 53 of the Land Acquisition Act makes 
Civil Procedure Code applicable to all proceedings before the 
Court under the Land Acquisition Act where the Code is not 
inconsistent with the Act and therefore O. 14, r.3, Civil Procedure 
Code, will apply and will enable the Court to consider in framing 
the issues not only the pleadings (i.e., the statement of claim, the 
award and the objections thereto) but also the allegations of the 
pleaders where they are not inconsistent with the pleadings. The 
Court would therefore have jurisdiction to frame an issue which 
does not directly arise from the objections taken provided that. 
it is not totally inconsistent with them and the-Court could have 
given the claimant leave at the time of issues to amend his state- 
ment of objections. Though S., 18 (2) requires that the applica- 
tion for a reference to Court shall state the grounds on which the 
objection is taken, there is a sufficient compliance with the provi- 
sions of this sub-section if the application states on which of the 
four heads of objections detailed in sub-S. (1) the applicant 
proposes to rely. When an objection to the amount is taken, the 
Court has jurisdiction to work out the amount of the compensation 
in a manner different from that which has been adopted in the 
statement of objections. The Court has jurisdiction in a proper 
case to consider the effect of valuation on a different basis though 
no express objection was taken on this basis and no specific claim 
for compensation to this effect was urged before the acquisition 
officer, 


23 L.W. 731 and L.R. 57 I.A. 100, distinguished, 

59 M.L.J. 30, doubted. ; 

In a case of compulsory acquisition the owner is only entitled 
to claim compensation based on the value of the land to himself 


and not based on its value to the acquiring authority. The value to 
be ascertained is the value to the seller of the property in its actual 
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condition at the time of ex-propriation with all its existing 
advantages and with all its possibilities, excluding any advantage 
due to the carrying out of the scheme for which the property is 
compulsorily acquired. There was here at the time of the notifica- 
tion no other purchaser besides the Harbour authority who was 
reasonably possible as a purchaser for the drinking water-supply 
onthe land. That being so, this special adaptability has no value 
apart from the value created by the scheme for which it is 
acquired. What is called special adaptability of the land, ze., the 
natural suitability of the land for some special use other than the 
use to which it is put by the owner, is an element to be taken into 
consideration in assessing the value, and the compensation to be 
awarded for such special adaptability is its value based on prudent 
business calculations having reference to the position on the date 
of the notification, But where on that date there exists no person 
who can reasonably be presumed to be a probable buyer of the 
property for the special purpose to which it is adapted, then the 
special adaptability cannot be taken into consideration at all in 
assessing the compensation, for to take it into consideration in 
such circumstances would be to make the acquiring authority pay 
for its own improvements, would nullify the effect of the statutory 
power of compulsory purchase, and would involve the considera- 
` tion of the urgency which has led to the acquisition. 


Page (of Calcutta Bar) instructed by The Government 
Solicitor for Appellant. 

The Advocate-General (Sir A. Krishnaswami  Aiyar), 
K. Umamaheswaran and P, Venkataramanayya for Respondent. 

S.V.V. — 


Varadachariar and Pandrang Row, JJ. Appeal No. 218 of 1934. 
5th May, 1937. 

Nattukotiai Chetties—Custom—Agency—First agency—-Agent 
continuing for another agency—Handing over of accounts to 
principal—If rendering of accounts—Suit for specific charges in 
accounts—If Art. 89 or Art. 90 governs the case—If the two 
agencies to be treated as separate. 

The plaintiff hada cloth shop in Kumbakonam and he was 
also doing some money-lending business there. The defendant 
became his agent at Kumbakonam under a salary chit (Ex. A) 
dated 28th April, 1919. As usual it was for a period of three 
years and provided that the defendant should receive a salary of 
Rs. 50 a month. On 18th May, however, the plaintiff gave a 
letter (Ex. I) to the effect that, in addition to the salary, the 
defendant was to be paid 5 per cent. of the profits after deducting 
‘interest charge’ and other charges. To facilitate the conduct of 
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business a power of attorney (Ex. B) was executed by plaintiff 
in favour of the defendant on 12th November, 1920, but this was 
not in terms limited to any specified period. On 24th August, 
1922, a new salary chit (Ex. C) was executed under which the 
defendant was to. be paid a salary of Rs. 90a month and 7 per 
cent. share of the profits both to take effect from 13th April, 1922. 
The defendant continued in the business of agency up to 29th 
January, 1925. The account books were handed over to plaintiff. 
The plaintiff brought this suit on 23rd January, 1928, to direct the 
defendant to render proper accounts, It was contended that the 
suit was barred under Art. 90 and that evenif Art. 89 applied, 
the agencies under Ex. A and Ex. C cannot be treated -as distinct 
agencies and the suit must be held to be barred at least as regards 
(Ex, A) agency. 


Held, that though by reason of the plaintiff being in posses- 
sion of accounts, the plaintiff had not to pray for a general 
accounting, it was a suit for account. The mere fact that the 
plaint also contained allegations that in certain transactions the 
defendant had acted in excess of his authority will not make the 
suit any the less one governed by Art. 89. I.L.R. 41 Mad. 1, 
followed. 

The principal purpose of the salary chit is to fix the remunera- 
tion of the agent; whether on the termination of the period fixed 
in the salary chit the agency also terminated or not isa question 
of fact and not a question of law. There was here no justification 
for treating this as two separate agencies for this purpose. 31 
M.L,J. 685, relied on. 

The plaintiff had invested some money as capital in the 
business. He claimed that before the 5 per cent. under Ex. A or 
7 per cent. under Ex. Iis ascertained, interest at a reasonable rate 
on the sums invested should be deducted. l 

Held, the ordinary rule is that as between partners or between 
the principal and an agent who is paid for his services by a share 
of the profits of the business, interest on capital is not to be 
charged in taking accounts unless there is some agreement to that 
effect; and in construing an agreement between partners, this rule 
will have to be kept in view so that unless the agreement has 
clearly indicated a different arrangement, the partner will not be 
entitled to interest. 

When an agent of a Nattukottai Chetti firm leaves the 
business, the principal has no alternative but to accept all the out- 
standings as they stood at the time the agent left the business. The 
mere fact of the entries having been carried into the new books 
‘does not justify the inference that all the outstandings were 
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accepted by the plaintiff as good assets. But where particular out- 
standings arising out of credit transactions were really realisable 
assets on the date when the defendant left the business, the mere 
fact that by reason of subsequent events, that is either on account 
of change in the situation of the debtors or because of laches or 
negligence on the part of the plaintiff or his later agents in making 
the collections, some of these outstandings have not been realised, 
they should not be deducted to the prejudice of the agent in 
calculating profits to determine the share thereof payable to the 
agent. 

K. V. Krishnaswami Aiyar and R. Ramasubba Atyar for 
Appellant. 

T. M. Krishnaswami Aiyar and T, S. Krishnamurthi Aiyar for 
Respondent. 


S.V.V. _—— 


Venkataramana Rao, J. S. A. No, 702 of 1933. 
5th May, 1937. 


Minor—Decree by consent—Court not apprised of all facts 
known to-one of the parties—If can set aside the decree. 

A decree suffered by a next friend or guardian ad litem of the 
minors in a suit can be set aside on their attaining majority on the 
ground of fraud, collusion or gross negligence of the next friend 
or guardian, What is gross negligence will depend on the facts of 
each case, but it must be such negligence as would lead to the loss 
of a right which must have been successfully asserted if the suit 
had been conducted or resisted with due care (6 C.L.J. 448). The 
omission to prosecute a claim (3 W.R. 46), to set up a valid plea 
(27 M.L.J. 486), to offer evidence to support a plea (67 M.L.J. 
927) have been held in certain circumstances to amount’ to gross 
negligence as would warrant giving relief to a minor by setting 
aside the decree. A decree by consent would stand on the same 
footing as other decrees (28 Bom.L.R, 362 and A.I.R. 1929 Mad. 
96, distinguished), though it may be a consent decree obtained 
with the sanction of Court cannot be set aside except upon very 
strong grounds (46 E.R. 419). 


An obligation is cast on both the parties to place all the 
materials in their possession before Court where minors are 
concerned in order to enable the Court to judge the fairness of 
the compromise. There must be a compromise of doubtful claims 
and there must be equal knowledge on both sides, Where a party 
seeking the benefit of a compromise against a minor had no honest 
belief in the claim he was making and the claim’ was absolutely 
without any foundation, the compromise would not he allowed to 
stand, The reason is that the Court is not apprised of the real state 
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of facts and the compromise sanctioned by the Court must be 
deemed to have been passed on a misapprehension of material facts 
having been withheld by the party who had knowledge of the 
same, Such withholding would in law amount to fraud. Failure 
of a guardian to do his duty in getting all the available material 
and placing it before the Court would amount to gross negligence 
and stand on the same footing. 

L.R. 18 Eq. 573, rel. on. 

I.L.R. 45 Cal. 17 and I.L.R. 47 Mad: 181, ref, 

A.I.R. 1929 Mad. 96, distinguished. 

B. Jagannadha Das for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for Respon- 
dents. 

S.V.V. —— 

Venkataramana Rao, J. S. R. No. 26683 of 1936. 

6th May, 1937. 

Court-Fees Act, Art, 17-A—Suit by a puisne mortgagee—Prior 
mortgagee added as defendant—No dispute about amount due to 
prior mortgagee—Court deciding against priority—Appeal by prior 
mortgagee—Court-fee payable. 

- In a suit to enforce a mortgage dated 7th August, 1920, 
executed in favour of plaintiff’s assignor by the first defendant, 
the eleventh defendant was impleaded as a party to the suit on the 
ground that he was in possession of the suit properties as an 
assignee from a purchaser at a sale in execution of a mortgage 
decree obtained by one N in respect of a mortgage dated 7th 
August, 1915, executed by the third defendant in favour of N’s 
father V. One of the defences of the eleventh defendant was 
that he was entitled to set up the mortgage of 1915 asa shield, 
being a mortgage prior in date to the mortgage sued on and that 
the priority claimed by him should be recognised. An issue was 
raised “whether the eleventh defendant is entitled to the priority 
claimed and is plaintiff obliged to redeem him.” The lower Court 
denied the claim to priority and ordered that the sale proceeds 
should be first paid to plaintiff and out of the balance the eleventh 
defendant should be paid. As against that the eleventh defendant 
filed this appeal and paid a court-fee of Rs. 15 as fora declaration 
and the office objected that it was not sufficient. 


Held, that the court-fee was proper. In cases where the 
amount is not disputed and where the liability of the mortgage 
property is also not disputed and the only question is who is 
entitled to be paid the sale proceeds, so far as the prior mortgagee, 
who is a defendant i is concerned, the only relief, that could be got 
by the pusine mortgagee in the suit brought by him will be a 
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declaratory one. In this case the order for sale has been passed at 
the instance of a puisne mortgagee. The other directions 
necessarily follow from this order for sale by reason of the prior 
- mortgagee being made a party to the suit. There has already been 
an order for sale; there has already been a declaration of liability 
of the suit property in respect of the mortgage set up by the 11th 
defendant. The only question is whether he is entitled to any 
priority. All that he is seeking in appeal is to get rid of the 
declaration made against him and to have a declaration in his 
favour. Therefore a declaration is enough. 

T.L.R. 61 Cal. 320, relied on. 

LL.R. £4 All. 647, not followed. 

48 LJ. 323 and 16 A.L.J. 81, distinguished. 

K.V. Ramachandra Atyar for Appellant. 

K. S. Champakesa Aiyangar for The Government Pleader for 
Government. 


S.V.V. ——— 


Varadachariar and Pandrang Row, JJ. Appeal No. 223 of 1934. 
6th May, 1937, 

Appeal—Hindu Law—Suit for maintenance — Coparcener 
becoming insolvent pending suit—O fficial Receiver added as defen- 
dant—Insolvent also on vrecord—Decree therein—Appeal by 
insolvent alone—O fficial Receiver impleaded as respondent——Ap peal 
if maintainable—Provincial Insolvency Act, S. 59—Civil Procedure 
Code, O. 21, rr.8 and 10. 


The plaintiff, the widowed daughter-in-law of the Ist 
defendant, brought a suit for maintenance, past and future. 
During the pendency of the suit in the trial Court, the 1st defend- 
ant was adjudicated an insolvent on the application of a creditor. 
On adjudication the Official Receiver was added as 2nd defendant. 
It was objected that after addition of the Official Receiver, the Ist 
defendant cannot continue the defence. But the Court overruled 
it and he was permitted to continue. The Official Receiver did not 
appear to have taken any part in the conduct of the defence when 
the decree was passed in the lower court. The Ist defendant 
therefore filed this appeal impleading the Official Receiver as a 
party respondent. 

Held, that the appeal is maintainable. The Ist defendant is 
eo nomine a party and as such he is entitled to appeal in the 
absence of any specific provision disentitling him from appealing. 
It cannot be said that the claim in the suit is one which merely 
related to the property of the insolvent. ‘Relating to property’ in 
S. 59 (d) of the Provincial Insolvency Act should not be treated 
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as synonymous with “affecting the property”. It is no doubt only 
by reason of the possession of the coparcenary property that the 
lst defendant will be liable to the plaintiff. But so far at any rate 
as arrears are concerned, the plaintiff complains that the 1st 
defendant has been in possession of property from her husband’s 
death to date of suit and has withheld maintenance and therefore 
this liability is a personal liability of the 1st defendant. The mere 
fact that the plaintiff will also be entitled to ask that it should be 
charged on the property will not show that the liability is not ~, 
personal but only shows that the plaintiffs’ right is twofold and 
cumulative. Even as regards the future liability, it is no doubt 
limited by the possession of the property and the extent of pro- 
perty but as long as he is in possession of assets, his liability will 
continue to be personal to the limit of the property. O. 21, rr, 8 
and 10 do not deprive him of this right of appeal. 

ILL.R. 36 Bom. 568, not approved. 

13 L.W. 616 and 65 M.L.J. 719, relied on. 

Prima facie the charge must be on the husband’s share in joint 
family property, although in exceptional circumstances a court 
may declare a charge on a larger extent of the joint family 
property. . 

M.S. Ramachandra Rao for Appellant. 

A. Lakshmayya for Respondent, 


S.V.V. 
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NOTES OF INDIAN CASES.. 


Deena Banpnu Gan v, Maxim SARDAR, (1935) ILL.R. 
63 Cal. 763. n n 


This decision raises the question of a tenant’s right to dispute 
the title of his landlord if the latter is only a benamidar; and 
we submit, if we may say so with respect, that the learned 
Judge has laid down the law correctly though the effect of the 
prior decisions is far from clear. The learned Judge has held 
that even if it is only the benamidar who let the tenant into 
possession, the latter is estopped from disputing his title and 
showing that the real owner is some one else. The material cir- 
cumstance is as to who inducted the tenant into possession 
and not in whose favour the lease deed is executed. 

` In this connection, it must be observed that in the English 
text books, the rule of estoppel against the tenant disputing the 
title of his landlord has been dealt with as a species of estoppel 
in pais and not under the head of estoppel by deed. The rule 
in England which has been followed in this country under 
S. 116 of the Indian Evidence Act, is based on the tenant taking 
possession under the person who inducted him into it. That it 
is not an estoppel by deed is clear from the fact that even in 
cases where the tenancy has not been created by deed it has 
been held to apply. (Phipps v. Sculthorpel and Doe v. 
Wilkinson2.) The rule of estoppel against the tenant has 
gone to the length that when a person representing himself 
as the agent of two persons lets a tenant in possession, the 
latter cannot show in a suit by the person who so let him into 
possession that he was not the agent of those principals. 
Fleming v. Gooding. 





1. (1817) 1 B. and Ald. 50: 106 E. Ri. 19. 

2. (1824) 3 B. and C. 413: 107 E.R. 787. 

3. (1834) 10 Bing. 549; 131 E.R. 1008. 
NEC i 
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It is thus clear that if a benamidar let a tenant into 
possession, the latter cannot set up the benami character of the 
former’s title. This is what the learned Judge has pointed 
out in this case. It must be admitted. that this aspect 
of the matter has not been kept clearly in view in Kuppu 
Konan v. Thirugnanasambandam Pillai, a decision which 
further proceeds on the older Madras view that a 
benamidar cannot bring a suit which is no longer the 
law after the Privy Council decision in Guru Narayan v. 
Sheolal Singh?. The later decision in Muthuswami Aiyar v. 
Solat Konans, simply follows the case in Kuppu Konan v. 
Thirugnanasambandam Pillai. As regards the old decision in 
B. Donzelle v. Baboo Kedarnath Chuckerbutty4 we are not sure 
whether the learned Judges did not try to rest the rule of 
estoppel against tenant disputing his landlord’s title as a 
species of estoppel by deed which they say is inapplicable to 
this country. The ‘view of the learned Judges in that case 
would seem to be that the English rule of estoppel against 
tenant would not apply to this country. This is how the 
learned authors of the well-known commentary on the Indian 
Evidence Act Mr. Ameer Ali and Sir John Woodroffe have 
understood that decision at page 904 of the 9th edition of their 
work.. There is no doubt that when the case came up at 
a later stage in Kedarnath Chuckerbuity v. Benjamin Donzelles, 
‘Mr. Justice Phear stated the principle correctly in his judgment. 
Whatever may be the effect of these older decisions, the case 
under notice places the matter on the only correct and intelligible 
legal footing. 


PONNAMBALA DESIKAR v. PERIYANAN CHETTY, (1936)-71 
M.L.J. 105: L.R. 63 I.A. 261: LL.R. 59 Mad. 809 (P.C.). 

Since Vidya Varuthi’s case6 many attempts have been 
made to restrict the operation of that case. In some cases it 
was sought to restrict it to leases; in some to mutts or other in- 
stitutions where the head has a beneficial interest and to ex- 
clude temples where the trustee has no interest; in others, again, 
the position was taken that there was a conflict between that 
judgment and other judgments’ of the Privy Council, e.g., 

1. oS LL.R..31 Mad. 461. 
2. (1918) LLR. 46 Cal. 566 3. (1914) 26 M.L. J. 597. 
4. (1871) 7 B.L.R. 720: 16 W.R. 186. 


5. (1873) 20 W.R. 352. 
6. (1921) 41 M.L.J. 346: L.R. 48 L.A. 302: LL.B, 44 Mad. 831 (P.C.), 
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Gnanasambanda v. Velu Pandarami1, Damodar Das v. Lakhan 
- Das? and that the conclusion in those judgments was prefera- 
ble and it was thought that support was to be found for that 
view in Subbayya Pandaram v. Muhammad Mustapha 
Maracayar8, In Mahanth Ram Charan Das v. Naurangi Lals 
their Lordships held that the distinction between leases and 
other kinds of alienations was unjustified. In that case, their 
Lordships resolved the apparent conflict between the judgments 
of the Privy Council by pointing out that in those other cases 
the alienation was of the office itself and not of an item of 
property to which different considerations would apply. In 
this case, their Lordships finally hold that there is no justifica- 
tion for the view that there is a difference between mutts, 
temples or family endowments. In all cases equally the rule 
laid down in Vidya Varuthi Thirtha v. Balusami Aiyars 
applies. So that during the lifetime of the grantor the aliena- 
tion would be voidable and limitation would not run; so also 
in the case of his successors who might be presumed to 
know of the circumstances of the grant and its invalidity 
and can, therefore, be presumed only to continue the tenure 
for their lives. But as time goes on the question whether 
the alienation (in this case it was a lease) was originally 
justified becomes less easy to answer and after a time, 
even if-the manager knows of the absence of necessity of 
the lease, it might become necessary to consider whether he 
also knows of and can be taken to rely upon the presumption 
which imputes such knowledge to all of his predecessors and 
then the question to be decided becomes as formulated by their 
Lordships whether the manager knowing of the infirmity of 
the alienation, accepted the rent as payable in respect of certain 
tenancy which it was in his power to create for the period of 
his own managership or to create for a shorter period and to 
continue from time to time or whether on the other hand it is 
that he accepted it as payable in respect of a permanent right 
which it was no longer in the power of his temple to repudiate. 
On the facts of this case their Lordships held that the latter 
was the right inference and so held that adverse possession ran 
during the period of the management of Nataraja who was a 





(1899) 10 M.L.J. 29: L.R. 27 LA. 69VI.L.R 23 Mad. 271 (P.C). 
(1910) 20 ML.J. 624: L.R. 37 LA. 147: LL.R. 37 Cal. 885 (P.C.). 
(1923) 45 M.L.J. 588: L.R..50 I.A. 295: LL.R. 46 Mad. 751 (P.C.). 
(1933) 64 M.L.J. 505: L.R. 60 LA. 124: LL.R. 12 Pat. 251 (P.C). 
(1921) 41 M.L.J. 346; L.R. 48 T.A. 302: LL.R, 44 Mad. 831 (P,C.), 


ere 
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remote sticcessor of the alienor. On the judgment of their 
Lordships three positions are possible: (i) the successors might 
know of the invalidity or-may be so placed in point of time as 
to be-presumed to know and the presumption will be that they 
simply continued or if they recognised the permanent tenure, it 
would be tantamount to the grant of a new permanent tenure 
and attract the same consequences as the original grant; (i) 
the successors may not be aware of the circumstances and 
acquiesce in the original grant in which case, adverse posses- 
sion would commence; and (iii) the successor may be aware and 
yet consider it not possible to repudiate and so acquiesce in 
which case also, the possession of the tenant would be adverse. 


These principles would mutatis mutandis apply to sales 
and other alienations but in their application might present 
great difficulties. The only consoling feature is that the legis- 
lature has made the rule more definite and these discussions 
will soon become out of date. 


The observations of the Privy Council in Mahanth Ram 
Charan Das v. Naurangi Lal, Vidya Varuthi Thirtha v. 
Balusami Aiyar? and Subbayya Pandaram v. Muhammad 
Mustapha Maracayar8, would seem to be taken in some 
cases as upholding the alienations for the life of the 
grantor even if he should be disposed to question them. From 
the discussion in this case, it would seem to be clear that all 
that their Lordships mean is that the alienation is not void 
altogether but only voidable and as such there is no adverse 
possession during the lifetime of the people at whose option it 
is voidable and not that they are good for his lifetime 
absolutely. Such alienations can certainly be avoided by 
persons interested like worshippers or disciples and they can be 
avoided even by the alienating manager himself for it is 
difficult, as their Lordships point out in this case to justify the 
barring of suit on the ground of personal estoppel when it is 
all. round recognised that the property vests in the deity or 
institution and not in the head or manager. That is the view 
taken in a series of cases in Madras. (See Yasim Sahib v. 
Ekambara Aiyar4.) in 


ee ae 











ye 


1, (1933) 64 M.L.J. 505: L.R. 60 LA. 124: LL.R. 12 Pat. 251 (P.C). 

2, (1921) 41 M.L.J. 346: L.R. 48 T.A. 302: LL.R. 44 Mad. 831 (P.C). 

3. (1923) 45 M L.J. 588: L.R. 50 LA. 295: LL.R. 46 Mad, 751 (P.C). 
4, (1919) 37 M.L.J, 698. = 
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Jocenpra CHANDRA BANERJI v. SHACHEENDRA pee 
SHEAL, (1935) LL.R. 63 Cal. 813. 

One of the questions in this case was whether a promissory 
note which is not Properly stamped can be used as an 
acknowledgment of a prior loan referred to in it and the 
learned Judge has answered it. in the negative relying on the 
wide language of S. 35 of the Indian Stamp Act of 1899. In 
coming to this conclusion, the learned Judge has differed from 
two decisions of the Madras High Court in Gopala Padayachi 
v. Rajagopal Naidu) and V. R. Rakkappan Ambalam v. C. 
Suppiah Ambalam2 and the decision of the Allahabad High 
Court in Randhir Singh v. L. Thaman Lals. There is also a 
later decision of the Madras High Court to a similar effect in 
Vencheswara Sastri v. Narayana Aiyart. These decisions pro- 
ceed on the view that an unstamped doctiment which is re- 
quired by law to be stamped can be used in evidence fora 
collateral purpose. It is difficult to justify these cases having 
regard to the wide terms of S. 35 of the Act which in this 
respect are the same as those of S. 14, sub-S. (4) of the 
English Stamp Act of 1891. It has been held in Fengl v. 
Fengl5 that under the English section there is no justification 
for holding that an unstamped document can be used in 
evidence fora collateral purpose. Even in Madras, the latest- 
view is, as laid down in 67 M.L.J. (Notes of Recent Cases) 
p. 37, that an unstamped promissory note cannot be used in 
evidence to prove an acknowledgment of the debt differing 
from Rakkappan Ambalam v. Suppiah Antbalam? and Venches- 
wara Sastri v. Narayana Atyar*. Reference may also be made 
to a later decision of the Patna High Court in Tribhuan: 
Ojha v. Ramchandra Dube’, The subject will be found fully 
discussed with reference to all the English and Indian cases 
in an article in 68 M.L.J. (Journal) p. 37. 





SECRETARY OF STATE FOR INpIA IN CouNciL v. Lovna 
CoLLIERY Comeany, Lrp., (1935) I.L.R. 15 Pat. 510. 

Suits for recovery of compensation amounts statutorily 
payable on account of acts done by Government do not come 








1, ALR. 1926 Mad. 1148. 
2, A.LR. 1930 Mad 485: 32 L.W. 691, 
3. A.J.R. 1934 All. 951. 4. (1932) 36 L.W. 918, 
5. (1914) Probate 274. 
- 6 (1934) LL.R. 14 Pat. 233: ALR. 1935 Pat. 375, 
NLC. 
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under Art. 2. They are governed either by Art. 18.0r: Art. 120. 
Where the plaintiff's complaint is not that the Government’ s 
action in acquiring his property is wrong but only that the 
statutory compensation payable is being withheld from him, he 
is not claiming compensation by way of damages for an illegal 
or tortious act and such cases are not within the scope of 
` Art. 2 of the Limitation Act. Claims for monies due under a 
statutory liability will ordinarily come under Art. 120 only. 





_ BRAJNANDAN SıncuH v. RAmNATH Matt, (1935) LL.R. 15 
Pat. 561 (F.B.). 

Institution of deliberately false suits by plaintiff against 
defendants who are residing at places far away from the parti- 
cular Courts, is not perhaps infrequent. The legislature added 
a new S. 35-A to the Civil Procedure Code providing for 
compensatory costs in some cases. There would appear to 
have been also certain administrative circulars which provide 
for the District officer procuring the services of the Local 
Government pleader on behalf of such defendants after he has 
satisfied himself through the agency of the Criminal Intelligence 
Department that there are valid grounds for believing that the 
claim is deliberately false and oppressive. The proceedings in 
this case disclose. that the practice has been apparently for the 
Criminal Intelligence Department Officials to write to the 
presiding officer of the Court that the matter is being investi- 
gated and asking for postponement of the trial pending enquiry. 
At any rate that is what happened in this case. Their Lordships 
had no hesitation in condemning such procedure as totally 
unwarranted and animadverted on the same as a serious 
interference with the course of justice. Their Lordships 
further observe that such communications from third parties, 
however laudable the motive, should never form part of the 
record and under no circumstances should action be taken upon 
such communications unless and until the Court had drawn to 
them the attention of the party who might be adversely 
affected and has heard such party ordinarily in open Court. 

It may be noted that, with reference to the receipt of an 
anonymous letter by a judge relating toa case pending before 
him, the Privy Council observed in Srinivas Prasad Singh v. 
Keshava Prasad Singhi, that the proper thing to do is to 





1. (1935) 70 M.L.J. 94: L.R.63 LA, 12: L.L.R, 63 Cal. 662 (P.C.). 
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destroy the letter and that if however the letter sliould have 
been -kept in the record, the parties should at once have been 
informed of its existence. 





NRISINGHA CHARAN Nanpy CHoupury v. RAJNITI 
PRASAD SINGH, (1936) 71 M.L.J. 60: L.R. 63 LA. 311: LL.R. 
15 Pat. 567 (P.C.). 


_ This decision is noteworthy in so far as their Lordships 
repel the contention that the word ‘trial’ in the provision of 
the act to the effect that the ‘trial’ of suits in. certain 
Courts should be regulated by the ordinary Civil Procedure, 
should be construed as not including jurisdiction to take 
cognisance of the suit. The judgment holds that the provision. 
that the ‘trial’ of suits is to be regulated by the Code includes 
all essential matters governing the hearing of a cause including 
the preliminary matter of the competence of the Court to 
entertain it. The rules of the Code relating not only to 
procedure but also those governing jurisdiction are equally 
applicable. So construed, the sections of the Civil Procedure 
relating to jurisdiction, Ss. 16 to 22 are applicable to the Civil 
Courts in the Sonthal Parganas area and it follows that a suit 
by a mortgagee for sale of.the hypothéca can be instituted i in 
any of the Courts where portion of the subject matter was 
situated. . 

The decision in Rajah Seirucharla Ramabhadra-Raju v. 
Maharajah of Jeyporet is therefore distinguishable inasmuch 
as both the Courts are governed by the Civil Procedure here 
and the choice is only between them and S. 17 of the Civil 
Procedure Code will therefore be applicable. 





MAHARAJA Kumar Ram RANBIJAYA PRASAD SINGH v. 
Deroxr Anr, (1936) I.L.R. 15 Pat. 619. 

The distinction between retrospective operation of an Act 
and its scope in interfering with existing rights though arising 
out of transactions prior to the Act coming into force is illus- 
trated in this decision. The relevant provisions of the Act 
conferred on every tenant in possession of certain lands at the 
time of the commencement of the Act, certain occupancy rights 
and provided against his being ejected for a definite period. It 


1. (1919) 37 M.L.J. 11: L.R-46 LA. 151: LL.R. 42 Mad. 813 (P.C); 
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was argued that persons who had been inducted into possession 
under tenancies before the Act came into force were liable to 
be ejected on the expiry of the period of their existing tenancies, 
and could not take advantage of the statutory protection. 
Their Lordships reject this argument and hold that all tenants 
in possession are included within the scope and ambit of the 
section and words limiting the benefit conferred and excluding 
tenants under leases granted prior to the commencement of the 
Act cannot be imported into the clear language of the statute. 
The question is not whether the Act was retrospective but only 
. whether on a proper construction of the language as it stands 
the existing rights of the landlord to recover possession in 
future are affected or not. Tenancy legislation often confers a 
right of occupancy and takes away the right of the landlord to 
eject the tenant. An instance of a similar right can be seen in 
S. 6 of the Madras Estates Land Act and a Full Bench of the 
Madras High Court in Kanakayya v. Janardhana Padhi, 
construed the section as conferring a right of permanent and 
heritable occupancy even as regards tenants who were in actual 
possession on the relevant date though the landlord had 
actually obtained a decree in ejectment against them but had 
not by that time taken possession of-the land under the decree. 


cee sent a te ens nner 


1. (1910) 21 M.L.J. 31: LL.R. 37 Mad. 1 (F.B.). 
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Jott Lat San v. SHEODHAYAN Prasan SAH, (1936) 
LL.R. 15 Pat. 607. 

A second suit for redemption is not barred merely because 
of the decree in a previous suit for redemption obtained by the 
same plaintiff, notwithstanding that he did not pay the amount 
and actually redeem the mortgage. The conflict on this ques- 
tion must be taken as settled by the decision of the Privy 
Council in Bhaiya Raghunath Singh v. Hansraj Kunwar! to 
which however no reference is made in the judgment under 
notice. The earlier Full Bench decision to the contrary of the 
Madras High Court in Vedapuratti v. Vallabha Valia Raja? 
has been overruled by the recent decision of a Full Bench of 
the Court in Viroopakshan Nambudripad v. Chembu Nayar, 
Unless therefore the statutory right of redemption given by 
S. 60 of the Transfer of Property Act is extinguished by 
means and in manner enacted for that purpose by the Act and 
the Civil Procedure Code, the mortgagor can exercise it and a 
suit for redemption will lie accordingly. 





ByRAMJI Bomanji TALATI v. THE OFFICIAL ASSIGNEE 
oF Bomsay, (1935) LL.R. 60 Bom. 444. 

« The Statute of Limitations has nothing to do with the 
bankruptcy laws. When bankruptcy ensues there is an end to 
the operation of the statute with reference to debtor and credi- 
tor.’—Per Bacon, V.C., in Ex parte Lancaster Banking 
Corporation4. It is well settled that the debts which are barred 
by limitation are not provable in insolvency. The question is 
what is the material date when the debt must be alive, to be 
capable of proof. Is it the date of the petition for adjudica. 
tion or the date of the order of adjudication under the Provin- 
cial Insolvency Act? Is it sufficient if a debt is not barred at 
the date of the act of bankruptcy under the Presidency Towns 
Insolvency Act? These questions have been recently considered 
by some of the High Courts, there being no direct older autho- 
rities under the Indian decisions. In Nizam v. Babu Ram the 
Lahore High Court held that a debt not barred on the date of 
the petition under Act V of 1920, should be admitted to proof 





1. (1934) 67 M.L.J. 813: L.R. 61 I.A. 362: LL.R. 56 All. 561 (P.C.). 
2. (1902) 12 M.L.J. 128: I.L.R. 25 Mad. 300 (F.B.). 
3. (1937) 1 M.L.J. 83 (F.B.). 
4. (1878-79) L.R. 10 Ch. D. 776. 
5. (1933) LLR. 14 Lah. 730. 
N.LC, 
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though. it was barred onthe date of the adjudication order. 
Reliance was placed on the well-known provision of ‘ relation 
‘back’ under S. 28, cl. (7). The decision’ under notice holds, 
with reference to the Presidency Towns Insolvency Act, that 
it is enough if the debt was not barred at the commencement 
“of the bankruptcy, that is on the date of the earliest act of 
‘bankruptcy. The Madras High Court had recently to consider 
the matter in C.R.P. No. 1097 of 19351 and in an exhaustive 
judgment their Lordships ultimately agree with the Lahore 
view though several considerations are pointed out which may 
well justify a different conclusion. The true principle must be 
that the running of limitation is stopped when a trust is created 
statutorily, for the bénefit of the creditors and that must be 
taken to be the crucial date. There is nothing to prevent'a 
creditor from suing a debtor till the date of the order of adjudi- 
cation. The English Act has now by its rules fixed the date of 
the receivership order as the date on which the debt must be 
subsisting for being admitted to proof. The Indian systems of 
bankruptcy differ from the English system in several parti- 
‘culars and the Acts themselves are by no means so clear or 
comprehensive as they ought to be. Ona. matter like this the 
‘Legislature should leave no room for any doubt. The insol- 
vency laws need a revision and a committee to deal with the 
same cannot be formed too soon. l 





Manasır Prasan v. Briz Moman Prasan, (1936) LL.R. 
15 Pat. 637. ° : 

The short and cryptic decision of the Judicial Committee 
in Annapurnabai v. Ruprao2? which has been misunderstood as 
giving a wide scope for purposes of appeal to the Privy Coun- 
cil under Ss. 109 and 110, has been in more recent decisions of 
the various High Courts confined to its facts and narrowed 
‘down in its operation. The Calcutta High Court has in Bibhooti- 
bhooshan Datta v. Sreepati Datta® considered the question 
. fully. The Madras High Court has recently followed the said 
decision and has dealt with the exact scope and effect of the 
Privy Council decision. (See Venkitaswami Chettiar v. Sekkutti 


e 





“1, (1937) 1 M.L.J. (Short Notes) 16. 
2. (1924) L.R: 51 LA. 319: LL.R. 51 Cal. 969 (P.C). 
<3: (1934) LL.R. 62 Cal. 257. 
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Pillai.) The decision under notice also takes a similar view 
and has negatived the right of further appeal where the peti- 
tioner has. obtained on appeal a modification on one point and 
that completely in his favour, and has concurrently failed on 
other and different points. In such cases the decision is to 
be taken as an affirming one when an appeal is sought to be 
preferred with reference to such other points on which both 
Courts have agreed in their conclusion. 


VitHaL THuxaram Kuvxarni v. Batu Baru, (1936) 
LL.R. 60 Bom. 671: 38 Bom.L.R. 520. 


This decision is illustrative of the modern tendency 
towards equality of rights between the sexes and the leaning of 
Courts against any preference on the ground of sex alone. 
One may feel that this is against the spirit of the Hindu Law 
which ordinarily distinctly prefers the male claimant to the 
female claimant of an equal degree. The learned Judge how- 
ever felt free to ignore the distinction as the matter before 
him was admittedly not governed by any definite text. In the 
particular case, a brother and sister have been held to be 
equally entitled to succeed as co-heirs to the stridhana property 
of their married sister. Her husband had predeceased her and 
there were no husband’s sapindas to claim the property. Even 
in the case where the woman had been married in the approved 
form of marriage, her blood relations are entitled to succeed in 
the absence of her husband and his sapindas. The Crown 
cannot claim by escheat when the parents of the woman or 
their sapindas exist and can inherit. So much had been autho- 
ritatively settled by decisions of all the High Courts. But 
curiously enough, the relative order inter se amongst blood 
relations, in the absence of her parents had not been considered 
and decided before. Each of the claimants in the case claimed 
to succeed to the entire property as sole heir to the exclusion 
of the other. The learned Judge held that both were of the 
same degree of propinquity and sex being no disqualification 
according to the learned Judge, both succeeded as co-heirs. If 
it were a case of succession to the property of a male, un- 
doubtedly the brother excludes the sister. Even for stridhanam 
succession in the case of an unmarried girl, the brother comes 





1. (1936) 71 M.L.J. 580. 
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before the sister by express texts. But the case under notice, 

was treated as not covered by any text or authority or valid 
- analogical reasoning and on the ground of equity, the judg- 

ment was in favour of both. The decision relied on by the 

learned Judge however does not bear out the conclusion, as 
there was no competition between males and females of equal 
degree in the case cited and followed. The ultimate conclusion 
can be supported only on the ground that other things being 
equal, no distinction should be. made between claimants of 

equal degree merely on the ground of sex. This is not perhaps 

in strict accord with the basic notions of Hindu lawyers but 
modern views of equity tend in that direction and that perhaps 
is the only safe foundation, for the conclusion arrived at. One 

need not regret the result though its soundness is not free from 

doubt. 
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CALICO Printers’ ASSOCIATION V. JEEVAN RAM GANGA 
Ram ann Company, (1936) I.L.R. 63 Cal. 897. 


The question that arose in this case was whether it was 
obligatory on the Court to order security for the costs in a suit 
where the defendant resides ‘outside British India and is not 
possessed of any immovable property in British India. In 
England it has been held that a plaintiff residing abroad is 
bound to furnish security. for the costs if he has no immovable 
properties inEngland, (Ebrard v. Gassier)1and the rule has been 
` held to be an inflexible rule subject to certain well-recognised 
exceptions (Crozat v. Brogden®.) It must be noticed that in 
England there is no statutory provision on the point, as we have 
here in O, 25, r. 1 of the Civil Procedure Code. It was argued 
in the case tinder notice that the word “may” in the rule should 
be read as having an obligatory force if the conditions of the 
rule are satisfied conformably to the English decisions; but the 
learned Judge has overruled the contention and held that it is 
only discretionary even though the conditions/referred to in 
the rule are present. The point is concluded by authority in 
favour of the view taken by the learned Judge by the prior 
decisions of the Calcutta High Court in In the goods of 
Premchand Moonshee? and Degumbari Debi v. Aushootosh 
Banerjee* which have not been referred to by him. That the 
power under O. 25, r. 1, to order security for costs is only 
discretionary will further appear clearly when we compare it 
with the terms of the proviso to O. 41, r. 10 which enacts 
that it is obligatory on the Court to demand security in appeals 
where the appellant is residing out of British India and is not 
possessed of sufficient immovable property within British 
India. We are however not clear that the reluctance of Fry, 
L.J., in Ebrard v. Gassier! noticed by the learned Judge in this 
case was with reference to the obligation to furnish security 
rather than his adherence to the view held in Redondo v, 
Chaytors. 





Pan Mat Lopwa v. Gav MAL Looma, (1936) I.L.R. 
63 Cal. 1153. 


The question in this case is one of considerable interest to 
social reformers and arose under the Child Marriage Restraint 


Fn (1884) 28 Ch. D. 232. 2. (1894) 2 Q.B. 30, 
3. (1894) L.L.R. 21 Cal. 832. 4. (1890) I.L.R. 17 Cal. 610. 
5. (1879) 4 Q.B.D. 453. 


r 
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Act of 1929, commonly known as the Sarda Act.- In a suit for 
partition, a receiver was appointed and an application was 
made to the Court for a direction to the receiver to pay a sum 
of money for the marriage of a girl in the family. The girl 
was over fourteen years of age. The marriage was fixed up 
with a boy of less than eighteen and the question was whether 
under the circumstances the Court could sanction any amount 
from the estate in the hands of the receiver for such a 
marriage. The Court answered it in the negative. 


Though the point is one in which persons holding conserva- 
tive and advanced social opinions may hold contrary views, in 
a Court of law, such considerations have no value and the 
question has to be decided according tolaw. In the first place, 
it must be noticed that the marriage of a girl in a joint family 
is a necessary samskara for which joint family funds can be 
legitimately utilised (Lalla Gunpat Lal v. Mussamat Tooran 
Koonwarl and Subbayya v. Ananta Ramayya2.). If so, it is 
doubtful if money is spent or property is alienated to meet the 
expenses of a marriage of a girl to a boy of less than eighteen, 
the expenditure would be improper or the alienation bad, 
though it may render the persons who solemnised the marriage 
and the parents of the couple,etc., liable to prosecution. The 
offence is oné created by the statute and unless the marriage 
is rendered invalid by the statute it seems difficult to say that 
the expenditure or alienation would be unlawful. Whatever 
may be the case if the marriage were to be celebrated in British 
India, the ,parties in the case wanted the marriage to be 
solemnised outside where the Act has no force, though the 
parties may be ordinarily resident in British India. That in 
such a case no offence under the Act has been committed was 
held by the Bombay High Court in Narayan v. Emperors’, A 
contrary view has been taken by a single judge of the Madras 
High Court in Sreeramamurty v. Ranganayakulu4. We are 
not sure that the decision of the Bombay High Court was 
referred to before the learned Judge in the Madras case. None 
of the points made by Sir John Beaumont, C.J., which led the 

Bombay High Court to come to that conclusion has been 
referred to or dealt within it and this detracts considerably 





1. (1871) 16 W.R. 52. 
2, (1928) I.L.R. 53 Mad. 84 (F.B.). 
3, (1935) LL.R. 59 Bom. 745: A.LR. 1935 Bom. 437. 
2 4, (1937) 1 M.L.J. 388. 
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from the weight of the Madras case, which does not appear to 
have been fully argued on this question. It is unnecessary to 
stretch the provisions of a penal enactment beyond their appa- 
rent tenor and it seems with all deference, too much to rely, as 
the learned Judge in this case has done, on the preamble of the 
Act for the conclusion that such an expenditure like the one in 
question is improper. It is well known that the preamble to a 
statute is no guide to the construction of the enactment when 
there is no ambiguity in its provisions and the preamble itself 
is no part of the enactment (Brindabun Chunder Sircar 
Chowdhry v. Brindabun Chunder Dey Chowdhry1 and 
Collector of Trichinopoly v. Lekkamani®,). 





Ca#Hatra Pat Sinch v. Kaaray Ram Lacuumi Ram, 
(1936) I.L.R. 63 Cal. 1210. 


In this case a single Judge of the Calcutta High Court has 
held that where a decree passed against a number of judgment- 
debtors is transferred to another Court for execution because” 
one of the judgment-debtors has not property within the 
jurisdiction of the Court which passed the decree sufficient to 
satisfy it, the decree-holder cannot execute the decree in the 
transferee Court against any other judgment-debtor. No 
authority has been referred to in support of the proposition 
and reliance has been placed by the learned Judge only on the 
language of S. 39 of the Civil Procedure Code. It is difficult 
to support the conclusion on the language of the section, as all 
that it lays down is that the insufficiency of the property of a 
judgment-debtor to meet the decree is a ground for the transfer 
of the decree to another Court for execution. What the powers 
of the Court to which the decree is transferred are, in respect 
of execution, have to be gathered from S. 42 of the Civil 
Procedure Code, which: lays down that the powers of the 
Court to which the decree is transferred are the same as those 
which it possesses as regards the decrees passed by itself. It 
cannot be doubted that if the decree had been originally passed 
by the transferee Court, it would have the power to execute it 
against all or any of the judgment-debtors. It is possible to 
say that it cannot: execute the decree against any of the 





1. (1874) L.R. 1 I.A. 178 at 190. 
2. (1874) L.R. 1 LA. 282 at 306. 
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judgment-debtors. We do not find any reference to this section 
in the judgment of the learned Judge. Again even the weight 
of authority seems to be against the view of the learned Judge. 
It is well recognised that a portion of a decree cannot be 
transferred for execution to another Court Prakash Chandra 
v. Ramnarain!. Nor can‘a decree be transferred for execution 
for a limited purpose to another Court Chatter Pat Singh v. 
Kirat Chand Srimal2. Reference may also be made to Kusum 
Kamini v. Sailesh Chandra’ which is to a similar effect. It 
may also be noticed that once a decree has been transferred to 
another Court for execution, the original Court which passed 
the decree, except for the limited purposes mentioned in O. 21, 
rr. 16 and 22 and in the limited class of cases where simultaneous 
execution is ordered, is not a proper Court for executing the 
decree so long as the order of transfer is in force, Maharajah 
of Bobbili v. Narasaraju Bahadur+. These decisions seem to 
indicate that the decree is transferred in its entirety and it 
can execute the decree in any manner according to its tenor. 
For all these reasons, we venture to think that both the sections 
of the Civil Procedure Code and authority seem to be opposed 
to the view of the learned Judge in this case. 


1. (1917) 43 I.C. 186. 2. (1917) 39 I.C. 737. 
3. ALR. 1935 Cal. 118: 38 C.W.N. 1053, 
4, (1916) 31 M.L.J. 300: L.R. 43 I.A, 238: LL.R. 39 Mad. 640 (P.C.). 
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c.o SOMESĘWARI PRASAD v. MAHESHWARI Prasan, ale, 
L:R. 63 LA: 441: LL.R. 16 Pat. 1 (P.C.). 


The holder of an impartible estate can incorporate other 
immovable properties belonging to him, as an accretion to 
that estate, where the estate is impartible by custom and not 
by a Crown grant. (Shiba Prasad Singh v. Rani Prayag Kumari 
Debil.) The crucial test of incorporation is the intention of the 
holder to incorporate which may be express or implied. Where 
the estate holder was an adjudged lunatic, their Lordships 
hold that properties purchased by the Court of Wards on his 
behalf could not be deemed to have been so incorporated, as no 
question of the intention of the owner could arise in such a 
case. It seems to follow that the same reasons will apply 
even in the case of a minor owner of an impartible estate, the 
guardian’s intention in such cases being of no avail. In the 
particular case the purchase was of properties originally part 
of the impartible estate and granted by the estate as mainten- 
ance grants to a junior branch. Even such circumstances were 
held by their Lordships not sufficient to justify an inference of 
merger of the tenure with the reversionary right either on the 
ground of an actual or even presumed intention. Their 
Lordships say that the Court can presume an intention only 
where such a merger will be beneficial to the owner and in the 
particular case it would not be to the advantage of the holder 
that the purchased property which is prima facie self-acquired, 
should merge in the ancestral impartible estate as merger would 
not only deprive him of his unrestricted power of disposal 
over them but-also operate as a gift to the eldest son and rob 
the junior members of the family of the right of inheritance 
under the ordinary law. Of the two reasons given, the first 
isnot perhaps quite convincing as their Lordships. seem to 
have ignored, the undoubted and well-established right of the 
holder of an impartible estate to alienate the same at his 
pleasure, a right declared and given effect to as early as Sartaj 
Kuari v. Deoraj Kuari2 and ever-afterwards affirmed in 
several decisions. The result of the incorporation is only to 
impress properties so incorporated with all the incidents which 
attach ‘to the ancestral impartible estate itself. The second 
réason is nothing more than a mere statement that the rule of 





. 1, (1932) 63 M.L.J. 196: L.R. 59 LA. 331 :LL.R. 59 Cal. 1399 (P.C.). 
<2. (1888) L.R. 15 LA. 51; LL.R. 10 All. 272 .(P.C.)- - 
NTC 
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primogeniture is an exceptional one and being contrary to the 
maxim of equity that ‘ equality is equity’ should be establish- 
ed by. strict proof. 





Daroca Rai v. Baspeo Manto, (1937) LL.R. 16 Pat. 
45. 


Can a Hindu widow sell property of her husband for 
payment of a debt incurred by her for legal necessity and 
binding on the reversioners, when that debt has become time- 
barred. The Allahabad High Court would seem to have held 
in Makkhanlal v. Musammat Sardar Kunwar! that she could not. 
The present judgment holds that she can and we think rightly. 
It is well settled that she can pay her husband’s time-barred 
debts. As regards her own debts properly incurred for neces- 
sity, even when the debt becomes barred, it should not be 
regarded as beyond her powers to sell the estate for payment 
of such debts. She can now acknowledge such debts so as to 
bind the reversion. (See Act I of 1927.) The test of “necessity 
or benefit” as usually stated is not to be taken as a kind of 
aphorism to be narrowly understood in the etymological sense 
of the words. The basic notions of Hindu law on the 
subject of debts should not be ignored. Hindu law itself 
recognises no law of limitation. A widow is in no sense a 
trustee for the reversion but isa full owner though with 
qualified powers of disposal. It is essentially a just and proper 
thing to pay up such. debts though time-barred and a rever- 
sioner should not have a grievance in such cases. : 


ER 





DART Sao v. THe OFFICIAL RECEIVER, (1937) 
I.L.R. 16 Pat. 60 (F.B.). 


In commenting on Nilkanta Narayan Tewari v. Debendra 
Nath Ray? we ventured to point out that the soundness of the 
decision was open to considerable doubt and the decision 
should be reconsidered by a Full Bench (see Nilkania N arayan 
Tewari v. Debendra Nath Ray3.) The Patna Court has by its 
present Full Bench decision overruled the earlier case and has 
declared the law in the same terms as all the other High-Courts 
had laid down. It may now be taken to be settled law that while 

ie “1. ALR: 1932 All. 555. co 
2, (1936) LER. 15 Pat. 363. > 3. (1936) 71 M.EJ.-23 (N.I io), 
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the sons’ shares as such do not vest in the Official Receiver, 
the Hindu father’s power to sell the shares of the sons also for 
non-Avyavaharika debts will vest in the Receiver and the 
Receiver can exercise the same wherever the father himself 
can do so, The law on this point is now the same both under 
the Presidency Towns Insolvency Act and the Provincial 
Insolvency Act. 





GHANSHYAM Das Marwari v. Racuo Samu, (1937) 
LL.R. 16 Pat. 74 (S.B.). 

A Special Bench of five judges has held that a negotiable 
instrument can be transferred otherwise than by endorsement 
and delivery and that a promissory note can be. assigned as a 
chose in action under S. 131 of the Transfer of Property Act. 
This point has long ago been taken as settled law by the other 
HighCourts. (See Muthar Sahib Maraicar v. Kadir Sahib 
Maraicar.1) S. 137 of the Transfer of Property Act gives only 
an extended privilege to mercantile documents and is in no way 
restrictive. (Venkatarama Aiyar v. Krishnaswami Chettiar2.) 
It was hardly necessary to constitute a Special Bench -but 
_ apparently because of a reported decision in Pearay Pasi v. 
Gauri Lall3 to the contrary appearing in the authorised Law 
Reports of the Province the Full Bench was constituted to 
reconsider it. The earlier decision is rightly overruled and 
all the High Courts are now agreed on this view. 


ee ee 


RAMPARIKHA PANDEY v. MussAMMAT RAMJHARI KUER, 
(1936) I.L.R. 15 Pat. 753. 

This decision points out the distinction between a suit for 
balance of unpaid purchase money based on a contract in the 
registered sale deed, promising to pay the same and a suit where 
it is based on failure to pay the same and on the statutory 
obligation to pay the agreed price. In the one case Art. 116 
of the Limitation Act will apply and in the other case Art. 111 
alone will apply. A recital that the consideration has been 
paid may be proved by evidence aliunde to be erroneous and a 
suit for recovery of the unpaid money will come under Art. 111 


1. ae 15 M.L.J. 384: I.L.R. 28 Mad. 544. 2. (1932) 35 L.W. 755, 
-. 3. (1934) LL.R. 13 Pat. 655. 
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only; as the suit is in spite of the document and not under it: 
Art. 120 is excluded as there is a specific article dealing with. 
stich acase. The distinction is illustrated by the decision in 
Raghubir Lal v. United Refineries, Lid.1, where the suit was 
one based on breach of a contract in writing registered. 


“oa, 





THAKUR SINGH v. RAMGULAM SINGH, (1936) LL.R. 15 
Pat. 762. 


. The soundness of this decision is open to doubt. ‘So long 
as the mortgage in favour of the plaintiff was not and could 
not be set aside’ asia fraudulent preference the plaintiff was 
entitled to the right of a secured creditor. There was no 
estoppel by which he was precluded from disputing the rights 
of. the Government whose prior mortgage was invalid for 
` want-of'registratiori and who as a matter of fact ‘never assért- 
ed- or enforced any mortgage rights at all. In the circum- 
stances there does not seem to have been any legal objection to 
the enforcement of the plaintiff's mortgage as a mortgage 
untrammelled by the superior rights of any other person. 
The mere recital in the plaintiff’s document that there was a 
prior mortgage in favour of the Government is not sufficient 
to give any. larger rights tothe auction purchaser in the case... 


> 
Set 
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1. (1933) 64 M.L.J. 655: L.R, 60 I.A. 183; LL.R. 11 Rang. 186 (P.C.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—SiR M. VENKATASUBBA Rao, Kt., Officiating 
Chief Justice, Mr. Justice Cornisa anp Mar. Justice 
VENKATARAMANA Rao. 


Madana Mohana Naiko .. Appellant*® (Plaintiff) 
= @, 
Krupasindhu Naiko (dead) and 
others ~.. Respondents (Defendants 


and lst defendant's © 


Legal Representatives). 
Court-Fees Act (VII of 1870), S. 12 (2)—Scope—Deficiency in court-fee 
—Erroneous decision regarding category of suit—Appeal to High Court— 
Power of Court to collect deficient court-fee—Civil Procedure Code (V of 
1908), Ss, 2,96 and O.7. r. 11. . 
The Appellate Court has power under S. 12 (2) of the Court-Fees Act to 
require a party to make good the deficiency in the Court-fee payable by him 
in the lower Court in cases in which the lower Court has expressly or 
impliedly decided the question of the category in which the suit ought to be 
placed for purposes of Court-fee but which decision is in the opinion of the 
Appellate Court erroneous. 
Scope of S. 12 of the Court-Fees Act discussed with reference to Ss. 2, 
96 and O. 7, r. 11, Civil Procedure Code, 1908. 
Appeal against the decree of the Court of-the Subordinate 
Judge of Berhampore in O. S. No. 35 of 1927. 


The appeal first came up before Cornish and Varadachariar, 

JJ., who made the following Order of Reference to a Full Bench :— 
Varadachariar J.—In this case, a question as to the scope of 

: cl, (2) of S, 12 of the Court-Fees Act has been raised, under the 





* Appeal No. 432 of 1929, 7th October, 1936. 
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following circumstances. The plaintiff who sued for partition 
valued the suit for purposes of jurisdiction at Rs. 6,000, but he 
paid a court-fee of Rs. 100 only under Art. 17-B of the Court- 
Fees Act. An issue (No. 10) was raised as to whether the court- 
fee paid was correct; the lower Court, without any discussion, 
he) iit was correct. 


As the suit was decided against the plaintiff, he filed an 
appeal here, valuing the appeal at Rs. 6,000 but again paid a 
court-fee of Rs. 100 only. When the matier came before us, we 
held that court-fee should be paid on an ad valorem basis, under 
S.7 (iv) (b) of the Court-Fees Act and the appellant has accord- 
ingly paid in the amount required to make up the fee payable on 
the valuation of Rs. 6,000. With reference to the additional fee 
payable on the same basis in the Lower Court Mr, Jagannadha 
Doss has contended that the case does not fall under cl. (2) of the 
S. 12 of the Court-Fees Act and the plaintiff cannot now be called 
upon to pay the additional fee. 


The argument was based on certain decisions of this Court 
and of the other High Courts, relating to the provision as to 
finality in the concluding part of the first clause of S. 12. As the 
question raised is one of some general importance we gave notice 
to the Government Pleader and have had the benefit of an argu- 
ment on behalf of the Government. Though we do not feel much 
doubt as to the true-construction of cl. (2), we have preferred to 
refer the matter to a Full Bench, because our view may seem to 
restrict or qualify the language employed in the judgment of the 
Full Bench in Lakshmi Amma v. Janamajayan Nambiar\, 

Beginning with Annamalai Chetti v. Lieut. Col. J. G. Cloete? 
this Court has consistently held that the concluding words of 
cl. (1) of S.12 do not preclude an appeal by a party when the 
question raised relates not to ‘valuation’ in the narrow sense of 
amount but to the ‘category’ in which a suit is to be placed for the 
purpose of determining the court-fee. The view taken in Anna- 
malai Chetti v, Lieut.-Col. J. G. Cloete? was affirmed by a Full 
Bench in Lakshmi Amma v. Janamajayan Nambiarl, Mr, 
Jagannada Doss argues that the expression “the said question” in 
cl. (2) of S. 12 must be interpreted in the light of these decisions 
that an appellate-Court can act under this clause only when there 
has been an error in the lower Court’s determination of the 
amount at which the subject-matter of the suit should be valued 
and that where, as in the present case, the lower Court has erred 
in determining the ‘category’ in which a suit is to be placed, the 
appellate Court cannot invoke this clause and require the party to 








1. (1894) 4 M.L.J. 183 (F.B.). 2. (1881) LL.R. 4 Mad. 204. 
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‘pay the additional fee required to make up the proper fee payable , 


on the plaint in the lower Court. We are not prepared to accept 
this contention. 


The decisions above referred to do not proceed on the footing 
that the word ‘valuation’ will not comprise the question of category 
as well as the question of amount, Indeed, under the opening 
words of cl. (1), it is the duty of the Court to decide both classes 
of questions; the question of category will fallto be decided on the 
construction of the plaint and the question of amount may have to 
be determined after an investigation under Ss. 9 and 10 of the Act. 
But in pursuance of the principle that court-fee is primarily 
a question of revenue and not amatterin dispute between the 
parties, the legislature thought it right to exclude a right of 
appeal in such matters and hence provided that the decision of a 
Court under cl. (1) of S. 12 “shall be final as between the parties”, 
Difficulties arose in reconciling this provision with the provision in 
the Civil Procedure Code giving a right of appeal against an order 
rejecting a plaint for non-payment of the proper court-fee. The 
High Courts have sought to reconcile the two provisions by hold- 
ing that the finality enacted by S. 12, cl. (1) of the Court-Fees Act 
must, in view of the right of appeal given in the Code, be restrict- 
ed to cases where the decision of the lower Court relates to the 
question of amount and not to the question of category. It is 
unnecessary for us to say anything as to the correctness or other- 
wise of this line of reasoning. But we think that the language 
employed in the decisions dealing with this question must be 
understood with reference to-the question then under considera- 
tion and not extended to cover the interpretation of cl. (2) of 
S. 12 which has been enacted with a wholly different purpose in 
view, namely, the protection of the interests of the revenue. 


Even asa matter of construction, it seems to us that the 
expression ‘said question’ in cl. (2) refers back to the expres- 
sion ‘every question’ in the opening part of the first clause and if 
the opening words of the cl. (1) -will comprise both sets of ques- 
tions, namely, amount as well as categroy, we see no reason why 
the same scope Should not be given to cl. (2) as well. The last 
few words of cl. (1) are really paranthetical and there is no 
reason why cl. (2) should be read as a/proviso to the main provi- 
sion in cl. (1). Itis true that a fiscal/enactment should be inter- 
-preted according to the natural meaning of the words employed 
but there -is-no more justification for restricting their natural 
meaning than for.widening it. If by reason of the collocation of 
the provisions there is any room for ambiguity, it seems to us legiti- 
mate to have due regard to the fact that the purpose of cl. (2) is 
to protect the interests of the revenue, 


Venkata- 


subba 
Offg. 


Rao, 
C.J. 
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In. Shama Soondary v. Hurro Soondary, and in Lakshmi 
Ammal, In re® the power of the Appellate Court to take action 
under S. 12, cl, (2) in circumstances like those of the present case 
was recognised, but the question was not raised or considered in its 
present form. The observations of ihe Privy Council in Rachappa 
Subrao v. Shidappa Venkatrao8 and the decision of this Court 
in Tekana Kavandan v. Alagiri Kavandan4 no doubt affirm the 
differentiation between the interests of the revenue and the rights 
of the parties, but they do not throw much light on the present 
aspect of the question, nor are the decisions in Raj Rajeswari Jiu 
v. Gati Krishna and Baij Nath v. Dhani Ramé of rauch help in 
this connection. . 

We may add that it has been contended on behalf of the 
Government that even if cl, (2) of S. 12 should be construed in 
the manner suggested on behalf of the appellant, the appellate 
Court may insist on the payment of the deficient fee even in 
respect of the Lower Court, either under S. 28 of the Court- 
Fees Act or in the exercise of inherent power, We are not 
much impressed with this argument but as we are referring the 
question to a Full Bench, we have thought it right to refer to the 
argument. We refer the following question for the opinion of a 


l Full Bench. 


“Has an appellate Court power to require a party to make good the 
deficiency in the court-fee payable by him inthe lower Court in cases in 
which the lower Court has expressly or impliedly decided the question of 
the category in which the suit ought to be placed for purposes of court-fee_ 
but such decision is in the opinion of the appellate Court erroneous.” 


On this reference the appeal came on for hearing before a 
Full Bench as constituted above. 

S. A, Seshadri Aiyangar for B. Jagannadha Das for 
Appelant. 

K. S. Champakesa Aiyangar for the Government Pleader. © 
(EK. S. Krishnaswami Aiyangar) on behalf of the Government. 

The Opinion of the Court was delivered, by 


‘The Officiating Chief Justice——The question of law 
referred to the Full Bench for determination is interesting and 
not covered by authority. When the appeal came to be heard 
by the referring Judges, it was found that the court-fee paid 
on the memorandum of appeal was deficient and an order was 





1. (1881) LL.R. 7 Cal. 348. : 2. (1925) 49 M.L J. 608. 
3.- (1918) 36 M.L.J. 437: L.R. 46 L.A. 24: LL.R. 43 Bom. 507 at 518 (P.C.). 
4, (1914) 25 I.C. 506. 5. (1923) 39 C.L.J. 217. 


6. (1929) LLL.R.51 Al. 886. 
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thereupon made directing that the proper amount should be 
paid. So far the case presented no difficulty, but the question 
arose whether the learned Judges could require the appellant 
to pay the proper court-fee in the Court of First Instance. 


The doubt that has arisen, which has led to this reference, 


may be expressed as follows. S. 12 of the Court-Fees Act 
runs thus :— 

- “() Every question relating to valuation for the purpose of determining 
the amount of any fee chargeable under this chapter on a plaint or memoran- 
dum of appeal shall be decided by the Court in which such plaint or 
memorandum, as the case may be, is filed, and such decision shall be final as 
between the parties to the suit. 


(it) But whenever any such suit comes before a Court of Appeal, 
reference or revision, if such Court considers that the said question has been 
wrongly decided to the detriment of the revenue, it shall require the party by 
whom such fee has been paid to pay so much additional fee as would-have 
been payable had the question been rightly decided, and the provisions of 
S. 10, paragraph 11, shall apply.” 


It seems to have been argued, that in what is termed 
‘valuation’ two different things are involved, first, the funda- 
mental question of category and secondly, the question of 
appraisement, and, that it has been held in numerous decisions 
that the finality contemplated in the first sub-section, attaches 
to a decision relating to appraisement as distinguished from 


category. The next step in the argument seems to be, thatthe, 


words “the said question” in the second part must receive the 
same interpretation as the expression “every question relating 
to valuation” in the first part and if that be so, when the 
decision relates to category, it does not attract the operation 
of the second part and the appellate Court cannot therefore 
make an order directing the deficiency to be made good. This 
contention appears to us to involve a fallacy. The words 
“every question” are of a comprehensive nature and there 
seems to be no reason why they should be construed in the 
restrictive sense suggested; indeed, some at any rate of the 
decided cases show that the view that a decision relating to 
category is not final, is not based upon any such limited con- 
struction. True, that in Annamalai Chetti v. Lieut.-Col. J. G. 
Cloetel, the learned Judges place upon the words the narrow 
meaning. They observe: 


“Tn our judgment the terms of the 12th section ought not to receive a 
larger interpretation than they fairly admit of. They do not declare the 
decision of the Court in which the plaint or appeal is filed final on all ques- 











l (1881) TL-R. 4 Mad. 204 


F.B. 
Madana 
Mohana 

Naiko 
v. 
Krupa- 
sindhu 
Naiko. 


Venkata- 
subba Rao, 
Ofig. C.J. 


© FB. 


Madana 


Venkata- 


subba Rao. 
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tions which may arise respecting the court-fee but on every question relating 
to valuation for the purpose of determining the amount of the court-fee.” 

It is difficult to see, as observed in Muhammad Sadik v. 
Muhammad Jani, how a Court could determine the amount 
without deciding the question as to the relief sought that is the 
category to which a particular suit belongs) and how yet the 
relief sought is to be deemed as not comprised in the question 
relating to the valuation (at p. 93). On the other hand, ina 
later case on the point, namely, Lakshmi Amma v. Janamajayan 
Nambiar2, the learned Judges proceeded upon the footing that 
the word ‘valuation’: comprises both the factors that is the 
category as well as the computation of value. Having said so, 
they felt constrained to hold in view of certain provisions of 
the Civil Procedure Code, that the question of valuation should 
be viewed in two aspects for the purpose of deciding when a 
decision as to valuation is final and when appealable. They 
ultimately decided that when the mistake made by the Judge 
relates to the category, an appeal lies and not when it relates to 
the computation. Whether the 1877 Code, which was then under 
consideration, warrants this conclusion, is a matter open to 
doubt, but it is not at present within our province to express 
any final opinion on that, point. The difficulty felt seems to 


have been, as to how to reconcile the provisions of the Code 


telating to appealability with S. 12 of the Court-Fees Act. 
Now let us examine the provisions of the present Civil Pro- 
cedure Code. O. 7, r. 11 shows that the question of the 
deficient court-fee can be viewed not only in two (as assumed 
in Lakshmi Amma v. Janamajayan Nambiar2), but in three 
aspects. Cl. (b) refers to the case where the relief claimed is 
under-valued. This comprises both the category and the 


computation. Under cl. (c) the mistake relates neither to .. 


category nor to appraisement; the valuation in both these 
aspects having been properly made, the plaint is nevertheless 
written upon an insufficiently stamped paper. R. 11 provides 
that the plaint shall be rejected when the plaintiff being 
required to make good the deficiency fails to do so. The 
rejection of a plaint under S. 2 amounts toa decree and is 
appealable under S. 96. Were the matter res integra, it does 
not. seem to us impossible to reconcile these provisions with 
S. 12 of the Court-Fees Act, giving full effect to both the 
statutes. The present trend of decisiors seems to be that where 


1. (1888) LL.R. 11 AIL 91 (F.B.). 2. (1894) 4 M.L.J. 183 (F.B.). 
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plaint is rejected under clause (b) of O. 7, r. 11, the order 
rejecting the plaint is not appealable when the order is 
based on a question of valuation pure and simple; but if the 
order involves a decision of the category to which a -suit 
belongs, the order is appealable. As we have said, this view is 
the result of the endeavour to reconcile the Code with the 
Court-Fees Act, but is it really necessary to. take such a view? 
One might suggest that if the decision under S. 12 of the 
Court-Fees Act leads to a rejection of the plaint under the 
Code, then such a rejection, amounting as it does to a decree, 
ought in all casesto be appealable; but where the decision does 
not lead to rejection of the plaint, thereis no reason why finality 
should not in every case attach to that decision. In this way, 
as we have observed, both the statutes can be reconciled. To 
explain what we mean, let us take this example. Supposing 
the Court decides that the proper court-fee has been paid, that 
decision should be final as between the parties and it should not 
be open to the defendant to question it. Again, let us suppose 
that the Court decides that’ the court-fee paid is deficient and 
requires the plaintiff to make good the deficiency and he com- 
plies with that order; here no question of the rejection of 
plaint can arise and the decision as between the parties ought 
to be final. As we have said, however, this-is not a matter 
which directly arises under the present reference, but the 
discussion is relevant in.this way. It shows that the view 
taken in the numerous.cases as to appealability does not 
necessarily rest upon the restrictive construction suggested of 
the opening words of S. 12. We have already referred in this 
connection to Lakshmi Amma v. Janamajayan Nambiar1, 


The only ground urged therefore disappearing, we can see no. 


ground which would justify us in giving to the words “the said 
question” in the second part the limited meaning contended 
for. Though the question has been pointedly raised here for 
the first time, we may observe that our attention has been 
drawn to numerous cases where it was assumed, without dis- 
cussion, that the High Court acting under S. 12 (ii) has 


power to require the plaintiff to bring the additional fee paya-. 


ble in the lower Court even where its decision was as to cate- 
gory as distinguished from computation. 


Our answer to the question is therefore in the affirmative. 


Reference answered in the affirmative. 





B. V. V. | 





1. (1894) 4MLJ, 183 (FB), n 


F.B. 
Madana 
Mohana 

Naiko 

v. 

Krupa- 

sindhu 

Naiko. 
Venkata- 
subba, Rao, 
Offg. C.J. 


e 


F.B. 

Sivasurya 
narayana 

Chetti 

v. 

Audi- 
narayana 

Chetti. 


Venkata- 
aa Rao, 


8 THE MADRAS LAW JOURNAL REPORTS. [1937 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—]usrIce Sir M. VENKATASUBBA Rao, Mr. 
Justice VARADACHARIAR AND MR. Justice Horwitt. 


P. Sivasuryanarayana Chetty alias 
Alleyya, minor by next friend E 
Seshamma, .. Appellant* (Plaintiff) 


VU. 
P. Audinarayana Chetti and 
another .. Respondents (Defendants). 

Hindu Law—Adoption—Widow's husband’s brother giving conseni— 
‘Allegations of fraud and corruption with regard to motive for consent found 
wanting—Adoption valid—Revocation after consent once given by sapinda— 
Not valid. 

When a sapinda upon a dispassionate consideration of the question once 
gives his consent for the adoption of a boy, he cannot arbitrarily or capri- 
ciously withdraw it. 

Suryanarayana v. Ramadoss, (1917) 34 M.L.J. 87: LL.R. 41 Mad. 604, 
Seshagiri Aiyar, J’s views approved. 

It is contrary to the spirit of Hindu Law, which treats a sapinda’s con- 
sent as amounting to an expression of his opinion that the adoption conduces 
to the spiritual benefit of the deceased person, to say that the discretion im 
the exercise of which a sapinda gives his consent necessarily carries with it 
a power to revoke. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 52 of 1933. r 

T. M. Krishnaswamy Aiyar instructed by Short Bewes 
& Co, for Appellant. 

V. Radhakrishnayya, Y. Venkatasubramanian and Kasturi 
Seshagiri Rao for Respondents. 

The Judgment of the Court was delivered by 

Venkatasubba Rao, J.—This appeal was directed to be 
posted before a Bench of three Judges, as it was thought it 
would become necessary to examine conflicting decisions on the 


‘points raised. 


The facts have been fully and lucidly set out by Mr. 
Ramappa in his judgment and we shall therefore refer only to 
such of them as have an immediate bearing on the questions at 
issue. There were three brothers Audinarayana,’ Venkata- 
subbayya and Subbaroya. Venkatasubbayya died in 1926 and 
his minor son is the plaintiff. The second defendant is the widow 
of Subbaroya, who died in 1931. Audinarayana, the surviving 


brother is the first defendant. The plaintiff alleged in his plaint 


that on the strength of the first defendant’s consent, which 
he attacked as being fraudulent and corrupt, the second - defen- 





~ 





Ç. C. Ç. Appeal No. 11 of 1934.” 20th October, 1936. 
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dant proposed to take in adoption, a boy by name Radhakrishna, 
her brother’s son, and the suit was brought for a declaration 
that the consent was invalid and for an injunction restraining 
the widow from making the intended adoption. 

We must at the outset state that in the lower Court it was 
objected on behalf of the defence, that a suit such as the 
present, asking for a declaration of the sort claimed, is not 
legally maintainable. . The objection was expressly abandoned 
before us and therefore we have not had to consider the ques- 


tion whether the present suit does lie or not. We refer to. 


this, in order to guard against our decision being understood as 
involving any pronouncement on that point. 

Now to return to the facts, the first defendant’s consent 
was given by a deed dated 26th January, 1933, which was 
registered. The suit was filed om the following day, that is, 
the 27th January and on the 24th July, when the action was 
pending, thefirst defendant sent a notice to the widow revòking 
his consent. 

Two questions have been raised: first, whether the first 
defendant’s consent was given with a fraudulent or corrupt 
motive and was therefore not sufficient to validate the adoption 
and secondly, whether the subsequent revocation was proper 
and valid. 

[After dealing with the evidence on the question whether 
the sapinda’s consent was influenced by fraudulent or corrupt 
motives and finding them not existing His Lordship pro- 
ceeded. ] 

Then we pass on to the question whether a sapinda’s 
consent is revocable and if so, whether the revocation here is 
valid. As the lower Court points out, the first. defendant in 
revoking his consent acted arbitrarily. As already mentioned, 
he gave his consent on the 26th January, 1933; in his written 
statement, filed on the 23rd March, there is-a re-affirmation by 
him of his previous consent, which he wishes should remain in 
force. But within a few months, he changed his mind and 
purported to cancel it, but had the honesty to admit in the 
witness-box that his revocation was due to “family misunder- 
standings”, though he would add that he would prefer a 
’ Bokkali boy. On this evidence the learned Judge’s conclusion 
that the revocation was arbitrary, is perfectly justified. As 
Seshagiri Aiyar, J., points out in Suryanarayana v. Ramadoss! 





1. (1917) 34 M.L.J. 87: LL.R. 41 Mad. 604, 
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the assent of a sapinda is presumptive evidence of the bona 
fides to the widow’s act. That being of the essence of the 
doctrine of consent, it is impossible to uphold the contention 
that a sapinda may at his pleasure withdraw his consent. It 
has been faintly argued that the discretion in the exercise of 
which a sapinda gives his consent, necessarily carries with it a 
power to revoke it. This is contrary to the spirit of the Hindu 
Law, which treats a sapinda’s consent as amounting to an 
expression of his opinion that the adoption conduces to the 
spiritual benefit of the deceased person. We without hesitation 
concur in the view of Seshagiri Aiyar, J., when a sapinda upon 
a dispassionate consideration of the question once gives his 
consent, he cannot arbitrarily or capriciously withdraw it. 
Whether he can do so for justifiable reasons, isa matter we 
need not go into, for, in the present case, there is not a shadow. 
of justification for suggesting that such reasons exist. 

Some analogy was suggested between a husband’s autho- 
rity and a sapinda’s consent, but it is hardly necessary to 
remark that in this respect they are entirely dissimilar. That 
a husband can revoke his authority, can admit of no doubt, 
although the statement by Sircar that he may revoke it “at any 
time before adoption” is somewhat misleading, as any adoption 
by the widow must necessarily be only after the husband’s 
death and at that time no question of revocation by him can 
possibly arise. (Sircar’s Hindu Law of Adoption, 2nd Edn., p. > 
237). 

In the result, the appeal is dismissed with costs of the 
second respondent. 

K.C. Appeal demisit, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. JUSTICE GENTLE. 

In the matter of The Universal Mutual Aid and Poor 
Houses Association, Ltd., Madras. 

A. D. Thoppa Naidu and others .. Petitioners* 
C. V. Nagaraja Sastri (Managing 

Official Liquidator herein) .. Applicant. 
L. M. Gesan (aclaimant herein) .. Respondent. 


; Company—Memorandum of Association—Among objects mentioned that 
30 per cent. of the subscription to go to specified charity—Whether in the 








* O. P. No. 111 of 1931. 23rd October, 1936. 
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absence of a definite amount as subject-matter of the trust being mentioned, 
requisites of valid trust existing—Terms of donation certificate issued creat- 
ing trust. 

A company (in liquidation) issued to subscribers donation certificates 
which were accepted by the subscribers upon the condition endorsed thereon 
and in the recital. In the memorandum of association of the company among 
its primary objects was a clause to .allocate 30 per cent. at least of the monies 
coming to them from certificate-holders towards specified charities. Whenever 
any person desired to become a certificate-holder he did so only upon the 
terms of the certificate and upon the terms of the memorandum of of associa- 
tion, of which he would have constructive notice, and he would know that of 
the monies that he transmitted to the company, 30 per cent. was to be 
allocated to the charity and the company on the other hand in accepting them 
accepted those contributions upon the basis that 30 per cent. was to be so 
allocated. On the question turning upon whether a certain amount in suspense 
account should be so marked with the trust created by the terms above 
mentioned and allocated by the official liquidator, 

. Held, that all the three requisites laid down for a valid trust iandioned 
in Knight v. Knight, (1840) 3 Beav. 148 at 172: 49 E.R. 58, namely, that (1) 
the words must be such that on the whole they ought to be construed as 
imperative ; (2) the subject-matter of the trust must be certain; (3)the objects 
or persons intended to be benefited must be certain, were fulfilled here. 

When a certificate holder sent to the company monies, which were trans- 
mitted periodically, he was clearly communicating the object which was to be 
fulfilled in regard to the 30 per cent. and having, by accepting the certificate, 
- undertaken the obligations contained in the certificate, he did all that he 
had to, as visualised in Milroy v. Lord, (1862) 7 L.T:Rep. 178 at 181 
and a trust was there and then created and the company from that time held 
the monies as trustees for carrying out the object of the trust. 

Hence the official liquidator was entitled to allocate the monies in the 
Suspense account towards the trust and charity, mentioned in the donation 
certificate issued by the company before it went into liquidation. 


» Inthe matter of The-Indian Companies Act (VII of 1913) 
and In the matter of The Universal Mutual Aid and Poor 
Houses Association Limited, Madras (in Liquidation). 

K. P. Sarvothama Rao and V. Bhavani Sankar for 
Applicant. 


C. V. Nagaraja Sastri the Managing Official Liquidator 


in person. 

V. Sivaprasad and T. Krishnamachari for Respondents. - 

The Court delivered the following 

JupGMENT.—This is an application by the Managing 
Official Liquidator in the matter of the Universal Mutual Aid 
and Poor Houses Association, Limited (in Liquidation) for 
directions regarding a sum which, I am informed, amounts to 
Rs. 2,335-2-10 which is part of monies in a suspense account, 


and’ the application arises under these circumstances... The. 


company in liquidation issued, to, subscribers donation 
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certificates which were accepted by the subscribers upon the 
condition endorsed thereon and in the recital, the certificate- 
holder expressed himself as desirous of doing charity. In the 
memorandum of association of the company amongst its primary - 
objects was to allocate 30 per cent. at least of the monies 
coming to them from the certificate-holders towards specified 
charities; in regard to the remaining 70 per cent. of the monies 
subscribed, that part was to forma fund from which benefits 
might from time to time be available to certificate-holders and 
in respect of which there is no necessity now for me to discuss. 
The Company has received altogether a sum of approximately 
Rs. 10,000 and instead of allocating 30 per cent. to charity and 
70 per cent. to the other objects I have indicated, the whole was 
placed in what was called a suspense account and the monies 
paid were entered in a suspense ledger. Whenever any person 
desired to become a certificate-holder, he did so only upon the 
terms of the certificate and upon the terms of the memorandum 
of association, of which he would have constructive notice, and 
he would know that of the monies that he transmitted to the 
company 30 per cent. was to be allocated to charity and the 
company on the other hand in accepting contributions from 
certificate-holders accepted those contributions upon the basis 
that 30 per cent. was so to be allocated. From this it is to my 
mind clear that when a certificate-holder transmitted monies to 
the company, in regard to 30 per cent. of the amount so paid a 
trust was created and the monies were accepted by the company 
upon trust. It is in regard to such 30 per cent. that the sum I 
have already mentioned, Rs.2,335-2-10, is found in the accounts 
of the company and the official liquidator requires directions. 


It is contended that no trust was created and that the 
individual certificate-holder intended to create no trust unless 
and until he himself had derived benefit from the company. I 
am unable to accept that contention. I have been referred to 
the case of Knight v. Knight! and to Lord Longdale’s remarks 
at page 172 by which he lays down that to create a valid trust 
there are three requisites: (1) the words must be such that on 
the whole they ought to be construed as imperative; (2) ‘the 
subject-matter of the trust must be certain; (3) the objects or 
persons intended to be benefited must be certain. It is conceded 
that in regard to 1 and 3 the requirements there set forth are 








1. (1840) 3 Beay. 148 at 172: 49 E.R, 58. 
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_ fulfilled in this case. But it is said that the subject-matter of 
the trust was not certain inasmuch as a specific sum was not 
mentioned. When a certificate-holder remitted to the company 
monies, he was remitting quite clearly 30 per cent. of that 
money to the company to be held by them in trust for the 
charity mentioned and 70 per cent. for that fund out of which 
personal benefits were expected to be gained. To my mind 
requirement No. 2 is amply fulfilled. In Milroy v. Lordi, Lord 
Justice Turner at p. 181 says: 


“ I take the law of this Court to be well-settled that, in order to render a 
voluntary settlement valid and effectual, the settlor must have done every- 
thing which, according to the nature of the property comprised in the 
settlement, was necessary to be done in order to transfer the property, and 
render the settlement binding upon himself. He may, of course, do this by 
actually transferring the property to the persons for whom he intends to pro- 
vide, and the provisions will then be effectual; and it will be equally effectual 
if he transfers the property to a trustee for the purposes of t e settlement, or 
declares that he himself holds it in trust for those purposes.” 


When a certificate-holder sent to the company monies 
which were transmitted periodically he was clearly communi- 
cating the object which was to be fulfilled in regard to the 30 
per. cent. and having, by accepting the certificate, undertaken 
the obligations contained in the certificate he did all that he had 
to do as visualised by Lord Justice Turner and a trust was 
there and then created; and the company from that time held 
the monies as trustees for carrying out the object of the trust. 

. In the matter of this liquidation, donation certificates and 
bonds have been very fully dealt with by Stone, J., in his 
judgment in Application No. 2720 of 1933, in the course of 
which he expressed the view that the certificate-holders are 

- entitled to 70 per cent. of the monies they subscribed to the 
company. The exact matter which is before me was not 
argued before Stone, J., but from his judgment I received 
great help. In my view the monies in the suspense account 

“amounting to the sum I mentioned, namely, Rs. 2,335-2-10, 
should be allocated towards the trust and the charity which is 
mentioned in conditions Nos. 3 and 5 of the donation certifi- 


cate issued by the company before it went into liquidation and , 


the prayer of the Managing Official Liquidator is therefore 
granted. 

Costs of the certificate-holders Rs. 75. 

K. C. 





Prayer granted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice CORNISH. 


Gopalakrishna Nayakar .. Petitioner* (Defendant) 
V. 
Madhavanayaki Ammal (deceas- 
ed) and others .. Respondents (Plaintiff and 
her L. Rs.). s a8 

Gopala- Peed Small Cause Courts Act (IX of 1887), Ss. 16, 33 and 35—Suit 
-krishna on promissory note—Small cause suit in nature—Prior District Munsif 
Nayakar having small cause jurisdiction—Successor not having small cause jurisdic- 
Madhava- tion—Suit re-numbered as original suit—Return of prior munsif—Suit not 
nayaki reconverted to small cause suit—Trial as original suit~Whether proper— 


’ Ammal. Whether decree appealable. 


S. 16 read with S. 33 of the Small Cause Courts Act makes it clear that 
‘a Court which has small cause jurisdiction cannot try a suit of a small cause 
nature otherwise than as a small cause suit. A small cause suit instituted as 
a’small cause suit does not lose its character of a small cause suit by reason 
of it having been mistakenly transferred to the Original Side of the Court 
and tried as a regular suit. 

‘Indra Chandra Mukherjee v. Srish Chandra Banerjee, (1913) I.L.R. 40 
Cal. 537, Shankarbhai v. Somabhai, (1900) I.L.R. 25, Bom. 417 and Rama- 
swami Muthirian v. Arunachalam Chettiar, (1935) 69 M.L J. 443, relied on. 

” “Bhagwati Pande v. Badri Pande, (1931) I.L.R. 54 All. 171, referred to. 

Where a suit on a promissory note was instituted in the Court ofa 

District Munsif as a small cause suit and he had small cause jurisdiction up 
to the pecuniary value of the suit but meanwhile another munsif occupied 
his place who had no small cause jurisdiction and hence recourse was had to 
S.35 of the Provincal Small Cause Courts Act and the suit was re-numbered 
and registered asa regular suit, but before the suit came on for trial, the 
original munsif who had jurisdiction returned and consequently on account 
of S. 16 he had no jurisdiction to try the suit otherwise than as a small 
cause suit, though by some mistake the suit retained its altered number and 
description of a regular suit and was tried asa regular suit, and the ques- 
tion was whether the decree in the circumstances was appealable, ` 

Held, that the appeal was not entertainable by the lower appellate Court. 


. Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District. Court -of West 
Tanjore dated 8th February, 1935 and made in A.S. No. 3 of 
1935. (O. S. No.-479 of 1933 on the file of the District 
Munsiff’s Court of Mannargudi). 
_ A.V. Viswanatha Sastri for Petitioner. 
` R. Gopalaswami Aiyangar for Respondents. 

a The Court delivered the following 
. Jupement.—The petitioner in this Revision Petition was 
= defendant. in-a suit'on a promissory note. The District 





* C. R. P. No. 679 of 1935.0 2nd October, 1936, 
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Munsiff dismissed the suit. The plaintiff thereupon appealed 
to the District Court. The District Judge allowed the appeal 
and remanded the case for retrial on a particular issue. The 
petitioner challenges the jurisdiction of the District Judge to 
entertain thé appeal and consequently to make any order in it. 

It appears that the suit was instituted in the Court of the 
District Munsiff as a small cause suit and that the District 
Munsiff at the time had small cause jurisdiction up to the 
pecuniary value of the suit. But this District Munsiff was 
transferred to another Court, and his place was taken by a 
Munsiff who had not the requisite small Cause jurisdiction. 
To meet this emergency recourse was had to S. 35 of the Pro- 
vincial Small Cause Courts Act, and the suit was re-numbered 
and registered as a regular suit. Before the suit came on for 
trial the first munsif returned to that Court. Consequently he 
was competent to try this suit as a small cause suit; and, in- 
deed, having regard to S. 16 of the Act he had no jurisdiction 
` to try it otherwise. But evidently by some mistake, the suit 
retained its altered number and description as a regular suit 
and was tried as a regular suit. The question is whether the 
decree made-in these circumstances is appealable. If the 
decree is to be deemed to have been passed in a regular suit, 
no doubt the general right of appeal given by S. 96, Civil 
Procedure Code, applies. On the other hand, if this decree is 
to be deemed to have been passed in a small cause suit S. 27 
of the Act bars any right of appeal from that decree. It has 
been argued by the learned Advocate for the respondent that 
S. 27 can only apply where a decree is made under the provi- 
sions of the Small Cause Courts Act. His contention is that 
it is only when the Court is exercising small cause jurisdiction 
that the decree has a finality under S. 27. If the Court, though 
it has small cause jurisdiction, has in fact exercised its 
ordinary jurisdiction, S. 27 has no application. The question 
is undoubtedly a difficult one. But it is covered by authority. 
S. 16 read with S. 33 of the Act makes it clear that a Court 
which has small cause jurisdiction cannot try a suit of a small 
cause nature otherwise than as a small cause suit; and it has 
been held by a Bench in Indra Chandra Mukherjee v. Srish 
Chandra Banerjee following a decision of the Bombay High 
Court in Shankarbhai v. Somabhai? that asmall cause suit insti- 


1 (1913) LL.R. 40 Cal. 537. 2. (1900) I.L.R. 25 Bom. 417; 
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tuted as a small cause suit does not lose its character of a small 
cause suit by reason of it having been mistakenly transferred 
to the Original Side of the Court and tried as a regular suit. A 
similar view was taken by Stone, J., in Ramaswami Muthirian 
v. Arunachalam Chettiar1. I think that the principle of those 
cases should govern this case. The learned Advocate for 
respondent has cited a Full Bench ruling in Bhagwati Pande v. 
Badri Pande®, But this ruling is not inconsistent with the 
authorities above referred to. All that was decided in the 
Allahabad case was that if a suit had been instituted asa 
small cause suit and then transferred to the Original Side 
because the Munsiff had not got jurisdiction to try the suit as 
a small cause suit, and was tried by him as a regular suit, then 
the suit has no other character than that of a regular suit, and 
a decree passed in it is appealable under S. 96. 


For these reasons I think the petition must be allowed 
with costs throughout and the order of the lower appellate 


Court set aside. ; 
K. C. ; as Petition allowed» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PresentT:—Sir M. VENKATASUBBA Rao, Kt., Officiating 

Chief Justice ann Mr. Justice Horwitu. 
Ramanathan Chettiar, minor by 

next friend C. T. R. M. 

Chidambaram Chettiar .. Appellant® (Plaintiff) 

v. 

S. R. M. M. C. T. M. Firm .. Respondent (Defendant). 


Hindu Law—Joint family business—Sole member of coparcenary—Debts ° 
incurred by, for the business—Subsequent birth of acoparcenar—Morigage by 
the old member alone executed after the birth of second coparcener—Suit and 
decree on morigage—Only senior member impleaded individually—Decree if 
binding on junior member—Morigage, if binding to the extent of debts incur- 
red prior to his birth, 

Of two undivided Nattukottai Chetti brothers C and V, who inherited 
and ran a banking business, C died in 1907 leaving behind him his widow. In 
1922 a son R was born to Y, who was adopted by the widow to C in 1924. In 
1927 V effected"a mortgage by deposit of title deeds in favour of the first 
defendant, who filed a suit thereon in 1932 impleading V alone and gota 
decree. R then filed this suit for a declaration that the decree was not 
binding on him. 

Held, that assuming V was sued individually and not as representing the 
family, yet he effectively represented the entire family in the suit, as the 





*O.S. Appeal No. 27 of 1935. . 16th September, 1936. 
1. (1935) 69 M.LL.J. 443. 2. (1931) LL.R. 54 All. 171, 
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mortgage extended to the entire interest of the family in the properties and 
the plaint claimed relief not only against the mortgagor personally but 
against the mortgaged property as well. 

It was also contended for R that for such portion of the mortgage 
amount as was utilised for paying off a debt incurred before R’s death, he 
cannot be held liable, as then F was the sole owner and he must not be deemed 
to have been acting on behalf of a non-existent joint family. It was found 
that there was no basis for that distinction as the amount borrowed was “for 
paying hank dues, for lending to others”. But assuming that a portion of 
the debt was incurred before &’s birth, 

Held, that even then the after-born son R is liable for it, provided the 
debt was incurred for a justifiable purpose. A debt stands on a different 
footing from an alienation and although when the debts are incurred, the 
family consists of only one member he must be deemed in contracting debts 
to be acting on behalf of a potential joint family, and subsequent entrants 
into the family will become bound by the debts, provided the character of 
’ the debt is such as would bind.them. 

Veeranna v. Sayamma, (1928) 56 M.L.J. 401: LLR 52 Mad. 398, discuss- 
ed and distinguished as a case of an alienation. 

On appeal from the judgment and decree of His Lordship 
Mr. Justice Lakshmana Rao dated the 30th day of July 1935 
and made in exercise of the Ordinary Original Civil Jurisdiction 


of the High Court in C. S. No. 378 of 1934. 

B. Sitarama Rao, K. Raja Aiyar and V. Ramaswami Aiyar 
for Appellant. 

S. Doraiswami Aiyar and K. S. Rajagopala Aiyangar for 
Respondent. 

The Judgment of the Court was delivered by 

- The Officiating Chief Justice —This suit has been brought 

` by the plaintiff for a declaration that he isnot bound by the 
decree obtained in the High Court by the first defendant 
against the second, in C, S. No. 448 of 1932. The facts may 


be briefly stated. Chidambara, the undivided brother of the - 


second defendant (Vairavan) died in 1907. The plaintiff who 
was born in 1922 is the natural born son of the second defendant 
but was adopted in 1924 to the deceased Chidambara by his 
widow Valliammal. A mortgage by the deposit of title deeds was 
granted on 30th May, 1927, by the second defendant to the 
first, to secure a debt of Rs. 50,000 and on that mortgage the 
first defendant brought the suit above-mentioned and obtained 
a decree. It is this decree that the plaintiff impeaches and 
seeks to get rid of. 

The learned. trial Judge on the Original Side has found 
first, that Chidambara and Vairavan, who were members of a 
Nattukottai Chetty Hindu family, inherited a banking concern, 
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which till Chidambara’s death they both conducted and which 
thereafter the second defendant continued; secondly, that the’ 
plaintiff’s family, while carrying on business as bankers, had 
dealings with the first defendant and the mortgage in question 
was granted in respect of a debt that had become due in the 
course of such dealings. Holding on these findings that the 
mortgage is binding upon the plaintiff and that he is bound by 
the decree, the learned Judge dismissed the suit. 

The first contention urged by. Mr. Sitarama Rao, is, that 
his client (the plaintiff) is not bound by the decree, as he was 
not made a party to the mortgage suit and the second defen- 
dant was not sued in a representative capacity, that is, as 
representing the family of which he was the manager. There 
is some evidence to show that R. M. M.S. T. Vairavan Chetty, 
impleaded as the defendant in the mortgage suit, is not the 
individual Vairavan but the family firm of which he was the 
manager. Granting, however, that the initials ‘R. M. M. S.T? 
do not convey this meaning and that the second defendant 
alone was individually impleaded, there can be no question on 
the authorities that he effectively represented in the suit the 
entire family, which has therefore become bound by the decree. 
In Doulat Ram v. Mehr Chandi, the leading case on the point, 
their Lordships point out that where the mortgage extends to 
the entire interest of the family and is not confined to the 
share of any particular member and where in the plaint the 
mortgagee claims not only to recover against the individual 
mortgagor the amount of the mortgage but asks that the debt 
may be satisfied out of the mortgaged property—where these 
conditions are fulfilled, although the manager alone is im- 
pleaded, he effectively represents all the members, who there- 
fore become bound by the decree. (See-also Sheo Shankar 
Ram v. Jaddo Kunwar2, Sankaranarayana Pillai v. Rajamani, 
and Unnamalai Ammal v. Abboy Cheity4. ) This contention of 
Mr. Sitarama Rao therefore fails. 

-Mr. Sitarama Rao next contends that if any part of the 
sum of Rs. 50,000 had been utilised in paying off a debt 
incurred before the plaintiff’s adoption, for that portion of the 
debt, the plaintiff would not be liable. Whether this as a 





1. (1887) L.R. 14 L.A. 187: LL.R, 15 Cal. 70 (P.C.). 
2. (1914) L.R. 41 I.A. 216: I.L.R. 36 All. 383 (P.C.). 
3. (1923) 46 M.L.J. 314: LL.R. 47 Mad. 462. 

4, (1925) 50 M.L.J. 172. 
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proposition of law is correct or not, we shall examine presently; 
but the contention receives no support from the evidence on 
the record. The question put to the first defendant’s agents 
and his answers on this point may be here reproduced. 

Q.—So far as you know, you do not know what for he 
(Vairavan) borrowed this money? 


A.—I know: for paying bank dues, for lending to others. 


Q.—So the debts he borrowed were for discharging his 
old liabilities? : 


A.—I do not know all these details. He was taking all 
these things for his banking purposes. 


This evidence. remains uncontradicted and there is nothing 
to show that any portion of the amount borrowed was utilised 
for the payment of the debts incurred before the plaintiff’s 
adoption. Here, I must point out, that the finding of the trial 
Judge that the debt was incurred for a legitimate purpose in 
the course of the carrying on of a family concern, has not been 
attacked. The evidence extracted above shows that the amount 
was borrowed “for paying bank dues, for lending to others,” 
these being the natural incidents of a banking concern. 
Mr. Sitarama Rao’s contention therefore is opposed to the 
facts proved and cannot be accepted. 

Granting fora moment that a portion of the debt was 
incurred before the plaintiff’s adoption, does that circumstance 
make any difference? Mr. Sitarama Rao has had to assume 
for his contention that the debts were incurred not only before 
the plaintiff’s adoption but also before his birth. Before 
dealing with this contention, we may usefully refer to certain 
principles which may be regarded fundamental and have not 
_ been and cannot be controverted. The doctrine that a son is 
liable to pay his father’s debts not incurred for immoral or 
illegal purposes, applies as much to debts incurred previous to, 
as after, his birth. Similarly, a nephew subsequently born is 
liable for the debts incurred by his uncle for purposes recognis- 
ed by the Hindu Law as proper. This principle is incontesta- 
ble and has been tacitly assumed or acted upon in several deci- 
sions (Muttayan Chetti v. Sivagiri Zamindar1, Muttayan Chetti 
v. Zamindar of Sivagiri2 on appeal from Mutiayan Chetti 





1. (1879) I.L.R. 3 Mad. 370 at bottom of p, 378. 
2. (1882) L.R. 9 I.A. 128: LL.R. 6 Mad. 1 (P.C.). 
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Sivagiri Zamindar!, Ponnambala Pillai v. Sundarappier? 
and Maharaja of Bobbili:v. Zamindar of Chundi8) and Mr. 
Sitarama Rao, as already stated, far from disputing it, affirms 
its correctness. There is a distinction in this respect between 
alienations and debts. In the case of alienations, whether 
they are for justifiable purposes or not, the person subsequently 
born or adopted cannot question them Ponnambala Pillai v. 
Sundarappier? and Veeranna v. Sayamma4 but in the case of 
debts, as already pointed out, the character of the debt when 
incurred becomes the decisive element. Mr. Sitarama Rao, 
acceding to these propositions, puts his argument thus: From 
Veeranna v. Sayammat it follows that the second defendant as 
the sole survivor of the family (this argument implies that the 
plaintiff had not even been born at the material time, that is, 
when a portion of the debts was incurred) was the absolute 
owner.of the business assets. If that be so, the learned counsel 
proceeds to argue, the second defendant, when contracting 
those debts, acted on his own behalf and not as representing 
any Hindu coparcenary, which may be likened to a corporation. 
The next step in the argument is, that as the second defendant 
never purported to act on behalf of a coparcenary, the debts 
incurred by him cannot be binding upon the .plaintiff, who 
having been subsequently born became by adoption his nephew. 


_ This position, which is said to be a logical deduction from 


Veeranna v. Sayammat is untenable and we cannot accept it as 
sound. That case related to an alienation and not to a debt. 
There, it was argued that so long as any widow remained in 
the family possessing an unexercised power of adoption, no 
alienation by way of gift made by the last surviving male 
member could be binding upon the son subsequently brought 
into the family by adoption. This contention was repelled as 
being opposed to the basic principles of Hindu Law. In the 
judgments delivered in that case, the theory that the last 
survivor is no more than a provisional heir, based upon the 
fiction of relation back in the case of such adoptions, was 
repudiated. The effect of the decision is no doubt that for 
the purpose of alienations the sole survivor is regarded as the 
absolute owner, but we agree with Mr. Doraiswami Aiyar that 





1, (1879) LL.R. 3 Mad. 370. 
2. (1897) 7 M.L.J. 240: LL.R. 20 Mad. 354 at 356, 
3. (1910) 21 M.L.J. 593: LL.R. 35 Mad. 108. 
4, (1928) 56 M.L.J: 401: LL.R. 52 Mad. 398. 
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it would be wrong to apply the principle to the case of debts 
by extending the analogy. The property in the hands of the 
sole survivor is separate property which, however, must not be 
confused with self-acquired property; whatis separate property 
becomes, on the introduction of a fresh member into the family, 
ancestral property with all its incidents. Similarly, although 
when the debts are incurred, the family consists of a single 
male member, he must be deemed in contracting debts to be 
acting on behalf of a potential joint family, which is capable 
by expansion of comprising more than one member. Viewed 
in that light, the act of the last single survivor must be deemed 
as that. done in a representative capacity, that is to say, as 
representing a potential joint family. Mr. Sitarama Rao had 
been driven to concede, that if. at the time a debt is incurred 
there happen to be two or more members instead of a single 
surviving member, the foundation on which his contention 
rests, disappears. That is the reason why he has had to 
confine his argument to the period ‘not before the plaintiff’s 
adoption which was in 1924 but before his birth which was in 
1922. It would be a strange thing to hold in a matter of this 
sort, that where there are two or more survivors, a different 
legal consequence would follow than from where there isa 
single survivor. Indeed to accept Mr. Sitarama Rao’s conten- 
` tion would lead to grave anomalies and leave this branch of 
the Hindu Law in a most confused state. Nothing that has 
been shown compels us to take such a view. 

In the result, the appeal fails and it is dismissed with 
costs. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MOCKETT AND MR. JUSTICE 
LAKSHMANA RAO. 





Nimmagadda Mahalakshmamma .. Appellants* ( Petitioners- 
and another Defendants) 
Sy Be v. 
N immagadda Ramayya .. Respondent (Respondent- 
Plaintiff). 


Civil Procedure Code (V of 1908), Ss. 144 and 151—Pauper suit—Defen- 
dants directed to pay Court-fee to Government—Appeal—Reversa] of order 
—A pplication for restitution—Award of interest on court-fee potd DME: 
tion of Court. 


* A. A. O. No. 524 of 1934. > 27th October, 1936. 
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Where the defendants in a pauper suit were directed by the decree passed 
by the trial Court to pay a certain sum of money by way of court-fee to 
Government but in appeal that order was reversed and the plaintif was 
ordered to pay the court-fee, and thereupon the defendants applied to the 
trial Court under Ss. 144 and 151, Civil Procedure Code, praying that they 
were entitled to recover interest on the amount paid by them as Court-fee, 


Held, that the amount paid to Government as court-fee in the pauper 
suit was not money liable to be dealt with by way of restitution under S. 144, 
Civil Procedure Code, and that interest could not be awarded to the peti- 
tioners thereunder. Restitution implies money paid by one party to the other 
or to the credit of the other and a restoration of that money with interest to 
the person entitled to it by the person to whom or to whose credit it was 
originally wrongly paid under orders of Court. 


Held. further, that though it was open to the Court to award interest to 
the petitioners under S. 151, Civil Procedure Code, it need not pass such an 
order in view of the particular circumstances of the case. 


Rodger v. The Comptoir D’Escompte de Paris, (1871) L.R. 3 P.C. 465, 
considered. 

“Appeal against the Order of the Court of the Subordinate 
Judge of Bapatla dated 14th July, 1934 and made in E. A. 
No. 133 of 1934 in O. S. No. 47 of 1923. 


V. Subramanyam and V. Satyanarayana for Appellants. 
Y. Suryanarayana for Respondent. 
The Judgment of the Court was delivered by 


Mockett, J.—In this pauper suit the petitioners-defendants 
were by the original decree ordered to pay Rs.. 682-7-0 Court- 
fee to Government. On appeal that order was reversed and 
the plaintiff was ordered to pay the court-fee. The petitioners 
applied to the trial Court under Ss. 144 and 151, Civil Proce- 
dure Code, praying that interest on the above amount should be 
paid to them by the respondent. We do not consider that 
money paid to Government in a pauper suit by way of court- 
fee can be held to be money liable to be dealt with by way of 
restitution, under S. 144, Civil Procedure Code. Restitution 
seems to imply money paid by one party to the other or to the 
credit of the other and a restoration of that money with inte- 


rest to the person entitled to it by the person to whom or to 


whose credit it was originally wrongly paid under orders of 
Court. In this case the Government are the recipients of the 
money. 


But while holding the above we consider that S. 151 
may well apply to such a case as this. The principle underlying 
the whole matter has been laid down in the case of Rodger v. 
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The Comptoir D’Escompte de Paris! which case has been the 
subject of numerous decisions in India. But S. 151 is discre- 
tionary. We have perused the judgment of the appellate 
Court and we observe that the learned Judges agreed with the 
finding of fact imputing the putting up of a false case with 
regard to an adoption by the petitioners. They also made no 
order as to the costs of the memorandum of objections which 
related to the question of court-fee. For the above reasons and 
generally. on a consideration of the facts we do not consider 
this is a case for awarding interest under S. 151, Civil Proce- 
dure Code. The appeal is therefore dismissed with costs. 

B. V. V. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—MR. Justice Panpranc Row anp MR. 
Justice K. S. Menon. 


Vijiathammal .. Appellant* (Plaintiff) 
v. 
M. Kadir Sultan and another .. Respondents (Defendants 
1&2). 


Principal and ageni—-Power-of-atiorney—Construction—Principals export 
and import merchants—Power to purchase goods—If includes power to borrow 
in general or receive depos its—Liability of principal for moneys deposited 
with agent. 

A power-of-attorney is to be construed strictly and where a particular 
act of the agent is challenged as in excess of the authority given to him by 
the power-of-attorney, it is necessary, for those who rely on it to show that 
on a fair construction of the entire instrument the authority is to be found 
within the four corners of the instrument either in express terms or by 
necessary implication. 

Where the principals, who were merchants carrying on trade in the shape 
of export and import of goods and were not doing business of receipt of 
deposits from others, executed a power-of-attorney authorising the agent to 
purchase goods, and the plaintiff deposited some moneys with the agent which 
did not go into the firm’s accounts and it was not suggested that the money 
was borrowed for the purpose of paying for any goods which the agent was 
authorised to purchase on behalf of his principals. 

Held, that the principals were not liable as (4) it was beyond the agent’s 
authority and (ii) the defendants did not derive any benefit therefrom; that 
an authority to purchase goods does not include a general power to borrow 
or to receive deposits, except probably where the loan was for the purpose of 
paying for any goods which the agent was authorised by the instrument to 
purchase on behalf of his principals or the money has been received as part 
of the business carried on by him on behalf of his principals. Even if there 
were a power to borrow, it would not necessarily imply a power to receive 
deposits, as it is common knowledge that traders in goods do not make it 
part of their business to receive deposits. 


1. (1871) L.R. 3 P.C. 465. 
* L. P. Appeal No. 68 of 1935. lith August, 1936. 
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Appeal under Cl. 15 of the Letters Patent against the 
decree of the Hon’ble Mr. Justice Varadachariar in S. A. 
No. 482 of 1931* preferred to the High Court against the decree ` 
of the Court of the Subordinate Judgeof Negapatam in A. S. 
No. 59 of 1929 preferred against the decree of the Court of 
the District Munsif of Negapatam in O. S. No. 229 of 1927. 


Material portions of Copy of Power-of-attorney dated 29th 
July, 1921, Ex. I, in the case :-— 


Whereas I, Sultan Marakkayar, son of Kadir Kanni Marak- 
kayar, Mussalman, merchant, living in Karaikal and Mr. Kadir 
Sultan Avargal, son of Muhammad Thambi Sirang of the above 
caste, profession and religion, have entered into a partnership, 
under a partnership agreement, dated 4th April, 1916, in pursuance 
of which we have started partnership business in Karaikal, Madras, 
Negapatam, Nagore and other places under the name and style of 
“The India and Straits Company”. Our Negapatam branch of 
the above partnership firm was started on 18th July, 1918. Where- 
as I am the managing partner under the said partnership agree- 
ment, and since it is not convenient for me to supervise and look 
after the partnership business in the various branches of “ The 
India and Straits Company”, personally, and as I and the other 
partner M. Kadir Sultan Avargal are anxious to appoint a fit and 
proper person as our-agent under a general power-of-attorney for 
the purposes hereinafter mentioned. Know ye all men by these 
presents that I, the said Sultan Marakkayar, in my own capacity 
and on behalf of my partner the said M., Kadir Sultan Avargal 
and in my capacity as managing partner of the said firm of “ The 
India and Straits Company ”, by virtue of the powers given to me 
by the above partnership agreement, do hereby constitute, nominate 
and appoint Shanmugam Pillai, son of Appaswami Pillai, Vellala, 
Saivite, living in Negapatam, to be our true and lawful attorney 
for purposes hereinafter mentioned, viz., to enter into agreements, 
contracts, etc., on behalf of the partnership branch at Negapatam, 
to purchase goods, to sell the same, to obtain lease of buildings, 
godowns, etc., to execute documents, and get counter-parts neces- 
sary for the said business, to sign and receive hundials, to make 
payments and receive payments, to realise or collect amounts or 
arrears or outstandings due to the firm of “ The India and Straits 
Company”, whether in respect of the Negapatam branch or in 
respect of the other branches that are now existing or that may 
hereafter be established, to give receipts for the amounts collected 
to settle claims whenever necessary, to compromise or adjust the 





* 69 M.L.J. 179. 
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amounts and claims due, to purchase properties in lieu of the 


amounts due, to make remissions and generally to take all steps 
that the said agent deems fit, proper and necessary for the safe, 
efficient and proper management of the partnership business. 
* * * * * * 

To sign and acknowledge hundials, telegrams, etc., and to 
deposit amounts and withdraw amounts from the Madras Bank at 
Madras and Negapatam as well as in all its branches in Madras 
Presidency, from the Mercantile Bank, National Bank, the 
Chartered Bank, and other banks at Madras and other places, to 
sign the necessary documents or vouchers as the occasion requires 
and to get the necessary documents or vouchers signed as the case 
may be and in fact to doall and necessary transactions with those 
Banks in respect of our said firm. 

To appoint or dispense with clerks or servants as the said, 
agent pleases in respect of the business at Negapatam 
andin fact to do all acts that may be necessary for the safe, 
proper and efficient conduct of the said business of the said firm. 

All acts, deeds and things done by my said attorney shall be 
construed as acts, deeds and things done by me personally and I do 
hereby ratify and agree to ratify and confirm all acts done by my 
said attorney by virtue of these presents. 
' In witness thereof, 1 do hereunto set my hand, this 29th day 
of July, One thousand nine hundred and twenty-one. 

K. R. Rama Aiyar for Appellant. 

T. S. Venkatesa Aiyar for Respondents. _ 

The Judgment of the Court was delivered by 


Pandrang Row, J.—This is a Letters Patent Appeal from 
the Judgment of Varadachariar, J., dated 12th March, 1935, in 
S. A. No. 482 of 1931*. The plaintiff who is the appellant sued 
to recover a sum of Rs. 1,000 with interest thereon and her case 
was that that amount was deposited by her with the firm of de- 
fendants 1 and 2 at Negapatam on 21st November, 1924, the 
actual payment having been made to the third defendant who 
was then the local agent of the firm of defendants 1 and 2. 
Defendants 1 and 2 denied that the firm was bound by the 
transaction which the agent had no power to enter into on their 
‘behalf and it was also contended that the transaction was not 
entered in the books of the firm and the firm did not get the 
benefit of the money in question. In other words they 
disclaimed their liability altogether. The plaintiff had asked 


* 69 M.L.J. 179. 
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for a decree in the alternative against the third defendant in 
case she was not able to establish the liability of defendants 1 
and 2. In the trial Court there was a decree against defendants 
1 and 2 as well as against the third defendant but in appeal the 
Subordinate Judge of Negapatam dismissed the suit as against 
defendants 1 and 2. From that judgment the second appeal 
was preferred and it was dismissed with costs. The main 
question in the second appeal was whether as a matter of fact 
the power-of-attorney granted by defendants 1 and 2 to the 
third defendant gave authority to borrow on behalf of his prin- 
cipals. On this point the opinion of Varadachariar, J., was that 
the power-of-attorney did not authorise the third defendant 
to borrow money for or on behalf of his principals. The 
authorities which bear on this point have been discussed by our 
learned brother in his judgment and it is unnecessary to embark 
on a further discussion, because to our minds the point is very 
simple and scarcely leaves room for any doubt. The authorities 
do not seem to be of much use in deciding the effect or pur- 
port of the particular power-of-attorney which we have to deal 
with in this case. The authorities deal with documents worded 
differently. As to the general principle applicable to cases of 
this kind there is no dispute, vis., that a power-of-attorney is 
to be construed strictly, that is to say, where a particular act is 
alleged to have been done under a power-of-attorney and that 
allegation is challenged and it is contended that the act was in 
excess of the authority given by the power of attorney, it is 
necessary to show that on a fair construction of the entire 
instrument the authority in question has to be found within the 
four corners of the instrument either in express terms or by 
necessary implication. The principle has been laid down almost 
in exactly these words in Bryant Powis and Bryant v. La 
Banque du Peuple Bryant: Powis and Byrant v. Quebec Bankı 
by Lord Macnaghten at p. 177. Bearing this principle in 
mind we have examined the power-of-attorney and we are 
unable to find any reason for differing from the opinion 
expressed by the learned Judge who heard the second appeal. 
There is no doubt authority given to purchase goods, the 
principals being merchants carrying on trade in the shape of 
export and import of goods. It is contended that a power to 
purchase goods includes power to borrow. This contention we 


1, (1893) A.C. 170. 
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are unable to accept. The conclusion may perhaps be different 
if the question arises whether a power to purchase goods 
implies power to pay for them. That is not the case here. It 
is not the plaintiff’s case that the money was borrowed from 
her for the purposé of paying for any goods which the third 
defendant was authorised to purchase on behalf of his princi- 
pals. On the other hand her own case in the plaint is that she 
made a deposit of the money. In other words what she did 
was consistent only with her belief that the principals (defen- 
dants 1 and 2) were carrying on a business which involved also 
the receipt of deposits from others. There is no instance 
brought to our notice in the evidence of any such deposit having 
been received on behalf of defendants 1 and 2 at any time; 
nor is there anything to show that receiving deposits and pay- 
ing interest thereon was part of their business. One might 
even go to the extent of saying that even if there was power 
to borrow it would not necessarily imply a power to receive 
deposits and carrying on a banking business of this kind. In 
this case however we are satisfied that the power-of-attorney 
does not at all include a general authority to borrow on behalf 
of the principals and certainly there is no authority whatever 
to receive deposits of the kind referred to in the plaint. 
Neither the power-of-attorney nor the course of business 
carried on justifies the inference that the plaintiff believed in 
good faith that the deposit was made with the principals 
and not with the third defendant personally. It is common 
knowledge that traders in goods do not make it part of their 
business to receive deposits of this kind, and it is going too far 
to suggest that in this particular case there was sufficient 
ground for believing that the third defendant was acting on 
behalf of his principals when he received the deposit in ques- 
tion. Asa matter of fact the plaint itself rests on the allega- 
tion that defendants 1 and 2 carried on as a part of their 
business the business of receiving moneys as deposits and re- 
paying the same with interest. This allegation is undoubtedly 
untrue and devoid of foundation. Noattempt has been made 
to substantiate it. The accounts of the firm do not show any 
such transactions. The allegation in the plaint, unfounded 
as it was, shows that the plaintiff had realised it was not possi- 
ble to bring home liability to defendants 1 and 2 unless it 
was established that her money had been received by the 
third defendant as part of the business carried on by him 
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on behalf of his ‚principals. As observed already, there 
is no foundation for this allegation and there can be no- 
doubt that defendants 1 and 2 never received deposits as 
part of their business either themselves or through their 
agent at any time. In particular the plaintiff’s money never 
went into the firm’s accounts and it is not shown that the firm 
had any benefit therefrom. Thus even on the ground of benefit 
received the plaintiff has no cause of action because no such. 
benefit has been established. Her cause of action is entirely 
limited to the 3rd defendant and she has got a decree against. 
him. The claim to recover the money from defendants 1 and 
2 is baseless, and it was rightly rejected by the lower appellate 
Court and in our opinion the judgment of our brother Varada- 
chariar, J., dismissing second appeal is perfectly right. The 
Letters Patent Appeal is therefore dismissed with costs. 


S. V. V. —— Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VARADACHARIAR. 


Meenakshi Ammal and another .. Appellants* (Plaintiffs) 
' U. 
Ramaswami Josier and another .. Respondents (Defen- 
dants). 


Hindu Law—Daughter’s illegitimaie daughters—Claim to grandmothers 
properties—Existence of legitimate but more distant relatives—Rights by 
heirship whether vesting in the illegitimate grand-daughters. 


The general principle of the Hindu Law is undoubtedly to limit heirship. 
to legitimate issue but in the case of illegitimate sons amongst Sudras a 
special exception has been made by the texts. One should ordinarily have 
thought (on the analogy of the principle ex pressio unius) that this itself is a. 
clear indication against recognising similar exceptions by way of analogy. 

Suits were brought by the illegitimate daughters of a daughter for 
possession of their grandmother M’s properties which were resisted by the 
defendants who claimed through M’s sister’s son’s son; and the question 
arose whether the plaintiffs could succeed when there were legitimate though 
more distant heirs in existence, 

Held, the defendants would exclude the claims of the daughter’s illegiti- 
mate daughters. 


P. 763 of Ghose's Hindu Law (3rd Ed.) referred to. 
Subramania Aiyar v. Rainavelu Chetiy, (1917) 33 M.L.J. 224: LL.R. 41 


Mad. 44 (F.B.) and Dundappa v. Bhimawa, (1920) LL.R. 45 Bom. 557, refer- 
red to. 





*S, A. No. 1279 of 1932. ‘th November, 1936, 
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Second appeal against the decree of the District Court of 
West Tanjore in A. S. No. 262 of 1931 preferred against the 
decree of the Courtof the District Munsiff of Tiruvadi in 
O. S. No. 41 of 1931. 


The facts of the case as stated in the lower appellate Court’s 
judgment are as follows :— 


“ These are appeals by the defendants in three suits brought 
by the two common plaintiffs. The suits were for possession with 
mesne profits of the property belonging to one Murugayi and they 
have been decreed. The plaintiffs are the daughters of Murugayi’s 
daughter Dharmu Ammal and claim to be Murugayi’s nearest 
heirs. The defendants claitned through one Venkatachala Chetty, 
Murugayi’s sister’s son’s son. Their claim was based on his alleged 


tight of inheritance and on the gift deed, Ex 1V, executed in his’ 


favour by Dharmu Ammal. The latter claim was found against 
them in the lower Court and this was not argued in appeal, in which 
the appellants confined themselves to their claim through Venkata- 
chala as the nearest heir of Murugayi. Admittedly Dharmu was 
the legitimate daughter of Murugayi and the plaintiffs are Dharmu’s 
illegitimate daughters. It was alleged that the plaintiffs were 
themselves excluded by unchastity and the District Munsif found 
there was evidence that the first plaintiff was living with a man 
she was not married to, that there was no evidence of immorality 
of the second plaintiff, and that neither of them had been outcasted 
and he held that there was nothing in this matter of their unchasity 
to` affect their claim. That has not been argued in appeal. The 
question we have to consider is only the effect of their illegitimacy 
on their claim to inherit from their Brandmolee: This was issue 
(1) in each of the suits, 


The District Munsiff on this matter referred to three cases 
Minakshi v. Muniandi Panikkar1, Subramanian Chetti v. Arunachas 
lam Chetti? and Kasturi v. Lote Majors. The first of these cases 
which was that principally relied on by the appellants he holds 
not to apply to the present case. The District Munsiff says “that 
case cannot possibly apply to the facts of the present case, 
for there the question arose as to who were the heirs of a 
degraded woman or a prostitute. His Lordship Justice Seshagiri 
Aiyar in whose judgment Mr. Justice Oldfield, concurred in 
‘the main, observes at page 1154 after considering the relevant texts 
and the decisions that the illegitimate children of a prostitute have 
no'rights of inheritance under the Hindu Law as obtains in this 
Presidency as against legitimate heirs. But the question for con- 


1. (1914) 27 MLJ. 353: LL.R. 38 Mad. 1 
2. (1904) L.R. 28 Mad. 1 3. digo) 56 LC. 952. 
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sideration in the present case is not who are the heirs of a pro- 
stitute’s properties—illegitimate children or legitimate heirs.” He 
also remarks that in Minakshi v, Muniandi Panikkar| the competi- 
tion was between a legitimate son and an illegitimate daughter and 
that in Kasturi v. Lote Major? the right of an illegitimate 
daughter to inherit the property of her mother when there were no 
other nearer heirs was recognised. The District Munsif finds, 
apparently as the immediate inference to be drawn from these 
decisions, that the plaintiffs are the nearest heirs of Murugayi. 

This appears to miss the point of the case as I understand it» 
which is not whether Dharmu could though unchaste succeed to her 
mother or whether the plaintiffs though illegitimate and perhaps 
unchaste could succeed to Dharmu, but (i) whether the plaintiffs 
being the illegitimate daughters of a daughter are heirs of Muru- 
gayi and (ii) if so, whether they can succeed when there are legiti- 
niate though more distant heirs in existence. Ido not raise the 
question of whether Venkatachala Chetty was or was not an heir 
of Murugayi as that was not argued in appeal and appears to have 
been admitted. 

In Gour’s Hindu Code, S.290 the law is stated to be that in the 
absence of legitimate issue, illegitimate issue inherit stridhanam, 
daughters taking before sons. In Mulla’s Hindu Law. S. 163, it is 
stated that illegitimate children are not excluded from inheritance 
to their mother’s stridhana but legitimate children are preferred to 
them. The daughter of a daughter appears as the next heir to 
stridhanam after the daughter, but neither of these rules and 
none of the cases referred to deal with the case of a daughter’s 
daughter who is illegitimate, unless we are to interpret “issue” in 
Gour and “children” in Mulla as including grandchildren. There 
is therefore no authority either for or against the claim of an 
illegitimate grand-daughter, but in the cases dealing with the claim 
of illegitimate children there does not appear to exist any principle © 


` such as that illegitimacy is an absolute bar with a special exception 


in the case only of a daughter and it appears to me that it would 
be unreasonable to hold that that could be the case. It would be 
more logical and consistent to hold that the effect of illegitimacy is 
the same in the case of a daughter’s daughter as in the case of a 
daughter and that a daughter’s daughter though illegitimate is an 
heir. 

The question however arises as to whether a daughter’s 
illegitimate daughter is a nearer heir than a sister’s grandson, The 
District Munsif has not discussed this question and does not appear 





1. (1914) 27 MLL.J. 353: LL.R. 38 Mad. 1144. 
2. (1920) 56 I.C. 952. 
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to have recognised its importance for in referring to Kasturi v. 
Lote Majorthe says that the right of the illegitimate daughter was 
recognised when there were no other “nearer” heirs but what the 
judgments really said was not “nearer” but “preferential” heirs 
and in its reference to Minakshi v. Muniandt Panikkar? that judg- 
ment referred to the “absence of legitimate heirs’. In Minakski 
v. Muniandi Panikkar? the head-note appears to be inaccurate as it 
says “Illegitimate children (except among the Sudras) are not 
heirs especially under the Mitakshara system to succeed to the pro- 
perty of any kind left by either of their parents” but I cannot find 
anything in the judgments equivalent to that. It was a case of 
competition between a legitimate'son and an illegitimate daughter. 
It was held that the son was the nearest heir. But the following 
passages will show that the judgment of neither Judge was 
intended to mean that an illegitimate daughter could not be an 
heir. P.1146 (referring to a decision ina previous case, Naru- 
mayya Chetii v. Tiruvengadathan Chetti8: 

“The decision is in accordance with this view, there being nothing in its 


reference to the rights of illegitimate children inconsistent with their post- 
ponement to all legitimate heirs”. 


P. 1151: 


“Illegitimate children have no place in Hindu Law when there are legiti- 


mate heirs except in the special case already referred to (the case ofa 
Sudra)”. i 


P. 1152: ` ' ; 

“I do not see that any consideration of equity can arise in favour of the 
illegitimate offspring as against the legitimate”. 

P. 1154: 2 

“Upon a review of the texts bearing on the question and of the decisions 
based on them my conclusion is that the illegitimate children of a prostitute 
have no rights of inheritance under the Hindu Law as obtains in this Presi- 
dency as against legitimate heirs”. 

This decision is referred to in Kasturi v. Lote Major! as not 
dissenting from the rulings to the effect that illegitimate daughters 
can succeed in the absence of legitimate heirs. Nothing is said in 
any of these decisions as to the nearness of the legal heirs to enable 
them to take precedence over illegitimate heirs as that was not 
necessary for the facts they were dealing with. But the principles 
on which these cases were decided do not seem to imply that the 
effect of illegitimacy is just to counterbalance a certain difference 
in the nearness of relationship of the heirs but (and the passages I 
have quoted have special reference to this) that any legitimate heir 
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excludes an illegitimate daughter, and therefore certainly also an 
illegitimate grand-daughter. 

I do not therefore agree with the District Munsif that it can 
be inferred from these authorities that the plaintiffs are the 
nearest heirs of Murugayi. I would say that although they are 
heirs they are excluded by Venkatachala Chetty who was entitled 
to inherit Murugayi’s property.” 

K. S. Desikan for Appellants. 

M. Krishna Bharati for S. Muthiah Mudaliar for Respon- 
dents. 


The Court delivered the following 

JupGmENnT.—The parties are governed by the ordinary 
Hindu Law and not by any rule of custom as in the case of 
dancing girls. The general principle of the Hindu Law is 
undoubtedly to limit heirship to legitimate issue but in the case 
of illegitimate sons amongst Sudras a special exception has 
been made by the texts. One should ordinarily have thought 
(on the analogy of the principle ey pressio unius) that this 
itself is a clear indication against recognising similar excep- 
tions by way of analogy. The decision in Subramania Aiyar v, 
Rathnavelu Chetty! proceeds on the footing that as the special 
text relating to the illegitimate son must proceed on the footing 
of a recognition of sapindaship between the illegitimate son and 
his putative father, the latter may well be held to be a sapinda 
of the illegitimate son and as such entitled to inherit his 
property. There is no scope for the extension of this reasoning 
by analogy. Similarly the recognition of a right of inheritance 
as between the mother and the illegitimate daughter (Dundappa 
v. Bhimawaez will not warrant an extension of sapindaship to 
other relations because in that very case the learned -Judges 
were not prepared to postulate sapindaship between the putative 
father and the illegitimate daughter. The opening sentence in 
p. 763 of Ghose’s Hindu Law (3rd Edition) restricts the 
illegitimate child’s inheritance to the mother’s property. The 
decision of the lower appellate Court is right and the second 
appeal must be dismissed with -costs. 


(Leave to appeal granted.) 


K. C. Appeal dismissed. 











1. (1917) 33 M.L.J. 224: I.L.R. 41 Mad. 44 (F.B.). 
2. (1920) LL.R. 45 Bom. 557. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. S. Menon. 
0. A. O. EK. C. T. Chidambaram 


Chettiar (minor) and others.. Appellants* (Plaintiffs) 
v. 
Swaminathan alias Samidurai 
Thevar and others .. Respondents (Defendants 1 
and 3 to 7.) 
Civil Procedure Code (V of 1908), O. 22, r. 9—Suit by benamidar— 


Benamidar’s death before decree—No legal representatives added—Abate- 
ment of suit—Subsequent suit by real owner—If competent. 


Where before the decree in the suit by a benamidar to recover possession 
of properties from the defendants, the benamidar died and as his sons 
declined to come on récord in the suit and an application by the real owner to 
be added as legal representative was also dismissed, an order was passed 
declaring the suit as abated, a subsequent suit by the real owner for the same 
relief, is barred by O. 22, r. 9, Civil Procedure Code and is incompetent. It 
cannot be said that R had no legal representative in respect of the benami 
right litigated by him in the prior suit, as his sons have an interest by virtue 
of which they could have been brought on record as legal representatives 
before the decree in the suit, though when the question arises after the 
decree under S. 47 (3), it may be that they may not have such a right in pre- 
ference to the real beneficiaries. 

Bada Kristam Naidu v. Durvada Patrudu, (1927) 53 M.L.J. 568, distin- 
guished as a case after decree. 

Appeal against the decree of the District Judge of East 
Tanjore at Negapatam in A. S. No. 84 of 1931, presented 
against the decree of the Court of the District Munsiff of 
Tiruthuraipundi in O. S. No. 109 of 1930. 

K. S. Champakesa Aiyangar for Appellants. 

K. S. Jayarama Aiyar for Respondents. 

- The Court delivered the following 

Jupgment.—The suit is to recover possession of the 
plaint lands with past and future mesne profits. It is alleged that 
that property was purchased in Court auction by one Rama- 
swami Chettiar in 1923, that the said Ramaswami Chettiar was 
merely a benamidar for Chidambaram Chettiar, the father of 
the plaintiff, that on the defendants obstructing the said 
Ramaswami Chettiar in taking possession of the property, the 
latter filed O. S. No. 88 of 1925 on the file of the District 
Munsiff of Tiruthuraipundi, that as he died during the pendency 


of the suit and no legal representative of his was brought on . 
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record the suit abated and that in spite of it the plaintiffs, 
being the beneficial owners, are entitled to maintain the suit. 
The defendants contended that the suit is barred by O. 22, r. 9 
of the Civil Procedure Code, as the cause of action is the same 


as that in O. S. No. 88 of 1925. That plea of the defendants 


was upheld by both the lower Courts; hence this second appeal, 
by the plaintiffs. 


The only question for decision is whether the suit is 
barred by O. 22, r. 9 of the Civil Procedure Code. It is not 
disputed that the cause of action in this suit is the same as that 
on which O. S. No. 88 of 1925 was based, viz., the right of the 
plaintiffs or their benamidar Ramaswami Chettiar to get 
possession of the property and the infringement of that right 
by the defendants. It is also not disputed that on the death of 
Ramaswami Chettiar his representatives were not brought on 
record and an application filed by the plaintiffs to bring them 
on record as legal representatives was ultimately dismissed by 
the High Court. The result was that no one was brought on 
record as the representative of Ramaswami Chettiar and that 
an- order was made that the suit abated. Now, under O. 22, 
r. 9 of the Civil Procedure Code: 


“Where a suit abates or is dismissed under this order, no fresh suit shall 
be brought on the same cause of action”. 


The contention of the defendants therefore is as that O.S. 
No. 88 of 1925 abated and as the cause of action for that suit 
and this is the same this suit is incompetent. The learned 
advocate for the appellant answers that there was no legal 
representative for Ramaswami Chettiar in respect of the right 
litigated by him in O. S. No. 88 of 1925 and that therefore the 
suit never abated by reason of such legal representative not 
having been brought on record and that the order that the suit 
abated is .wrong. The question therefore for decision is 
whether Ramaswami Chettiar had any legal representative in 
respect of the right litigated by him in O. S. No. 88 of 1925, 
Admittedly, he has sons who, the plaintiffs allege, declined to 
come on record. The question is whether they could be regard- 
ed as his legal representatives. By “legal representative” is 
meant a person who in law represents the estate of a deceased 
person, and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is sued in a 
representative character the person on whom the estate devolves 
on the death of the party so suing or sued. Vide S, 2 (11) of 
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the Civil Procedure Code. It cannot be denied that if Rama- 
swami Chettiar was benamidar for the plaintiffs he is in some 
sense of the term a trustee for the plaintiffs and his sons could 
succeed to that trusteeship. This position is clear from the 
following observations. of the Judicial Committee in the case 
of Raja of Deo v. Abdullahi: 

“When, therefore, Lajjadhari executed the conveyance in favour of 
Rajeswari at the instance of Raja Bhikham, he (Raja Bhikham) was the true 


owner. Kashinath was a trustee for Raja Bhikham, and Lajjadhari could 
only succeed to his father’s trusteeship’’. 


Relying on these observations, this Court (Sundaram 
Chettiar, J.) held in the case of Muhammad Sheriff v. Sayyed 
Kasim2, that the transferee from the heirs of a_benamidar 
mortgagor had some interest entitling him to maintain a suit 
to redeem. It was observed: 


“But here, the suit was filed by the transferee from the heirs of the 
alleged benamidar. The question is whether anything survives to the heirs or 
their assignees after the death of the benamidar. In the decision of the Privy 
Council in Raja of Deo v. Abdullah’, their Lordships, dealing with status of a 
benamidar, have observed at pp. 918 and 919 that he would be a trustee for 
the real owner, and his son could succeed to the trusteeship. This shows, that 
the heirs of the benamidar, would, by reason of some interest devolving on 
them, be entitled to maintain a suit of this kind”. 


It is however pointed out for the appellant that in another 
case, viz., Bada Kristam Naidu v. Durvada Patrudus, Mr. 
Justice Odgers was not inclined to consider the decision of the 
Privy Council referred to above as Jaying down that a trustee- 
ship devolved on the deceased benamidar’s legal representative. 
But the question for decision there was whether, when the 
benamidar dies after obtaining a decree, his legal representa- 
tives are entitled to come on record in preference to the 
beneficiary. There was no question there whether the legal 
representative had any interest entitling him to come on record 
before the decree was obtained. If as their Lordships of the 
Privy Council observed, the benamidar is a trustee and his son 
could succeed to the trusteeship, it is clear that Ramaswami 
Chettiar’s sons had some interest by virtue of which they could 
have been brought on record as legal representatives, though it 
may be that when the question is considered under S. 47 (3) 
they may not have such a right in preference to the real 
beneficiaries. Having regard to the dictum of the Judicial 


ee ——————————e—ee——o 


5 M.L.. 46: L.R. 45 LA. 97: LL.R. 45 Cal. 909 at 918 
1. (1918) 3 J. 46: Tigi (P.C) 
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Committee and the decision of this Court in Muhammad 
Sheriff v. Sayyed Kasim1,I am inclined to hold that the sons 
of Ramaswami Chettiar can be considered as his legal repre- 
sentatives in respect of the right litigated in the previous suit 
and that. they, not having been brought on record within the 
time allowed, the suit abated. It follows that O. 22, r. 9 is a 
bar to this suit. The decree of the lower Court is therefore 
confirmed and the second appeal is dismissed with costs. 


S. V. Ve — Appeal dismissed. 





` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Burn AnD MR. JUSTICE LAKSH- 


-> MANA RAO. 


Minor Ramanathan and another.. Appellants* (Petitioners) 
v 

Sp. Rm. R. M. Meyyappa 

Chettiar .. Respondent (Respondent). 


Civil Procedure Code (V of 1908), O. 9, r. 13—Minor--Guardian ex parte 
—Delaying tactics--lf mere absence sufficient cause. 


Unless it appears that the guardian has in allowing the decree to be 
passed ex parte betrayed the interests of the minors, the mere absence of a 
guardian ad litem is not by itself a sufficient cause to allow an application 
under O. 9, r. 13, Civil Procedure Code. 

Appeal against the order of the Court of the Subordinate 
Judge of Sivaganga, dated 15th February, 1935 in I, A. No. 3 
of 1935 in O. S. No. 26 of 1932. 

S. R. Muthuswamy Aiyar for Appellants. 

N. G. Krishna Atyangar for Respondent. 

The Court delivered the following 


JupcmMent.—The mere absence of a guardian ad litem is 
not by itself a sufficient cause for allowing an application 
under O. 9, r. 13, Civil Procedure Code. Vide Peda Satyam v. 
Krishnamurthy?, where it is pointed out that a guardian ad 
litem may have perfectly good reason for refusing to put 
forward a defence on behalf of a minor. We may observe 
that there is another class of cases, of which this appears to be 
an instance. It is quite possible for a guardian ad litem 
knowing that the minor has no defence to the suit, to protract 


1. A.LR. 1933 Mad. 635. 
2. (1935) 68 M.L.J. 693: LL.R. 58 Mad. 1045. 
* A, A, O. No. 326 of 1935. 28th August. 1936, 
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and delay the proceedings by all the varied devises which are 
commonly practised. When these are exhausted, a further 
stratagem is to allow a decree to be passed ex parte and then 
` apply to have it set aside, and prefer an appeal from the order 
refusing to set aside. All these proceedings are very inexpen- 
sive and they cause delays which are as vexatious as they are 
lengthy. ; : 

In this case, we are not satisfied that the guardian has 
betrayed the interests of the minors. She does not allege this 
against herself, nor is it apparent, We agree with the learned 
Subordinate Judge that she was not prevented by any sufficient 
cause from appearing, and on the facts of this case we hold 
that her failure to appear did not constitute a sufficient cause 
for the failure of the minor defendants to appear. . 
~ This appeal is accordingly dismissed with costs. . 

S. V. V. c Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. Justice K. S. MENON. 
Kajuluri .Viranna alias Bulli 


Veeranna and others .. Petitioners* (Defendants) 
v. 
Tillapudi Venkayya and 
others .. Respondents (Plaintiffs and 
Defendants). 


Madras Hereditary Village Offices Act (HEI of 1895), Ss. 13 and 21—Suit 
by a person actually holding the office for emoluments—Jurisdiction—If 
maintainable by Revenue Courts. 


It is not only the person who is entitled to hold the office or to enjoy the 
emoluments that is hit at by S. 13 of the Madras Hereditary Village Offices 
Act (III of 1895) but also a person actually holding the office. Therefore a 
suit to recover possession of certain landsas emoluments attached to the 
potter service in the village, by a person whois actually holding the office, 
on the ground that he is entitled to hold the office and to enjoy the emolu- 
ments attached to it, comes within S. 13 of the Act and is excluded from the 
jurisdiction of Civil Courts by reason of the provisions of S. 21. The 
observations contra in Ramamurthy v. Gajapathi Raju, (1932) 64 M.L.J. 361: 
LL.R. 56 Mad. 366, are obiter, as the suit there was, not one to recover the 
emoluments of the office but to eject the persons who were alleged to have 
trespassed on inam land which formed part of the emoluments of the office. 


_ Petition praying that in the circumstances stated in the 
grounds filed therewith and in the affidavit filed therewith the 
High Court will be pleased to issue a writ of certiorari calling 


L- *:C. M. P. No. 155 of 1936. _ 2nd October, 1936. 
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for the records in Summary Suit No. 5 of 1934 on the file of 
the Court of the Deputy Collector of Cocanada and in™ 
Summary Appeal No. 22 of 1935 on the file of the Court of the 
District Collector of East Godavari at Cocanada and to quash 
all proceedings connected with them and pass such orders that 
this Court may deem fit. 


V. Suryanarayana for Petitioners. 
P. Somasundaram for 1st Respondent. 


The Court made the following 

Orper.—This is an application for the issue of a writ of- 
certiorari to call for the records in S. S. No. 5 of 1934 on the 
file of the Deputy Collector of Cocanada and in the appeal. 
therefrom, Summary Appeal No. 22 of 1935 on the file of the 
District Collector of East Godavari and to quash the decisions 
therein. 


The suit was to recover possession of the lands from 
defendants 7 to 18 on the ground that they were emoluments 
attached to the potter service in the village of Velangi and that 
the plaintiff was entitled to perform that service and has been 
performing it from 1932. Defendants 7 to 18 denied the truth 
of the genealogy set up in the plaint and contended that the 
plaintiff was not entitled either to perform the service or to the 
possession of the lands in question, and that they have been in 
possession for a long time. The trial Court found that the 
relationship set up by the plaintiff was true, that the suit was 
not barred by limitation or adverse possession, but dismissed 
the suit chiefly on the ground that the relinquishment by 
defendants 1 to 4 in favour of the plaintiff was not proved and 
that the plaintiff had not been appointed in their place. In 
appeal, that decree was reversed and a decree was given for 
the plaintiff as sued for. 


The contention of the learned Advocate for the petitioners 
before this Court is that the Revenue Courts had no jurisdic- 
tion to entertain this suit. The only question therefore for 
decision is whether the Courts below had jurisdiction to enter- 
tain the suit. The allegations in the plaint make it clear that 
the lands, possession of which is sued for, are the emolu- 
ments of the potter service in the village concerned and that 
the plaintiff was suing in his capacity as the person, who was 
entitled to that office on the death of his father and after re- 
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linquishment by his brothers, defendants 1 to 4, and who has 
been regularly performing the potter service in that village 
from 2nd December, 1933. S. 13 (1) of the Madras Heredi- 
tary Village Offices Act (III of 1895) is as follows :— 

“ Any person may sue before the Collector for any of the village offices 
specified in S. 3 or for recovery of the emoluments of any such office, on the 
ground that he is entitled under sub-S. (2) or (3)-of S.10 of the Madras 
Proprietary Estates’ Village Service Act, 1894, or under sub-S. (2) or (3) of 
S. 10 or sub-S. (2) or (3) of S. ll or S. 12 of this Act as the case may be, 
to hold such office and enjoy such emoluments” 

And S. 21 enacts: 

“No Civil Court shall have authority to take into consideration or decide 
any claim to succeed to any of the offices specified in S. 3 or any question as 
to the rate or amount of the emoluments of any such office or except as pro- 
vided in proviso (ii) to sub-S. (1) of S. 13, any claim to recover the emolu- 
ments of any such office.” 

It is not contended that this case comes within the proviso 
(ii) to sub-S. (1) of S. 13. What is argued is that it is only 
a person who is entitled to hold such office or to enjoy such 
emoluments and not a person who is actually holding the office 


who is entitled to sie before the Collector. In other words, _ 


the contention is that if the person who is actually holding the 
office sues for the emoluments of- that office, he must sue in a 
Civil Court, and the only authority cited in support of that 
proposition is the case of Ramamurthy v. Gajapathi Rajul. 
In that case, no doubt Waller, J., observed (page 371): 


“J am unable to see how the language of the section (13) can apply to a 
suit by an actual holder of an office to recover the emoluments thereof. Such 
a person comes into Courtas the holder of the office and not as a person 
claiming to be entitled to hold it”. 


And the learned Judge proceeded ‘to support it by the 
language of the second proviso to sub-S. (1) of S. 13. But it 
has to be observed that that suit was not one to recover the 
emoluments of an office. The learned Judge himself begins 
that portion of the judgment by saying: l 


.“ The suit is not one to recover the emoluments of an office, but to eject 
persons who are alleged to have trespassed on some inam land, which forms 
part of the emoluments of the office”. 


The observations are therefore more or less obiter. 
Again the statement “apart from that, I find great difficulty in 
following the decisions which have laid down that S. 21 of the 
Act takes suits by holders of offices for recovery of their 
emoluments out of the jurisdiction of the ordinary Courts” 
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shows.that the decision therein runs counter to the. trend of 
the earlier decisions of this Court. Pandalai, J. who was the 
other member of the Bench simply observed: 

“J agree with my learned brother that the suit is not barred by S. 13 or 
21 thereof”. 

The earlier decisions of this Court are clearly in favour.of 
the view that suits by persons who are actually holding an 
office, for the recovery of emoluments attached thereto on the 
ground that they are entitled to hold the office or to enjoy such 
emoluments come within S. 13 and are excluded from the 
jurisdiction of Civil Courts by reason of the provisions of S. 21. 
In Kesitram Narasimhulu v. Narasimhulu Patnaidul that view 
was upheld by three learned Judges of this Court. In that 
case, the suit was by a person, who was actually a karnam at 
the time, for the recovery of the land which was inam attach- 
ed to the office, and Miller, J., observed: 

“ He can therefore only succeed by showing (1) that he is the karnam of 
the village entitled as such to enjoy the emoluments and (ii) that the land 
for which he sues is the emolument of his office. These must be the grounds 
of his suit and these are the grounds of suit which give him his right of 
action before the Collector under S. 13 (1)”. 

In the case of Devineni Patiayya v. Kandukuri Kotiahe 
the allegation was that the plaintiff and his ancestors had been 
enjoying, as of right, the carpenter and blacksmith inam and 
had been rendering service in connection therewith and that 
when. the plaintiff demanded defendants 1 to 4 and 7 to 9 to 
deliver over possession of the land they ignored his right and 
intimated to him that defendants 7 to 13 had an independent 
right to the property. It was held by a Division Bench of this 
Court (Spencer and Phillips, JJ.) that the case was- one 
excluded from the jurisdiction of the A Court by S. 21. 
Their Lordships observed : 

“t Weare of opinion that in all cases where it is necessary for the plain- 
tiff to allege for the maintenance of his suit, that the land in suit is an emolu- 
ment of a service inam, the jurisdiction will remain with the Collector under 
S.13 of the Act. This is a principle laid down in the Full Bench Pvisiot in 
Kesiram Narasimhulu v. Narasiihulu Patnaidul”. 

Again, in the case of Kandappa Achari v. Singari C haris 
another Division Bench of this Court held: 


“ Therefore all suits for the emoluments of an office on the ground that 
the plaintiff is holding the office must primarily he brought in the Revenue 








1. (1906) 16 M. L. J. 514: I.L.R. 30 Mad. 126 (F.B.). 
2. (1916) 5 L.W. 151. 3. (1926) 25 L.W. 299. 


Ty THE MADRAS LAW JOURNAL: REPORTS. A 


Court. The Civil-Court has jurisdiction only in one case yiz., where one of 
the issues is whether the emoluments are land‘or an assignment of revenue, 
and even that issue has to be decided first by the Revenue Court, and only 
when the relief which the Revenue Court can grant is exhausted. 

. can he sue in the Civil Court for the recovery of the land”. 


th the last. case, ‘it was distinctly stated ‘that even though 
the plaintif was holding an office, the suit for the recovery of 
-the emolument has to be brought in the Revenue Court. It 
may also be observed that there is nothing.in S. 13 (1) itself 
which compels one to hold that suits by persons actually hold- 
ing the office referred to therein for recovering the emoluments 
of that office do’not come within the wording of that section. 
Having regard tothe uniform course of decisions in this 
“Court it must be held that the lower Courts had jurisdiction to 
deal with this suit. No case is therefore made out for the 
-issue of a writ of certiorari. : : o 


The petition is therefore dismissed with costs. Advocates’ 
Fee Rs. 75. 

Save V. —-. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT:—MR. JUSTICE VARADACHARIAR AND MR. 
Justice Burn. , ` ; 

Desu Reddiar and aous .. Appellants* (Defendants 4 


and 7) 
v. 
„Srinivasa Reddi (minor) by next . 
© friend Subba Reddiar and | 
-others ; .. Respondents (Plaintiff and 
gt aor ` Defendants 1, 2, 3, 5, 
ó and 8). 


. Hindu Eaw—Suit by the presumptive reversioner questioning alienations 
“by the widow—Remoter reversioners added as parties—If proper—Plea that 
plaintiff is not the reversioner, on the grount that the last male owner 
had a posthumous son—Plea attacking plaintiff's status—If joinder proper— 
Decree embodying declaration against birth of posthumous son—Validity of— 
‘Civil Procedure Code (V of 1908), 0. 1, r. ba Le Relief Act (I of 
1877), S. 42. 


One Bapu Reddi died in 1922 leaving behind two widows 4 and N anda 
-daughter B by Ai Shortly after his death, the widows divided the properties 
sbetween themselves. N died in 1930. In 1526 B -adopted the plaintiff $, 
NV was putting forward an absolute right over the. properties that she had 
obtained i in the division with A and she executed in 1926 a mortgage in favour 
ofthe eighth defendant and in 1 1928 a a registered will bequeathing i in favour 

* Appeal No. 43 of 1934. ` pt ak ‘17th oe 1935. 
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of the first defendant, her brother, all those properties. After N’s death the- 
plaintiff filed a suit for a declaration that the will in favour of the first 
defendant and the mortgage in favour of the eighth defendant were not 


‘binding on the plaintiff as reversioner and impleaded as parties, defendants 4: 


to 7, who were gnatis of Bapu Reddi and would inherit his estate if B should: 
die sonless. They were setting up that a few days after Bapu Reddi’s death, he- 
got a posthumous son who died a few hours after birth and that plaintiff was 
not therefore the nearest reversioner and also objected to their being added’ 
as defendants. It was found the Bapu Reddi left no sonand that plaintiff” 
was the nearest reversioner. As the plaintiff had compromised with the first 
and eighth defendants, a decree was passed in terms thereof as against them. 
but as against defendants 4 to 7 the decree declared that “the birth and the 
death of a posthumous son to Bapu Reddi is not true and that the plaintiff is- 
the presumptive reversioner to the estate of Bapu Reddi”. 

` Held, that the suit being one by the plaintiff,as presumptive reversioner,. 
for a declaration that the mortgage deed and the will by N should not affect 
the interest of the reversioners as a class and not one in respect of the indivi-- 
dual or personal title of the plaintiff, the suit was maintainable. In dealing 
with declaratory suits, stress is not to be laid so much on the question of their- 
maintainability, as on that of the propriety and utility of granting relief by 
way of declaration. 

Held further, that if the defendants 4 to 7 had contented themselves with. 
the objection to their joinder in the suit, the Court might have removed them 
from the record as unnecessary parties; but when they also set up a positive 
plea that they had become the owners of the suit property on N’s death and’ 
attacked the plaintiff’s status ‘as. presumptive reversioner, the Court had 
anyhow to determine the issue as the plaintiff had to establish his status as a 
reversioner to entitle him to relief as against the other defendants. Defen- 
dants 4 to 7 are therefore proper parties as it is advantageous to try that issue- 
in their presence. 

Greeman S ingh v. Waheri Lall Singh, (1881) I.L.R. 8 Cal. 12, dissented: 
from. 

Saudager Singh v. Pardip Narayan Singh, (1917) 34 M.L.J. 67: L.R. 45- 
I.A. 21: I.L.R. 45 Cal. 510 (P.C.), followed. 

Janaki Ammal v. Narayanasami Aiyar, (1916) 31 M.L.J. 77: L.R. 43 LA 
207: L.L.R. 39 Mad. 634 (P.C.) and Sheoparsan Singh v. Ramnandan Prasad’ 
Singh. (1916) 31 M.L.J.77; L.R. 43 LA. 91: LL.R. 43 Cal. 694, distinguished. 

Appeal against the decree of the Court of the Subordi-. 
nate Judge of CuddaJore in O. S. No. 40o0f 1933, (O. S. No. 25: 
of 1930 on the file of the District Court of South Arcot). 

T. M. Krishnaswami Atyar and A. Balasubramania Aiyar 


for Appellants. 
M. Patanjali Sastri and K.R.R. Sastri for Ist Respondent.. 
The judgment of the Court was delivered by 
Varadachariar, J—This is an appeal by defendants 4 and: 
7 and the principal contention urged before us on their behalf 
is that defendants 4 to 7 should not have been impleaded in this. 
suit nor any declaration made to their prejudice. The question 
arises under the following circumstances. 
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One Bapu Reddi who admittedly owned most of the suit 
properties died on 28th July, 1922, leaving him surviving two 
widows Ammalu Ammal and Narasammal and a daughter by 
the former named Balambal. The two widows seem to have 
divided the property between themselves a few months after 
Bapu Reddi’s death and Narasammal died in May, 1930. 
Ammalu Ammal and Balambal are defendants 2 and 3 in this 
suit. 


Defendants 4 to 7 are gnatis who would inherit the estate 
of Bapu Reddi after Balambal, should she happen to die sonless, 
but in September, 1926, Balambal adopted the plaintiff and 
this event practically defeated the chances of defendants 4 to 7 
succeeding to the estate. The plaint suggests that defendants 4 
to7 have accordingly been putting it forward that Bapu Reddi 
was not the last male holder and that a posthumous son was 
born to him on 31st July, 1922, and died a few hours after birth, 
If this is true, it might exclude the second and third defendants 
as also the plaintiff from succession and let in defendants 4 to 
7 as persons entitled to possession immediately on Narasammal’s 
death. This version had been put forward by the present fourth 
defendant in a written statement (Ex. V) filed by him on 12th 
March, 1927, in O. S. No. 73 of 1927 on the file of the 
Tirukoilur Munsif’s Court. 


Narasammal herself was putting forward a claim of 
absolute right to the properties which she took in the division 
between herself and her co-widow and she based that claim ona 
will alleged to have been left by Bapu Reddi. She executed a 
mortgage of some of these properties in favour of the eighth 
defendant, a relation of hers on 12th August, 1926, and on 25th 
July, 1928, she executed a registered will devising to her 
brother, the first defendant, all the properties that she had 
obtained in the division. 


This suit was filed by the plaintiff on 15th August, 1930, 
asking in the first instance for a declaration that the will in 
favour of the first defendant and the mortgage in favour of 
the eighth defendant are not binding on the plaintiff as rever- 
sioner. Defendants 4 to 7 were impleaded on the strength of 
a general allegation in paragraph 10 of the plaint that they 
were the junior paternal uncles’ sons of the deceased and are 
proper and necessary parties to this suit. No reference was 
then made to the claim put forward on behalf of defendants 4 
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to 7 that Bapu Reddi was not the last male holder, and that 
they themselves were entitled to succeed to the estate on 
Narasammal’s death. 


In the written statement filed by defendants 4, 5 and 7 it 
was alleged in para 4 that on Narasammal’s death defendants 
4 to 7 had become heirs, and the plaintiffs had no cause of 
action to sustain the suit. Reference was made in para 5 to 
Bapu Reddi’s son being the last male owner. In para 10, it 
was also averred :— 


“To the suit as conceived these defendants are unnecessary parties. They 
are not even proper parties. The plaintiffs suit is designed to shut out the 


-title of defendants 4 to 7 though itis ostensibly for getting a declaration in 


plaintiff's favour. . . ...4... This suit is caused to be filed by a 
remote reversioner without sufficient reasons. The suit is thus liable to be 
dismissed”. 

As regards the will and the mortgage relied on by defen- 
dants 1 and 8, defendants 4 to 7 supported the plaintiff in the 
contention that the transactions are not binding on the estate. 
In para 5, the fourth defendant set up his own title to some of 
the suit properties. 


By an amendment of the plaint the D-schedule properties . 
were brought into the suit, plaintiff claiming that they too 
belonged to Bapu Reddi’s estate, while the fourth defendant 
claimed independent title to them and also pleaded adverse 
possession. By a further amendment made on 31st August, 
1933, without any objection from the defendants, plaintiff was 
allowed to add para 10 (a) to the plaint, referring to the version 
of defendants 4 to 7 that Bapu Reddi’s alleged posthumous 
son was the last male owner and the defendants 4 to 7 had 
therefore become entitled to the possession of the estate on 
‘Narasammal’s death. The prayer was also amended by adding 
a declaration that Bapu Reddi was the last male holder of the 
suit properties, that no posthumous son was born to him, and 
that the plaintiff is the nearest male reversioner to the estate. 


‘The learned Subordinate Judge has found that no -pos- 
thumous son was born to Bapu Reddi, that defendants 4 to 7 
are not therefore entitled to succeed to the estate, and that the 
plaintiff is the presumptive reversioner entitled to succeed to 
the estate after the death of defendants 2 and 3.° The.dispute 
as between the plaintiff and defendants 1 and 8 was compro- 
mised under an arrangement whereby part of Narasammal’s 
properties was retained by these defendants and the other part 
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was given up to the plaintiff. The decree of the lower Court 
embodied this compromise and as between plaintiff and 4 to 7 
defendants it declared that 


“the birth and the death of a posthumous son to Bapu Reddi is not true 
and that the plaintiff is the presumptive reversioner to the estate of Bapu 
Reddi”, 


Founding himself on the observations of the Judicial 
Committee in Kathama Nachiar v. Dorasinga Tevari and 
Sheoparsan Singh v. Ramnandan Prasad Singh? Mr. Krishna- 
swami lyer contended that the kind of declaratory suit 
permitted to a Hindu reversioner is only of a very limited 
scope, intended to call into question transactions improperly, 
entered into by the widow, that the question in such suits is 
solely between the reversioner and the widow and that the 
reversioner cannot by bringing such a suit get as between him 
and a third party an adjudication of title which he could not 
get without it. In dealing with this contention, we must repeat, 
what has frequently been pointed out before, that observations 
regarding the scope or maintainability of declaratory suits 
contained in Judgments pronounced before 1877 should not be 
taken literally after the enactment of S. 42 of the Specific 


Relief Act. Tt must also be remembered that even S. 42 of the 


Specific Relief Act has been declared not to be exhaustive of 
the circumstances in which a person may ask for declaratory 
relief. The illustrations appended to that section no doubt 
refer to certain well-known classes of suits; but there is no 
justification for limiting the scope of the section by reference 
to the illustrations. An examination of the more recent 
pronouncement of the Judicial Committee and of the Indian 
High Courts will show that in dealing with declaratory suits, 
the Courts have in recent years laid stress not so much on the 
question of their maintainability as on that of the propriety and 


utility of granting relief by way of declaration. (Cf. Bobba’ 


Padmanabhudu v. Bobba Buchammas’, Surayya v. Anna- 
purnammas, and Muthukumarasami Mudaliar v. Harinarayana 
Mudaliars). 

In dealing with suits by reversioners, a distinction has been 
drawn between relief in respect of the individual or personal 





1. (1875) L.R. 2 I.A. 169 (P.C.). 
2. (1916) 31 M.L.J.77: L.R. 43 LA. 91: LL.R. 43 Cal. 694. 
3, (1918) 35 M.L.J. 144. 4, (1919) LL,R. 42 Mad. 699, ` 
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title of the particular plaintiff and relief claimed for the benefit 
of the body of reversioners represented by the presumptive 
reversioner. Relief of the former kind has generally been 
refused on the ground that an anticipatory declaration of the 
kind may be rendered valueless by future events; but relief of 
the latter kind is not open to the same objection, especially after 
the recognition of the representative character of a reversionet’s 
suit and of the consequent applicability of the rule of res judi- 


` cata even in favour of or as against the actual reversioner, who 


might not have been a party to the presumptive reversioner’s 
suit. If this distinction is borne in mind, there will be little 
difficulty in reconciling the apparent conflict of cases or in 
deciding which line of authority governs the present case. 

In Janaki Ammal v. Narayanasami Aiyerl, there was, on 
the findings, nothing but the plaintiff’s individual right that 
could be declared in his favour. In Sheoparsan Singh v. Ram- 
nandan Prasad Singh®, there was no reversionary interest at all 
to furnish the basis for a suit because a Probate Court had 
declared that the last male owner had left a will. The other 
observations in the judgment must be understood as only, 
warning the courts against the possible abuse of the provisions 
relating to declaratory relief. On the other hand, it will be 
noticed that in Saudagar Singh v. Pardip Narayan Singh’ the’ 
suit was only in form directed against an act of the widow. 
The substantial question decided in the case was whether the 
propositus was related by full blood or only by half blood to 
the plaintiff’s ancestor; on the answer to this question depended 
the determination of the issue, whether the contesting defen- 
dant alone was the reversioner or the plaintiffs also were 


‘reversioners. Their Lordships saw no objection to the real 
question in dispute between the parties being ad laa on in 


that litigation; they say 


“that must always be the case..-. because it is only in virtue of the 
persons claiming the declaration being reversionary heirs, and therefore 
presumptively entitled, that the declaration is made. ” 


The present case is very similar. The plaintiff undoubted- 
ly had a cause of action to sue for a declaration that the 
mortgage deed and the willexecuted by Narasammal should not. 
affect thé interests of the reversioners; The fact that the 





1. (1916). 31 M. L: J. 225: L.R. 43 LA. 207: LL.R. 39 Mad. 634 (P.C). 
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-plaintiff ‘subsequently settled the dispute with the first and 


-eighth defendants does not seem to us to justify the suggestion 
-of the appellants that that portion of the suit was a sham fight 
-merely intended -to give the plaintiff a semblance of a cause of 
-action. No such suggestion was made in the written state- 
‘ment. Narasammal left a registered will and she had put 
forward a claim to an absolute estate as early as 1927. The 
‘suit was therefore rightly laid. In sucha suit the plaintiff could 
calways be called upon to establish his status as a reversioner 
and the defendants could set up the title of another claimant 
by way of jus tertii. An issue relating to the plaintiff’s status 
is therefore a proper and indeed a necessary issue in such cases. 
The question is whether such an issue should have been tried 
only as between the plaintiff and defendants 1, 2, 3 and 8 or 
could the defendants 4 to 7 whose title is the alternative title, 
have also been impleaded in the suit. If in the first instance 
these defendants had contented themselves with the objection 
to their inclusion in the suit, the Court might have removed 
them from the record; but when they set up a positive plea 
that they had become owners of the suit property on Naras- 
ammal’s death, the Court could not reasonably evade the issue 
as to plaintiff’s status as a reversioner, and there can be little 
doubt as to the advantage of trying it in the presence of defen- 
dants 4 to 7. The joinder of a prayer for relief against them 
may be open to possible objection on the ground of misjoinder; 
but the terms of O. 1, r. 4, Civil Procedure Code are now so 
wide that there. will be little substance in the objection to the 
joinder. Hence it.is that the appellants take the objection that 
plaintiff has no right to claim any relief agams the defendants 
4 to 7: . 


It may be conceded that the decision in Greeman S ingh v. 
Wahari Lall Singh1, supports the appellant’s contention but the 
wide language employed by Mitter, J., in that'case has been 
dissented from in Gangayya v. Mahalakshmi? and Manmatha 
Nath Biswas v. Rohilli Moni Dasi8. The distinction relevant to 
the application of S. 42 of the Specific Relief Act is, not that 
between vested and contingent rights (as suggested by Mitter, 

~- J.), but that between a suit for a declaration of the reversionary, 
title of the paige anda suit for the protection and preserva- 


a ae 
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tion of the reversionary estate; (See. Balumkund Lal v. 
Musammat Sohano Kueri.) It was pointed out in Puttanna. 
alias Keshava Bhatta v. Ramakrishna Sastri2z that such protec- 
tion is not limited'to protection against acts.of the widow and 
the same principle was applied in Balmukund Lalv. Musammat 
Sohano Kueril. In Puttanna alias Keshava Bhatta v. Rama- 
krishna Sasiri2 Subramanya Iyer and Benson, JJ., held that a 
presumptive reversioner could sue for a declaration against 
devisees claiming uhder an alleged will ofthe last male owner. 
In Balmukund Lal v.. Musammat Sohano- Kueril the learned. 
Judges held that in a presumptive reversioner’s suit the Court 
could legitimately decide the question whether the propositus. 
died divided or undivided from his’ coparceners. They 


` observed: ‘although the Court ought not to declare that the 


plaintiffs will be entitled to succeed . . . '. . ‘the Court 
may properly declare that Nandkumar was separate from his. 
nephews and. that.he left an estate capable of being inherited 
by his heirs’. This is substantially what has been done in the: 
present case by.the learned subordinate judge. In Ram 
Pershad Chowdry v. Jokhoo Roy8 the question in dispute 
between. the parties was very similar to that raised'‘in the 
present case viz., as to who should be deemed to be the last 
holder, though there. was the:added feature in that case that 
the limited owner put-the real claimant in possession.and sup- 
ported his claim.: The decision.in Rama Rao v. The Raja of 
Pittapur4 dealt). with the case on the. footing that the only 
declaration asked for was ‘ that the plaintiffs and not the Raja 
are the next reversioners of the deceased’. . Even in such a 
case Sir John Wallis based his decision only on the ground of 
the futility of the declaration and on the rule of practice 
against making such, a declaration. Seshagiri Aiyar, J., 
emphasised the distinction between the plaintiffs’ individual 
‘right or legal character in his own right’ and his right as 


representing the entire body,of reversioners’. In Surayya v.. 


Subbamma’ Napier. J., (with, whose judgment on this point 
Sadasiva Aiyar J., concurred). expanded. the view that a pre- 
sumptive Teversioner, when looked at in the character of a 





- i thy (1928) LL.R. 8 Pat. 153 at 159. : 
2., (1906) 17 M.L.J. 374: LL.R. 30 Mad. 195. 
3. (1884) LL.R. 1 Cal. 1003. 


5. (1919) 37 MLJ. 408: LLR. ‘43 Ma d. 4. 
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représentative of the body of reversioners, has a ‘legal char- 
acter’ within the meaning of S..42 of the Specific Relief Act; 
and if that character is disputed or denied by another, there is 
no reason why the case should not be held to fal! within the 
section, The decision in Latchamma v. Appanna! is the logical 
result of the application of the above principle and the true 
ratio of the decision should not be allowed to be obscured by 
the fact that in that case the dispute as to the plaintiffs’ status 
was raised by the limited owner herself. In the words of 
‘Phillips, J., the suit will be maintainable whenever it is one ‘to 
establish the identity of the last male holder and thereby to 
ascertain in which family are to be found the general body of 
reversioners.’ 


On the question of fact as to whether a posthumous son 
was born to Bapu Reddi, we see no reason to differ from the 
conclusion of the learned Subordinate Judge. Even if the 
matter rested only on conflicting oral evidence, we should be 
slow to differ from the learned Subordinate Judge’s apprecia- 
tion of the evidence. In this case the documentary evidence 
and the probabilities are decidedly in favour of the plaintiff's 
version. It would appear from Ex. D that within-a few days 
of Bapu Reddi’s death it was stated that his younger wife 
was then only four months pregnant. It is impossible to 
accept appellant’s present story in the face of this statement. 

As to the form of the decree, we have considered whether 
it is necessary or worth while to retain in the decree itself a 
reference to the question of the alleged birth of a posthumous 
son to Bapu Reddi. It is true as pointed out in Veerammal.y. 
Kamu Ammal? that it is not usual to embody a decision on such 
points in the decree. `.But in, the particular circumstances of 
this case it seems to us better on the’ whole to leave the decree 
as itis. The appeal fails and is dismissed with costs of the 
plaintiff, first respondent. ` 

S. V. V. Appeal dismissed. 








4: (1921) 41 MEL J. 386. 2. (1915) 2 L-W. 850. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘  Present:—Mr. Justice VARADACHARIAR AND Mr, 
Justice MOCKETT. 
The Taluk Board of Koilpatti 

through its President Subba 

Naicker and others .. Appellants* (Plaintiff and 

Nil) 
U. 

Senthattikalai Pandia Chinna- 

thambiar (deceased) Zamindar ; 

of Sivagiri and others ` .. Respondents (Defendant 

and Nil): 

Contract—Zamindar promising to pay Talug Board annual subscription 
for maintenance of a Hospital, provided one was established within his 
Zamindary—Establishment of Hospital accordingly—Payment of annual 
subscription stopped by successor of Zamindar—Coniract whether in its nature 
a continuing offer—Contract whether can bind successors—Whether charge 
created on the estate. 

A Taluq Board obtained a registered contract in 1895 from a Zamindar 
by which he on behalf of himself, his heirs and successors bound himself “ to 
pay the Board an annual contribution of Rs. 500 on or before the 30th day of 
September every year in consideration of the establishment and maintenance 
by the said Talug Board of a dispensary in the Zamindari” and also “ to pay 
the said Taluq Board Rs. 2,000 towards meeting the costs of construction of a 
building for the dispensary when the work shall be begun.” A building was 
accordingly constructed and the Zaminddr was paying the contribution of 
Rs. 500 till September, 1924. The defendant who had by this time come into 
possession of the Zamindari declined to make any further contribution on 
the ground that there was no need so long as the Taluq Board realised 
moneys from other sources. The lower Court held that on a true construc- 
tion of the contract deed it only bound the then Zamindar and not his 
successors in estate and also that so much of the agreement as related to the 
annual contribution of Rs. 500 did not amount to a contract because there 
was no corresponding obligation on the part of the Board to continue to main- 
tain the hospital for all time and that that portion of the document was only 
in the nature of a continuing offer which could be revoked and had been 
properly revoked by the defendant, ; 

Reld; (i) on a construction of the document that there was no doubt as 
to the intention of the parties to enter into the arrangement not merely on 
behalf of the then Zamindar but also on behalf of his heirs and successors in 
the estate; 

(2) that it was not in the nature of a continuing offer from year to year 
but an enforceable contract by which the Taluq Board was entitled so long as 
it maintained the dispensary, to claim aa the Zamindar -the annual contri- 
bution. 

Once a promise becomes EOE bes itis not for the Court to examine 
the quantum or adequacy of the consideration except where the language of 
the document is ambiguous. A mere promise to supply goods to another on 
credit may not amount to consideration in law for a guarantee in respect of 





* Appeal No. 60 of 1932.- `., - f 26th February, 1936. 
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‘past debts due by such other person. But if the merchant does in fact supply 
-goods on the strength of the guarantee, the benefit of the guarantee may, if 
the language of the document is clear, attach not merely to goods supplied 
after the date of the guarantee but also to prior debts. If the proper cons- 
truction of the document in this case is that in consideration of the 
-Zamindar’s promise the Board has fulfilled its promise at least to the extent 
-of constructing the hospital there can no longer arise any question of absence 
of consideration for the Zamindar’s promise. 

Westhead v. Sprosen, (1861) 6H. & N. 728: 158 E.R. 301; Morrell v. 
‘Cowan, (1887) 6 Ch.D, 173 and Morrell v. Cowan, (1878) 7 Ch.D. 151, referred 
to. 

(3) That neither the language of the document nor the surrounding 
-circumstances sufficed to import the creation of a charge on the Zamindari. 

_ Rajah of Ramnad v. Sundara Pandiyasami Thevar, (1918) 36 M.L.J. 164: 
.L.R. 46 LA. 64: LL.R. 42 Mad. 581 (P.C.) referred to and distinguished. 

(4) If the obligation were to be held to rest merely on the covenant, it 
would be far fetched to rely upon the analogy of Nibandha in the Hindu Law 
‘to make the obligation valid and perpetually binding on all persons coming 
into possession of the Zamindari whether by inheritance or by survivorship or 
-by alienation, 

Hence an obligation of that kind resting only on a covenant could not be 
-enforced against the Zamindari in the hands of persons who had succeeded 
to it by survivorship and those coming after them. 

Appeal against the decree of the Court of the Subordinate 


Judge of Tinnevelly in O. S. No. 112 of 1929. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. Subramaniam for Appellants. 

S. Srinivasa Aiyangar and A. Swaminatha Aiyar for 
-Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—The Taluq Board of Koilpatti sued 
the Sivagiri Zamindar for a declaration of rights and for 
recovery of money on foot of an agreement, Ex. A, executed 
-on 6th June, 1895, by a former Zamindar of Sivagiri in favour 
of the Tinnevelly Taluq Board in whose territorial jurisdiction 
Sivagiri was then included. 

The correspondence exhibited in the case established that 
the then Zamindar was keen upon having a Taluq Board Hos- 
pital established at Sivagiri, the headquarters of his Zamindari, 
but the Taluq Board was not prepared to do so unless the 
Zamindar agreed to make a contribution both towards the cost 
of construction and towards the expenses of its maintenance. 
The Zamindar having accepted this condition, the hospital was 
‘opened in September, 1894, in a building temporarily occupied 
for the purpose; but, before beginning the construction of a 
permanent building, the Board insisted on and obtained a 
registered document Ex. A from the Zamindar. By this docu- 
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ument, the Zamindar on behalf of himself, his heirs and- 
successors bound himself “to pay to the Board an annual 
contribution of Rs. 500 on or before the 30th day of September 
every year in consideration of the establishment and main- 
tenance by the said Taluq Board of a dispensary at Sivagiri” 
and also “pay to the said Taluq Board Rs. 2,000 towards. 
meeting the cost of construction of a building for the dispen- 
sary when the work shall be begun”. A building was accord- 
ingly constructed by the Board, the Zamindar paid his contri- 
Fation of Rs. 2,000 and he as well as his successors continued. 
to pay the annual contribution of Rs. 500 till September, 1924. 
The defendant who had by this time come into possession of 
the Zamindari declined to make any further contribution on. 
the ground that the Taluq Board was realising quite a large 
sum by way of cesses, and no longer stood in need of a 
contribution from him for the purpose of the hospital. Hence 
this suit. 


The learned subordinate Judge has held that on a true 
construction of Ex. A, it only bound the then Zamindar and. 
not his successors in the estate. He was also of opinion that 
so much of the agreement as related to the annual contribution 
of Rs. 500 did not amount to a contract because there was no 
corresponding obligation on the part of the Board to continue 
to maintain the hospital for all time: he held that this portion 
of Ex. A was only in the nature of a continuing offer which 
could be revoked and had been revoked by the defendant. 
Finally he held that the obligation, if any, imposed by Ex. A 
upon succeeding Zamindars could not be enforced as against 
the estate because of the provision of S. 4 of the Madras 
Impartible Estates Act (II of 1404) and he was of opinion 
that the present case did not fall, within the exceptions saved 
by S. 7. He accordingly dismissed the suit. Hence this appeal 
by the Talug Board. 


The first ground of the lower Court’s decision may easily, 
be disposed of. It is perhaps possible to criticise Ex. A as 
introducing the reference to “heirs and successors” in an 
appropriate place but reading Ex. A as a whole, we have no 
doubt that.it was the intention of the parties to enter into 
the arrangement not merely on behalf of the then Zamindar 
but also'on hehalf of his heirs and successors in the estate. 
Whether he could validly do so is another matter. We do not 


T] THE MADRAS LAW JOURNAL REPORTS. 53 


pursue the point further, because Mr. Srinivasa Iyengar, who 
appeared for the respondent before us, did not attempt to 
support this ground of the lower Court’s decision. 

In dealing with the second point, we cannot agree, with 
the lower Court in splitting up Ex. A into two independent 
parts, one relating to the construction of the hospital, and the 
other relating to its maintenance. Not merely the substance 
of the thing but even the collocation of words in Ex. A 
suggests that the Taluq Board agreed to establish a hospital at 
Sivagiri only on condition of the Zamindars agreeing to 
contribute annually a part of the expenses of its maintenance. 
To say that there was one offer to contribute towards the costs 
of the construction and this was accepted by the Board and the 
whole matter terminated on the construction of the hospital, 
leaving the question of its maintenance to be governed by a 
separate offer and acceptance does not seem to us a reasonable 
` construction of Ex. A. It is obvious that it was not worth 
while bringing a hospital into existence—the correspondence 
makes it clear that the Taluk Board would not have put itself 
to the trouble and expense of constructing a hospital at 
Sivagiri—without some definite arrangement for meeting the 
cost of its working expenses. The learned Judge’s theory 
that for the expenses of each year there is a separate offer by 
the Zamindar of a contribution which must be deemed to be 
accepted by the Board by maintaining the hospital for that 
year seems to us wholly artificial and unnatural. It might as 
well be said that the offer is one from day to day or even hour 
to hour. We are not prepared to uphold the power of revocation 
claimed ‘by the Zamindar on this basis. 


The argument has also been put in a slightly different 
form, namely, that as there is no obligation on the part of 
the Taluq Board to maintain the hospital, there is no 
‘consideration’ for the Zamindar’s promise and there is accord- 
ingly no legal or enforceable contract. It may be conceded that 
where a promise by A is consideration for a promise by B, the 
former, so long as it remains executory, will not amount to 
consideration in the eye of the law unless it involves a legal 
‘obligation which A may be compelled to perform. In this 
‘connection some arguments were urged before us to show that 
the -Taluq Board has not-bound itself and could not bind itsel 
to maintain the hospital. We do not propose.to enter upon a 
‘discussion’ of this question because for the purpose of this 
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argument we are prepared to assume.that the Taluq Board was. 
not: compellable to continue the hospital at Sivagiri. Even 
where the promise on one side does not involve a legal 
obligation, there can be little doubt that its performance will 
constitute sufficient consideration, that is, as an executed consi- 
deration, for the promise on the other side. 


A comparison of Westheard v. Sprosen}, referred to in 
this copnection with Morrell v. Cowan? and Morrell v. Cowan’. 
will suffice to show that once the executed promise becomes the 
consideration, it isnot for the Court to examine the quantum 
or adequacy of the consideration except where the language of 
the document is ambiguous. A mere promise to supply goods. 
to another on credit where there is no obligation undertaken to. 
do so may not amount to consideration in law for a guarantee 
in respect of past debts due by such other person. But if the 
merchant does in fact supply goods on the strength of the . 
guarantee, the benefit of the guarantee may, if the language of 
the document is clear enough, attach not merely to the goods. 
supplied after the date of the guarantee but also prior debts.. 
If, as we have already held, the proper construction of Ex. A 
is that in consideration of the Zamindar’s promise, the Board 
has fulfilled its promise at least to the extent of constructing 
the hospital there can no longer arise any question of absence 
of consideration for the Zamindar’s promise. Mr. Srinivasa. 
Iyengar asked whether, in this view, it would not follow that: 
the Board could claim annual contribution from the Zamindar: 
even if it should cease to maiptain the hospital. We do not 
think it would. The very idea of a ‘contribution’ and the- 
reference to ‘maintenance’ in Ex. A imply the continued ~ 
maintenance of the hospital by the Board, but to reach this. 
result it is not necessary to treat the matter as a question of 
‘consideration’. It may well be regarded as a ‘condition’ or 
limit of the obligation itself. f i 


There remains the question whether the obligation imposed! 
on himself and his successors by the then Zamindar under Ex. A 
is binding on the successors in title to- the Zamindari of . 
Sivagiri. Though the lower court has regarded the question 
as concluded by the provisions of the Madras Impartible- 


1. (1861) 6H. & N. 728: 158 E.R. 301. 
2. (1887) 6 Ch. D. 173. . 3. (1878) 7 Ch.D. 151. 
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.Estates Act, it was realised in the course of the arguments 
before us that the point involved wider issues. It was agreed 
that if Ex. A could be construed as creating a charge on the 
zamindari, the answer to this question would be easy enoughs 
The learned Advocate-General accordingly relied on the 
decision of the Judicial Committee in Rajah of Ramnad v« 
Sundara Pandiyasami Thevarl, in support of his contention 
that Ex. A must be held to create a charge. Their Lordships 
do not go into the reasons for taking that view in that case, 
apparently because they were prepared to adopt the reasons 
given by Seshagiri Iyer, J., in the High Court (See Rajah of 
Ramnad v. Sundara Pandiyaswamy Thevarg. Giving the matter 
our best consideration, we are unable to hold that either the 
language of Ex. A or the surrounding circumstances suffice to 
import the creation of a charge on the Zamindari. Several of 
the reasons relied on by Seshagiri Iyer, J., in Rajah of 
Ramnad v. Sundara Pandiyaswamy Thevar2, do not exist here, 
If the obligation is to be held to rest merely on covenant, it 
Seems to us far fetched to rely upon the analogy of nibandha 
in the Hindu Law to make the obligation valid and perpetually 
binding on all persons coming into possession of the Zamin- 
dari, whether by inheritance or by survivorship or by aliena- 
tion. We do not rest our conclusion on the provisions of the 
Madras Impartible Estates Act, because Mr. Srinivasa Iyengar 
admitted that if the obligation under Ex. A would not fall 
within the exception enacted in S. 7 of that Act, it would not 
also be covered by the prohibition enacted in S. 4. We do not 
think that we can describe the obligation as amounting to a 
‘debt’ in the natural or usual sense of the term. It is not by 
any means analogous to the case of a present debt payable by 
instalments. On the ground that an’ obligation of this kind 
resting only on covenant cannot be enforced against the 
Zamindari in the hands of persons who have succeeded to it 
by survivorship and those coming after them, we affirm the 
decree of the lower Court and dismiss the appeal with costs. 


Mockett, J—I agree with my learned brother for the 
“reason given by him that as between the Taluq Board and the 
Zamindar, there was an enforceable contract by which the 
Taluk Board was entitled, so long as it maintained the Dispen- 





eed 


T. (1918) 36 M.L.J. 164: L.R. 46 I.A. 64: LL.R. 42 Mad. 581 (P.C.). 
2. . (1914) 27 M.L.J, 694. 
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sary, to claim from the Zamindar the sum of Rs. 500 annually, 
But the real question is, how far that contract binds the 
Zamindar’s successors. The respondent has before us raised a 
contention which was not pleaded in the Court below and which 
is not mentioned in the grounds of appeal. It is argued that 
runder Ex A, a charge is created onthe Zamindari and.reliance 
is placed on the decision of the Judicial Committee in Rajah of 
Ramnad v. Sundara Pandiyasami Thevar1, a case in which the 
«Board held that a charge was created on the estate of the Rajah 


of Ramnad. This argument was essential to, the appellant’s ~ 


case as I do not understand that it was contended that it was 
possible for the Zamindar to bind his successors except by a 
charge on the estate. Whether an intention to create a charge 
exists, naturally depends upon the document in each case 
together with its surrounding circumstances, Janardhan v. 
Anant2. In this case the oral evidence for the plaintiff is in no 
«way explanatory of the facts from which Ex. A emerged, being 
confined to proof of documents. But paragraph 4 of the plaint 
refers to Sivagiri as having a ‘dense population’ but no dispen- 
sary and paragraph 5 states that the Zamindar realised the 
urgent necessity for a medical dispensary there. Whether the 
Taluq Board realised this too is not stated but it is stated that 
the Board could not afford a dispensary. That is, they could 
not then afford it. It is of course the duty of the Board to 
provide such dispensaries especially in places with dense 
populations. 


We are dependent alctost entirely on the correspondence. 
and other documents. Ex. A unquestionably purports to bind 
the Zamindar and his heirs and successors. But it is impor- 
tant to note that the dispensary is to be under the control of 
the Taluq Board and is open to any class of parties. There 
is therefore no question of the dispensary being for the treat- 
ment exclusively. of the Zamindat’s retainers. In Rajah of 
Ramnad v. Sundara Pandiyasami Thevari, the facts were that 
there was a claim to the Zamindari which was compromised on 
terms that one party gave up his claim and agreed to receive 
Rs. 700 a month in perpetuity from the other. So, in exchange 
for his claim, one party who was to receive a money payment 
from the other in the words of the compromise “from 


E (1918) 36 M.L.J. 164: L.R: 46 LA. 54: I-L.R. 42'Mad. 581 (P.C). 
2. ` (1908) 32 Bom. 386. 
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generation to generation”. The Pagiishaeeerc of compromise 


reads thus: ; 

“The plaintiff having thus completely scfneaated all right and claim, 
the defendant and her heirs holding the Zamindari-shall, from Ist Novem- 
ber, 1860, pay to the plaintiff and his heirs a monthly allowance of Rs, 700”. 

Seshagiri Aiyar, J.. whose judgment met with the 
approval of the Board, held that the above constituted a 
charge. In this respect he differed from Sir John Wallis, O. 
C. J. His reasons were expressed as follows: 


“Tt must also be borne in mind that Sivaswami claimed the whole 
Zamindari. and it is hardly conceivable that he would have been content to 
take. a personal covenant for payment of the allowance when he had laid 
claim to the Zamindari itself. Further if no charge is intended to be 
created upon the Zamindari, it was hardly necessary in these two documents 
to use the expression ‘the defendant and her heirs holding the Zamindari’, 
Moreover the grant was in the nature of one for maintenance and it is well 
understood that maintenance ordinarily comes out. of an estate in the 
possession of the promisor”. 


The learned Judge goes on to hold that from the sur- 
rounding circumstances the party who’ gave up so large a claim 
intetided to secure the maintenance by achatge. In an earlier 
case, also a decision of the Judicial Committee reported in 
Narayana Ananga v. Madhava Deo}, their lordships took the 
view that in the settlement of a dispute between rival parties 
interested in an impartible Zamindari estate, the language of 


the document and the facts showed that:the interests of the - 


«disputant were intended to be protected by a charge. It does not 
appear that the present case is analoguous to the above autho- 
tities. I do not think it was intended to lay down that in all 
circumstances where a Zamindar purported to contract to bind 
himself and his successors, it would’ follow that his successors 
were bound by a charge on ‘the estate.. So to hold would 
appear to put Zamindars in a different category to other per- 
‘sons. The Talug Board had-no claim’ on the Zamindari. In 
the cases cited the whole basis of the charge was to satisfy, 
such a claim. I think this contract must be dealt with like any, 
“other contract. I.do not think it can be gathered from the 
‘surrounding circumstances that a charge was ever intended to 
Pe created and in view of the late stage at which this conten- 
tion has been raised, I am not in the least satisfied such a 
charge. was created or has been-proved: . The plaintiffs can, if 
they, think fit close the dispensary, thus- ‘restoring the status quo. 





(1893) L. R. 20 L A. 9: I. LR, 16-Mad. 268 (P.C), 
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Herein isanother marked difference.between the position of a 
person who has given up all his rights in a Zamindari and the 
facts before us. -I agree therefore that this appeal should be- 
dismissed with costs. 
K. C. , Appeal dismissed.. 
PRIVY COUNCIL. 
[On appeal from the High Court of New Zealand. ] 
PRESENT: Lorp ATKIN, Lorp RUSSELL or KILLOWEN,. 
Lorp MACMILLAN, LORD ALNESS AND SIR LYMAN POORE- 
Durr. 


The Attorney-General of New Zealand .. A ppellant* 
v. 
The New Zealand Insurance, Company, 
Limited. and others is Respondents.. 


Will—Construction—Gifi to “institutions, societies or objects established” 
in or about Auckland for charitable, benevolent, educational or religious: 
purposes” —If valid. 

Where a teStatrix by her will devised her residuary estate to trustees to. 
apply it in making bequests “towards institutions, societies or objects estab-- 
lished in or about Auckland. . . . for charitable benevolent, educational: 
or religious purposes” at their discretion, 

Held, that even assuming that only existing organisations are intended to- 
be benefitted, and though the local area is also circumscribed, the bequest is. 
invalid because of the indefiniteness in the expression ‘benevolent’, 

Spens K.C. and J. Stamp for Appellant. 

R. F. Roxburgh K.C. and G. O. Slade for Trustees. 
Gavin Sunonds, K. G, Uthwath and Lathan for Respon- 
dents. 

15th October, 1936, Their Lordships’ judgment was. 
delivered by $ 

Loro MacmıLLAN.—The late Mrs. Catherine Smith of 
Auckland in her will dated 23rd December, dealt with her- 
residuary estate as follows:.. 


“As to the rest, residue and remainder of my real and personal property. 
of whatsoever kind and wheresoever situate (including all money or property. 
bequeathed or devised as aforesaid where such bequest or devise shall have 
lapsed) I direct my Trustee to apply the same in making other bequests. 
towards institutions, societies or objects established in or about Auckland. 
aforesaid for charitable, benevolent, educational.or religious purposes and. 
my Trustee may benefit such institutions, societies or objects and in such. 
amounts or amount as it in its absolute discretion shall deem advisable.” 

The testatrix died on [2th August, 1933, and the net: 
value of the residue of her estate was between £80,000 and. 


£90,000. The sole question for determination is whether the: 


* PLC. eal No. 6 of 1936, S hee 15th October, 1936. 
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residuary bequest above quoted is valid and effectual. Herd- 
man, J., in the Supreme Court of New Zealand held that it 
was, but his decision was reversed by the Court of Appeal 
(Reed, J,, dissenting). 


Their Lordships find themselves so fully in agreement 
with the views expressed by the learned Chief Justice and his 
colleagues in the majority in the Court of Appeal, and in 
particular by Johnston, J., in his brief but very lucid judgment, 
that it would be superfluous to repeat what has already been 
so well said. 


The privilege of controlling by will the disposition of 
property after death is subject to the condition that such 
disposition must be made in favour of ascertained or ascer- 
tainable persons or objects. A testator is not permitted to 
delegate to others the disposition of his property, subject to 
this that he may confer upon his trustees a power of selection 
and apportionment among a definitely prescribed class of 
beneficiaries. In the case of charitable objects the law, by 
reason of the favour in which charity is held, has accepted 
stich objects as constituting a sufficiently ascertained class not- 
withstanding its wide extent, and permits a testator to direct a 
fund to be distributed among such charities and in such 
proportions as his trustees may in their discretion decide. 
But in all other cases the requirement of definite precision is 
enforced in the definition of the individuals or classes to be 
benefited. 


Now it is settled beyond dispute that a bequest by a 
testator in favour of benevolent objects to be selected by his 
trustees does not answer this requirement and is ineffectual 
because of its indefiniteness. In the present bequest the fatal 
word “benevolent” occurs on which so many testamentary 
dispositions have been shipwrecked, but itis urged that the 
bequest is salved by the fact that it is not in favour of bene- 
volent purposes at large to be selected by the trustee but is in 
favour of institutions, societies or objects in or about Auckland 
for benevolent purposes. It is suggested that sufficient 
definiteness is imparted to the benevolent objects of the bequest 
by specifying that they are to be institutions, societies or 
objects, presumably in existence and ascertainable, and that 
these institutions, societies or objects are to be in or about 
Auckland, so that the trustee should have no difficulty in 
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determining the class of objects among which to select 
beneficiaries. 

It is probably : the case that the addition of a local quali- 
fication may in certain circumstances render sufficiently, 
definite what would otherwise be too wide a class, but in the 
present instance the want of precision is inherent in the word 
“benevolent” itself. Consequently, however circumscribed 
the local area and assuming that only “existing organisations 
are intended, it still remains that to predicate of an institution, 
society or object in or about Auckland that it must be 
“benevolent” is not to identify it with the requisite precision. 
That being so, it is unnecessary to discuss whether a further 
ambiguity lurks in the word “objects,” or to comment on the 
peculiar form of the direction to the trustee to make bequests. 

Their Lordships will therefore humbly advise His 
Majesty that this appeal be dismissed and the judgment of 
the Court of Appeal of New Zealand of 18th May, 1935, be 
affirmed. By arrangement between the parties no order with 
regard to costs is necessary. . 

Solicitors'for Appellant: McKrell, Maton, Godlee and 
Quincey. 

Solicitors for Trustees: Baker and Nairne. 

_ Solicitors for Respondents: Bartlett and Gluckstein. 

S. V. Vex 


; oP Be 7 ` Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR: JusTICE VARADACHARIAR AND MR. 
Justice Burn. - 
V. K. R. N. S. M. Subramanian 





Chettiar , Ea Appellani* (Defendant) 
V. K. R.N. P. S. S. M., Soma- ; 
. sundaram Chettiar .- Respondent. (Plaintif). 


Hindu Law—Adoption—Custom—Natiukotiai Chetty families—Mother- 
in-law adopting when daughter-in-lew is alive with sapinda’s consent— 
Adoption Muri—Provision for daughter-in-law also adopting—No adoption by 
daughter-in-law—I f adoption valid and adopted son entitled to succeed to pro- 
perties of adoptive family—Jus tertii—When One stony in joint posses- 
sion with defendani—If blea available. 

On the death of P, an Uluppakudi Nattukottai. Chetty, his widow A 
succeeded to his estate and first adopted A in 1916, The said 4 married one 


w 





x Appeal No. 272 of 1933. ah 3 -8th January, 1936. 


I- THE MADRAS LAW JOURNAL REPORTS. 6i 


E, enjoyed P’s estate and died in 1930 leaving behind his own widow E and the 
adoptive mother V. In 1931 the mother V again adopted L, an orphan aged 

. 27 years, with the consent of the defendant S, who was P’s father’s divided 
brother’s son.” An adoption muri (Ex. A) was executed which recited that L 
had become the son of P and ‘shall, as son, hold and enjoy’ all P’s properties. 
It was attested by defendant to signify his association in the act of adoption. 
Another document purporting to be panchayatdar’s decision was also signed 
by the defendant and it provided that “within a period of 10 years from this 
day, the son that may be born toL (plaintiff) who is now adopted to P shall 
be got adopted to E the wife of A or a son from outside shall be adopted. 
The said adopted son of E and P’s son L shall enjoy in equal halves all the 
properties”. The evidence did not show if E was a party to these documents 
or consented to L’s adoption but ever since the adoption L has been living 
with V and E in a portion of the family house, the other portion being in S’s 
occupation. At L’s marriage also, S officiated as his nearest agnatic kinsman. 
In a suit by L for a division of the properties which remained in common 
between P’s branch and S’s branch, S disputed L’s adoption and pleaded 
jus tertii setting up title in E, 

Held, that the practice in this community of taking orphan boys in adop- 
tion was established by the evidence in the case. Though the observation in 
Bhooban Moyee Debia v. Ram Kishore Acharj Chowdhury, (1865) 10 M.I.A. 
279 at 310 suggested that it is against public policy to permit an adoption by a 
mother-in-law after the estate had vested in the daughter-in-law in which 
case such an adoption could not be validated by custom, recent cases have not 
reaffirmed that ground but have based the termination of the mother’s power 
to adopt on religious grounds and hence a custom recognising such an 
adoption may be valid. 

It is doubtful if it would be proper to attach to an adoption which es- 
hypothesi is opposed to the general Hindu Law but is only sought to be 
validated by custom all the legal consequences which the general law would 
attach to a normal valid Dattaka adoption. 

Under the general Jaw itself, an adoption like that of the plaintiff (assu- 


ming it to be valid) will not have the effect of divesting the daughter-in-law: 


of the estate which she had taken as her husband’s heir. Recent decisions in 
Mansingh v. Sanatan Singh, (1933) I.L.R. 12 Pat. 642 and Vijayasinghji v. 
Shivasangji, (1932) I.L.R. 59 Bom. 360, have to some extent dissociated the 
question of the termination of a widow’s power to adopt from that relating 
to the ves:ing and divesting of the estate. But it does not follow that the 
conclusion in favour of the continuance of the widow’s power of adoption 
will necessarily justify the conclusion that the person so adopted will, regard~ 
less of other considerations, also divest everybody who might i in the interval 
have taken the estate which once belonged to the adoptive father. Mansingh 
v. Sanatan Singh, (1933) LL.R. 12 Pat. 642 and Vijayasinghji v. Shivasangji, 
(1935) I.L.R. 59 Bom. 360, cannot be applied to a case where the person to be 
divested is the nearest heir to the last full owner, assuming that by a fiction 
the new adopted son could be taken to have become a member.of 4’s family, 
at the moment of A’s death. The fiction cannot be carried here earlier than 
‘A’s death, because the presence of A is itself a bar to the adoption of L by V. 
Ex, A cannot be construed so as to mean that plaintiff will acquire only 
such property as can be regarded as P’s at the date of plaintiff’s adoption and 
hot of the property of A. lt was intended to mean P’s estate in A’s hands. 
As E is not a party to this suitand is not even a witness here, the Court 
held that as against the defendant only, the evidence is sufficient to establish 


that plaintiff is entitled to the half share which P and 4 were entitled to in 


the common properties of the two branches. 
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The ‘plea of justertit may be available in an action of ejectment where 
the plaintiff is not in possession but where the plaintiff is in legal possession 
with the defendant, having been so admitted to possession by the defendant 
himself on the assumption that the plaintiff was entitled thereto, and the 
person in whose favour the title is set up is living with the plaintiff and has 
not disputed the plaint ff’s title, it is not open to the defendant to treat 
plaintiff as a trespasser. 

Appeal against the decree of the Court of the Subordinate 
Judge of Devakottah in Original Suit No. 27 of 1932. 

T. M. Krishnaswami Aiyar, V. Rajagopala Aiyar and 
T. V. Ramiah for Appellant. 

M. Patanjali Sastri and T. K. Sundararaman for 
Respondent. 

The judgment of the Court was delivered by: 

Varadachariar, J—This appeal raises some questions of 

law and custom relating to adoption in the Nattukottai Chetti 
community. They arise in the following circumstances :— 
_ There were two brothers Pichappa and Somasundara. 
The defendant is Somasundara’s adopted son; Pichappa left 
a son named Pichaikutti. The two branches had become 
divided, but, continued to hold some immoveable properties 
in common, according to the plaintiff’s case. 

Pichaikutti died in 1911 leaving a widow Valliammai 
who, in 1916, adopted one Arunachala. Arunachala enjoyed 
Pichaikutti’s properties whatever they were, married one Egamai 
and died in June, 1930, leaving Egamai him surviving. On 7th 
June, 1931, Valliammai adopted the plaintiff who was.admittedly, 
an orphan, aged about 27 years at the time. As usual amongst 
Chettis, a Muri (Ex. A) was executed at the time of the 
adoption and it is attested by the defendant, a circumstance 
which according to Chetti usage not merely signifies proof of 
the execution of the document (as in the ordinary acceptation 
of the word ‘attested’) but associates the defendant with the 
act of adoption as the nearest pangali in the adoptive family. 
Ex. A recited that the plaintiff had become the son of Pichai- 
kutti and “shall, as son, hold and enjoy” all Pichaikutti’s 
properties. On the same day, the defendant signed Ex. DD 
(though it is dated the previous day) which purports to be a 
decision of certain panchayatdars (of whom the defendant 
was one) to the following effect: 

“ Within a period of ten years from this day, the son that may be born to 

Lakshmanan (plaintiff) who is now. adopted to Pichaikutti shall-be got 


adopted to Egamai the wife of Arunachala or a son from the outside shall be 
adopted. The said adopted son of Egamai and Pichaikutti’s son Lakshmana 


shall enjoy in equal halves all the properties”. 
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Since the adoption plaintiff has been living with 
Valliammai and Egamai in a portion of the family house, the 
-other portion being in defendant’s occupation. About a month 
after the adoption, the plaintiff was married, the defendant 
playing the role which according to the custom of the com- 
munity is assigned to the nearest agnatic kinsman in that 
function, particularly the attestation of a document called 
=“ Esaikkudimanam” (Ex. B in this case). Egamai does not 
‘appear to have yet taken anybody in adoption. 


The plaintiff has filed this suit claiming a division of and 
‘possession of a half share in the properties of which he alleges 
he is in possession as a “ tenant in common ” with the defendant 
and which according to him belong in common to the defen- 
dant’s branch and to Pichaikutti’s branch. Defendant disputes 
the validity of plaintiff’s adoption and contends that at all 
events it is Egamai that is entitled to Arunachalla’s share. 
Plaintiff relies on custom to validate the adoption and give him 
a title to the property. 


The pleadings are open to the criticism that the custom 
telied on by the plaintiff was never clearly or definitely formu- 
dated. Even issue 13 does not make any reference to the 
results of the adoption, assuming it to be valid. The points at 
issue between the parties as they finally emerged are 
(i) whether the adoption of an orphan boy is permitted by the 
‘custom of the community (i) whether custom permits a 
mother-in-law to make an adoption notwithstanding the exist- 
ence of a daughter-in-law in whom the son’s estate had vested 
at his death and (iii) if the first two questionsare answered in 
the affirmative, what exactly is the status and what are the 
rights of the boy so adopted.’ The second question was raised 
before this Court on a previous occasion (in A.S. 158 of 1932 
and 374 of 1933) but the learned Judges gave no finding on it, 
as they found it possible to dispose of the case on another 
ground. It may however be mentioned that in that case the 
lower Court gave a finding in favour of the existence of the 
custom. In the present instance also, another Subordinate 


Judge has come to an affirmative conclusion on the Ist and 2nd 
of the points above set out. 


On behalf of the appellant, Mr. T. M. Krishnaswami 
Aiyar raised before us a contention that in this case there is no 
proof at all of the plaintiff having been -taken in adoption, 
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because ‘nothing is apoien to by the witnesses beyond the 
execution of a muri.: We do not think it right to allow such a 
contention to be raised at this stage. The plaintiff’s adoptiot 
as a fact was not disputed in the written statement or in the 
course of the evidence. The plaintiff’s witnesses no doubt speak 
prominently to the execution of the muri and to the part that 
the defendant took in that connection but that is apparently 
because the defendant attempted to minimise the importance of 
the part he then took., The defendant was admittedly present 
at the time, he admits that a number of relatives who had 
assembled for another function also attended the plaintiff’s. 
adoption. The defendant throughout speaks of the adoption as. 
an accomplished fact and has nowhere suggested that any, 
particular act which according to the custom of the community 
was necessary to constitute an adoption was absent in this case. 
There was ‘of course no ‘giving’ of the boy by elders—as. 
plaintiff says, he gave himself, but that is a matter to be 
discussed when dealing with the first of the questions above set. 
out, namely, as to the validity of the adoption of ‘an orphan. It 
is clear that in the Chetti community very great importance is- 
attached to the execution of the adoption muri and it has not 
been suggested that Ex. A was brought into existence with a 
view to a contemplated adoption which did not in fact take 
place. We have therefore decided to deal with the case on the 
footing that the plaintiff went through whatever was according 
to the custom of the community necessary to constitute the- 
ceremony of adoption. Feasting and making presents are 
‘optional and their ‘absence ‘cannot’ constitute a defect. in the 
necessary ceremonial. 


The practice of ‘taking orphan boys i in adoption may well 
be said to be established by the evidence in the case. The 
instances spoken to are no doubt comparatively recent but that 
‘is a limitation arising from “the very nature of oral evidence.. 
“The evidence on the point is all one’ way and no witness has. 
‘been called on thé side of the defendant either to deny the: 
“existence of the practice. or even to suggest that such adoptions. 
are looked upon with disfavour.in the community. The title 
of such boys to the properties of their adoptive parents seems. 
to have been admitted in all cases as a matter of course. The 
“conduct of the-defendant himself in connection with Ex. A and 
_Ex. D and the conduct of the other Panchayatdars who took 
spart in Ex: DD ate also not without significance in this con- 
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nection: (See observation of the Privy Council in Ram Kishore 
v. Jainarayani.)}. We therefore see no reason to differ from the 
conclusion of thé learned Subordinate Judge that the plaintiffs 
adoption cannot be held to be invalid merely on the ground that 
he was an orphan at the time of theadoption. We are however 
not prepared to go so far as his statement would seem to imply 
when he says that in the Chetti community the motive that 
operates in connection with adoptions is secular. In other 
sections of the Hindu community also, the secular motive is 
not without importance; and even amongst Chettis the religious 
motive is not absent. We cannot agree that the case could or 
should be assimilated for instance, to adoptions amongst com- 
munities like Jains where the religious motive has no place. 

.. The evidence does not however establish what exactly are 
the rights of an orphan boy taken in adoption. The witnesses 
speak only to his enjoyment of the properties of his adoptive 
parents: The adoption will not satisfy the definition of a 
Daitaka adoption and we do ‘not wish to be understood as 
deciding that in this community, an orphan boy when adopted 
will as a matter of law (apart from proof of custom when 
necessary) acquire all the rights which under the general Hindu 
Law are recognised in favour of a Dattaka son. It must not 
be forgotten that when and in so far as Hindu usage recognised 
other forms of adoption or affiliation besides the Dattaka, it 
did not always accord to persons so adopted all the rights given 
to a Dattaka, nor impose on him the same disabilities; cf. 
Jiwan Mal v. Jamna Das?, Tirath Ram v. Mst. Kahan Devi’, 
and Kanhaiya Lal Sahu v. Mussammat Suga Kuer4. On the 
second of the points above set out, the evidence establishes 8 or 
9 instances. Out of these, in all except two, adoptions were 
said to have been made both by the daughter-in-law and by the 
mother-in-law; and by arrangement between the parties both 
the adopted boys are said to have shared the estate. Mr. 
Krishnaswami Iyer has advanced four contentions in this con- 
nection. He pointed out that none of the instances spoken to 
by the witnesses relates to the Illuppukkudi sub-division of the 
Chetti community to which the parties to this suit belong and 
he also contended that the instances are after all too few and 
recent to establish a custom for the whole community. We do 

1. (1921) 42 M.L.J. 80: L.R. 48 I.A 405: LL.R. 49 Cal. 120, 131 (P.C.). 


2. (1910) 10 I.C. 822. 
3. * (1920) LL.R. 1 Lah. 588. . 4. (1925) LL.R. 4 Pat. 824. 
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not feel that there is much force in the first objection, no 
_ distinction on this ground seems to have been suggested in the 
course of the trial and it does not appear that there is any, 
marked difference in practice between this and the other sub- 
divisions of the community. The second objection has greater 
force and we should have hesitated to accept the conclusion of 
the lower Court on this part but for the fact that we find it 
possible in the circumstances of this case to limit our decision 
to one between the parties. This course has been adopted by, 
the Privy Council in some instances, even when questions of 
custom were raised; See Rupchand v. Jambu Prasad1, Chiman 
Lal v. Hari Chand? and Parshottam Ganpat v. Venichand 
Ganpat3. As pointed out by Mr. Golap Chandra Sarkar (Law 
of Adoption, Lecture V) when discussing Rungamma v. Atch- 
amat, Hindu opinion has long been divided on the question of 
multiple adoptions and where there are more widows than one, 
whether co-widows, or daughter-in-law and mother-in-law, the 
sentiment in favour of each having a boy adopted by herself, 
though in theory to her husband, has been pretty strong in the 
Hindu community. Amongst the instances spoken to in this 
case, we find one or two where a person adopted a boy even 
after the daughter-in-law had adopted a son, whereas under 
the Hindu Law there is a grandson by adoption. The language 
employed by Lord Kingsdown in Booban Moyee Debia v. Ram 
Kishore Acharjee Chowdhry§, seems to suggest that itisagainst 
the policy of the law generally to permit an adoption by the 
mother-in-law after the estate had vested in the daughter-in- 
law. In this view it might be said that a custom, even if 
established, would be invalid as opposed to public policy. But 
as recent cases have not re-affirmed this ground but have based 
the termination of the mother’s power on religious grounds, the 
possible objection based on public policy need not be examined. 


Mr. Krishnaswami Iyer’s third contention is based on the 
_fact that in all the instances spoken to by the witnesses the 
rights of the parties were regulated by family settlement. He 
drew our attention to the observations of the Judicial Com- 








1, (1909) 20 M.L.J. 439: L.R. 37 LA. 93; LL.R. 32 All. 247 (P.C). 
© 2 (1913) L.R. 40 LA. 156: LL.R. 40 Cal. 879 (P.C.). 
3. (1920) LL.R. 45 Bom. 754. 4. (1846) 4M.LA. 1. 
5. (1865) 10 M.LA.279at310. © ` i 
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mittee in Abdul Hussein Khan v. Sona Dero}, to the effect 
that arrangements resting upon such agreements, far from prov- 
ing a custom binding of its own force, destroy the custom. We 
‘do not agree that their Lordships’ observation could be taken 
out of its context and made to support a general proposition in 
the form put forward by Mr. Krishnaswami Iyer. There was 
a body of respectable evidence in that case denying the exist- 
-ence of the custom pleaded and it was in appraising the value 
-of the conflicting testimony that the Judicial Committee made 
the above observation. This is shown by their concluding 
-observation on p. 468 that: ° 


“ Although there is much reason in history for the custom alleged and 
.some evidence by which it receives support, yet on the whole the evidence has 
fallen short of the standard to which it must attain in order to succeed in 
„altering the devolution of property according to Mahomedan Law to a devo- 
dution determined by a family custom”. 


On the other hand, in Palaniappa Chettiar v. Alagan 
‘Cheiti2, where they were dealing with a custom alleged to 
-exist in the Chetty community, their Lordships note a similar 
argument on ‘p. 750 and answer it by pointing out that the 
witnesses who spoke to these documents or arrangements also 
gave the oral evidence in favour of the custom. The evidence 
‘in the present case is of the same kind. 


The appellant’s last contention is based upon the fact 
already noticed that in most of the instances spoken to in the 
evidence two adoptions are said to have been made, one by the 
mother-in-law and the other by the daughter-in-law. This may 
‘be more fully discussed when dealing with the third question 
.as to the rights of boys thus adopted. At this stage we will 
-only observe that so far as the prevalence of the practice is 
-concerned, it seems to us to make no difference on the question 
-of fact that an adoption in such cases is also made by the 
‘daughter-in-law. Mr. Patanjali Sastri insisted that a differ- 
entiation on this ground was not suggested in the course of the 
‘trial and contended that if it had been so suggested it might 


have been possible for his client to adduce evidence of a large. 


‘number of instances where adoption was made by the mother- 
dn-law. He also relied strongly on Exs. A and D as showing 
the consciousness of the defendant and of those who took part 
ain them that an adoption might be made by the mother-in-law 





“1, (1917) 34 M.L.J. 48: L.R. 45 LA. 10: LL.R. 45 Cal. 450 at 467. 
2. (1921) L.R. 48 LA. 539: LL.R. 44 Mad. 740 (P.C.). 
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independently of and long before an adoption by the daughter- 
in-law, because Ex. DD, contemplates an adoption by the 
daughter-in-law only some years later while Ex. A proceeds ot 
the footing that the son adopted by the mother-in-law will 
immediately get the property. It cannot be denied that this 
last contention is well founded, at any rate, as against the 
defendant. Mr. Krishnaswami Iyer argued that Ex. A merely 
contemplates the acquisition by the plaintiff of such property as 
might be regarded as Pichaikutti’s even at the date of the 
plaintifi’s adoption and not of the property of Arunachala. 
We are unable to put-such a construction upon Ex. A. 
Arunachala must on his adoption have inherited the whole 
estate of Pichaikutti and it will be meaningless to suggest that 
the parties to Ex. A., contemplated some property of Pichai- 
kutti, other than what had vested in Arunachala, being still 
available for the plaintiff. 


The last question viz., that relating to the rights flowing 
from such adoption has caused us greater difficulty. Mr. 
Patanjali Sastri maintained that once custom is invoked to 
validate an adoption by the mother-in-law even when there is a 
daughter-in-law, it would follow as a matter of law, that a son 
thus adoped by the mother-in-law would divest’ even the 
daughter-in-law of the estate vested in her as heir to her 
husband. We are not able to accept this contention. It seems: 
to us in the first place doubtful whether it would: be proper to 
attach to an adoption which ex-hypothesi .is opposed to the 
general Hindu Law but is only sought to be validated by 
custom all the legal consequences which the general law would 
attach to an adoption valid under the general law. We do not 
however pursue this point because we are not satisfied that 
under the general law itself, an adoption like that of the 
plaintiff (assuming it to be valid) will have the effect of 
divesting the daughter-in-law of the estate ‘which she had 
taken as her husband’s heir. 


We may refer in this connection to the judgment of the 
Calcutta High Court in Padma Kumaree Debee v. J. Kishore 
Acharjeet, where the learned Judges interpreted thedecision of 
the Privy Council in Bhoobon Moyee Debia v. Ram Kishore 
Acharj Chowdhry®, as not invalidating the adoption by the 


1. (1879) LL.R. 5 Cal. 615.. . Kee (1865) 10 M.I.A. 279. 
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mother-in-law but only as precluding the divesting of the estate 
vested in the daughter-in-law. This decision of the Calcutta 
High Court was reversed by the Privy Councilin Padmakumari 
-Debi Chowdhrani v. Court of Wards\, where their Lordships 
declared that the effect of the decision in Bhoobanmayee’s case? 
_ Was'‘also to invalidate the adoption on the footing that the 

mother-in-law’s power of adoption had come to an end on the 
vesting of the estate in the daughter-in-law. But the High 
Court Judgment at least shows that the assumption of the 
validity of the adoption by the mother-in-law will not neces- 
sarily involve the conclusion that the estate of the daughter-in- 
law must be divested; (Cf. the opinion of Reilly, J., in Sukdev- 
doss Ramprasad v. Mussamat Choti Bais.) Mr. Patanjali Sastri 
pointed out that the Judgments in Amarendra Mansingh v. 
Sanatan Singh4 and Vijayasinghji v. Shivasangjis, have greatly 
limited the effect of their Lordship’s observations in Booban 
Moyee Debia v. Ram Kishore Acharj-Chowdhry2. It is true 
that the recent decisions have to some extent dissociated the 
question of the termination of a widow’s power to adopt from 
that relating to the vesting and divesting of the estate. But it 
does not seem to us to follow that the conclusion in favour of 
the continuance of the widow’s power of adoption will neces- 
Sarily justify the conclusion that the person so adopted will, 
tegardless of other considerations, also divest everybody who 
might in the interval have taken the estate which once 
belonged to the adoptive father. 


The basis on which a son adopted by. a mother succeeding 
as heir to her son could divest the mother herself of the estate 
‘so inherited by her has been the subject of some discussion 
(see Rai Jatindranath Chaudhuri v. Amirta Lal Bagchié) and it 
‘was till recently assumed that in cases where the adoption is 
not to the last male holder, the adopted son can only divest the 
‘estate vested in the adopting mother. The Bombay High 
‘Court sometimes added an exception based on the consent of 
the persons in whom the estate was for the time being vested; 
(Cf. Payapa v. A ppanna’). The decision of the Privy Council 
in Amarendra Mansingh v. Sanatan Singh4 and V iyasinghjiv. 
Shivasangjis, seem however to assume that even the estate 


1. (1865) 10 M.I.A. 279, 2. (1881) I.L.R. 8 Cal. 302. 


+ 3. (1927) 27 L.W. 145. Ree 4. (1933) I.L.R. 12 Pat. 642, 
5. (1935) LL.R. 59 Bom. 360 (P.C.). .6. (1900) 5.C.W.N. 20. 
i 7. (1898) I:L.R. 23 Bom. 327. i 
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vested in a-collateral on the death of the son may be divested 
by a son adopted by the mother. The question nevertheless. 
remains how far these two decisions can be held to overrule the 
principle enunciated by Lord Kingsdowne in Booban Moyee 
Debia v. Ram Kishore Acharj Chowdhry}, that under the 
Hindu Law a “ person to succeed must be the heir of the last 
full owner”. In the present case, as in Bhoobanmayees’ case, 
the first adopted son was the last full owner and the inheritance 
must be traced to him. The nearest heir on that footing will 
be his widow and not the plaintiff, even if by a fiction of 
law the plaintiff could be assumed to have become a member 
of this family at the moment of Arunachala’s death. On the 
other hand in Amarendra Mansing v. Sanatan Singh? and 
Vijaya Singhjiv. Shivasangji8, the estate had temporarily vested 
in a distant collateral who would only be.a remoter heir, if by 
fiction the adopted son could be deemed to have been in exis- 


‘tence as such at the moment of the first son’s death or civil 


death. How far the doctrine of relation back of the adopted 
son’s title can be carried in cases where inheritance is not to be 
traced directly to the adoptive father can by no means be 
regarded as settled; (Cf. Bhubaneswri Debi v. Nilcomul 
Lahiri4 and Veeranna v. Sayammat). Mr. Patanjali Sastri 
suggested that the fiction of the plaintiff’s existence as Pitchai- 
kutti’s son must be carried back to the date of Pichaikutti’s. 
death (and not merely to the date of Arunachala’s death) ; and,. 
if on this assumption the plaintiff and Arunachala could be 
regarded as undivided coparceners, he said, the plaintiff would 
take the property of Arunachala by survivorship even in pre- 
ference to Arunachala’s widow. But even a fiction cannot be 
carried to its logical limits; and in this case, it seems unreason-- 
able to postulate the legal existence of plaintiff’s title as that 
of acoparcener of Arunachala because as long as Arunachala 
was alive his existence would itself be a bar to any adoption by 
his mother and plaintiff could not have become Pichaikutti’s 
son during Arunachala’s life time. 


Mr. Sastri next contended, in the alternative, that even as. 
a matter of custom the evidence establishes that the son. 





1. (1865) 10 M.I.A. 279 at. 311. 
2. (1933) I.L.R. 12 Pat. 642. 3. (1935) LL.R. 59 Bom. 360 (P.C). 
i Tee 4. (1885) L.R. 12 I.A 137. y 
5. (1928) 56 M.L.J. 401: LL.R. 52 Mad. 398. 
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adopted by the mother-in-law in such circumstances divests the 
daughter-in-law. It is in this connection that Mr. Krishna- 
swami lIyer’s argument becomes important, that where the 
daughter-in-law also makes an adoption the boy adopted by her 
would undoubtedly divest her and arrangements entered into 
by or on behalf of that boy whereby some property is given 
to the boy adopted by the mother-in-law cannot prove that 
the latter is in his own right entitled to divest the daughter-in- 
law. As stated already there are only two instances, referred 
to in the evidence, of adoptions by the mother-in-law alone. 
Mr. Patanjali Sastry was therefore obliged to rely on Ex. A and 
DD and the subsequent conduct of the defendant (including his 
part in Ex. B and Ex. Y).as sufficient to establish plaintiff’s 
right, as against the defendani, to possession of Pichaikutti’s 
share. He referred us in this connection to the observations in 
Ramalinga Pillai v. Sadasiva Pillai! and Sooratha Singa v. 
Kanaka Singa?. Inthe former case, the plaintiff’s adoption was 
sought to be invalidated on two grounds; (7) that the adoptive 
father was in pollution at the time of the alleged adoption and 
(ii) that the plaintiff was his sister’s son. After referring to 
the several occasions on which the plaintiff was styled as 
adopted son by the defendant’s father, their Lordships observed 
(on p. 515): 

“Tf there were no adoption at all or if the actual adoption were for any 
reason legally invalid, the Respondent would of course not be éntitled to that 
designation. They amount therefore to a complete admission of the whole 
title of the Respondent both in fact and in law and show that the objections 
which have been urged to his claim, in the opinion of the appellant’s father, 


who probably was well acquainted with all the circumstances and may be 
assumed to have known Hindu Laws and customs, had no foundation”. 


In Sooratha Singa v. Kanaka Singa?, where the question 
related to the existence of a custom permitting the adoption of 
a brother’s daughter’s son, Sadasiva Iyer, J., referred to an 
admission made by the objector and on the authority of the 
decision in Ramalinga Pillai v. Sadasiva Pillai}, observed, 
that: 

“Tt was an admission both of the fact and of the validity of the defen- 


dant’s adoption. The burden of proving that it was not valid was therefore 
shifted”. 


An admission could of course be explained away, but 
the defendant has not, seriously attempted to do so in 
the present case. Again, on a mere, point of law an 





1. (1864) 9 M.I.A. 506. 2. (1919) LL.R. 43 Mad. 867.. 
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admission may not be of such significance, but where the 
question raised is one of custom, the position is different. 
Finally, as observed in Tayammal v. Seshachala Naickeri, 
where the person whose conduct: is relied on could hardly, 
have distinguished “between an adoption in fact and a 
legal adoption” and the facts ascertained in the case disprove 
the adoption, presumptions arising from conduct may not be 
of any value; but it was recognised in the samé passage that 
‘upon a question which depended upon the preponderance of 
evidence’ acts of acquiescence: would be important. We 
accordingly accept the lower Court’s conclusion to this extent, 
that as against the defendant, the evidence is sufficient. to 
establish that plaintiff was entitled to the half share which 
Pichaikutti and Arunachala were entitled to, in the common 
properties of the two branches. ` Egamai is not a party to this 
suit nor has she even been. examined as a witness in the case, 
The evidence does not show whether she was a party to DD or 
consented to plaintiff’s adoption. We do not therefore wish to 
be understood as expressing any. opinion in respect of plaintiff's 
rights as against Egamai or as against any son that she may 
take in adoption. 

The plea of estoppel (raised ig issue 12) was not pressed 
before us. But we think it right to point out that the decision 
in Dhanraj Joharmal v. Soni Baiz, does not precludé a plea of 
estoppel, as between certain parties, even’ on a question of 
adoption; there can of course be no estoppel arising out-of 
representation on a mere point of law. In the case before . 
their Lordships, the decision turned on the distinction (which 
they -emphasise on p. 495) between an ordinary Agarwalla 
adoption ‘and the régular Hindu or Brahminical adoption’, on 
the assumption that rights of collateral succession arise only in 
the latter case. On this footing, the Board held that .‘ the 
representation and acts of Ramdhan’ only relate toa secular 
‘or Agarwalla adoption. 

The decree of the lower Court in this case, may, it seems 
‘to us, also be supported on another ground., The defendant is 
admittedly entitled only to a half share in whatever may be 
found .to be the common property of the two branches. As 
regards the other half, his plea is really one in the nature of 





“4; (1865) 10 M.I,A. 429 at 433. 
2, (1928) 49 MLJ. 173: L.R: 52 LA. 231: LR. 52 Cal. 482 (PC). 
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jus tertii. Such a plea may be available in an action in ejectment, 
ie, where the plaintiff is not in possession (see Chandrika 
Baksh v. Indar Bikram Singh) but the evidence in this case 
establishes that the plaintiff is in legal possession of the pro- 
perties along with the defendant, having been so admitted to 
possession by the defendant himself on the assumption that the 
plaintiff was entitled thereto. Valliammai and Egammai are 
living with the plaintiff and’ Egammai has not so far disputed 
plaintiff’s right or title. In these circumstances it seems to us 
-proper to allow the plaintiff to convert his “common” posses- 
sion of the whole into separate possession of a half share, as 
against the defendant and leave it to Egammai, if she so 
chooses, to assert her rights, if any, as against the plaintiff in 
due course. We are unable to accept Mr. Krishnaswami Iyer’s 
contention that the defendant can treat the plaintiff as a 
trespasser on property held by the defendant and Egammai as 
tenants-in-common. 


The decree of the lower Court covers four items of 
immovable property. Of these, there is no dispute as to the 
common title of the two branches in respect of item 4, items 1 
to 3 were claimed by the defendant as exclusively his own but 
this claim was negatived by the lower Court and a division was 
directed even of these items. The same contention has been 
repeated before us; but we see no sufficient reason for differing 
` from the conclusion of the lower Court. It is true that’ the sale 
deeds stand in the sole name of defendant’s adoptive father; 
but it cannot be denied that out of the consideration for the 
purchase of item 11 (under Ex. MM-1 and MM) the amount 
paid for MM-1 was debited to the common account and the 
major portion of the consideration for MM namely the mort- 
gage-debt under. LL was a common asset of the family. We 
are not prepared to accept the appellant’s suggestion that out 
of this mortgage-debt, the share of Pichaikutti branch has 
been acquired by defendant’s branch. Again, though the Hundi 
for the purchase money under Ex. G (for item No. III) has 
been paid out of defendant’s account in the Colombo R. M. A. 
R. R. M. firm, the Hundi itself has been drawn in the common 
vilasam and not in the Thanathu vilasam of the defendant’s 
father. It was debited in the Colombo firm to defendant’s 
account apparently because the common vilasam had no ledger 





1. (1916) LL.R, 38 All. 440 (P.C.). 
10 
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. there. How this amount and the other items of receipts and 


disbursements referred to by the lower Court have been dealt 
with as between the-two branches can be made clear by the 
production of the accounts of the defendant’s father and of 


the defendant but the defendant has denied existence of such 


accounts—a statement which the lower Court has rightly 
declined to believe. P. W. 18 speaks positively to thé acquisi- 
tion of these items for the common benefit and his testimony 
has not been shown to be unreliable. There is also other evi- 
dence on the plaintiff’s side, which the learned Judge has ac- 
cepted, of such enjoyment by the plaintiff of these properties 
as their nature permits. The defendant’s attempt to explain 
away such acts of enjoyment as permissive has not been 
successful. i 
The appeal accordingly fails and is dismissed with costs. 
S. V. V. - Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRrEsENT:—MR. JustTic—E PANDRANG Row. i 
Konda Moopan alias Gopal 
Naicker .. Accused* (in Calandar Case 
No. 781 of 1936 on the file 
of the Court of the 2nd 
Class Magistrate of Aruppu- 
kottai). 


Criminal Procedure Cede (V of 1898), S. 35—Sentence in default of fine~ 
If Court can direct it to run concurrently. 

S. 35 of the Criminal Procedure Code, deals only with sentences of 
imprisonment or transportation and not of fine’and as such a criminal Court is 
not competent to direct that sentences of imprisonment imposed for default 
in payment of fines should run concurrently. 


Case referred for the orders of the High Court under 
S. 438 of the Criminal Procedure Code, by the District Magis- 
trate of Ramnad in his letter dated 30th October, 1936, R. O. 
C. No. 3, 5541 of 1936. 

Parakat Govinda Menon for The Public Prosecutor on 
behalf of the Crown. 

_ Accused unrepresented. 

The Court made the following . 

ORDER. —The question raised in this reference by the 
District Magistrate of Ramnad is whether a Criminal Court is 











* Crl. R. C. 801 of 1936. 3 27th November, 1936, 
Case Ref. 54 of 1936. Í 
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competent to direct that sentences of imprisonment imposed 


for default in payment of fines should run concurrently. - The | 


section that relates to this subjectis S. 35 of the Code of 
Criminal procedure and the words of the section’ show that the 
direction can be given only in respect of sentences of imptison- 
ment or transportation. The point .appears to be covered by 
authority as will be seen from the decisions in Imperator v: 
Akidullah!, Emperor v. Sesha Rao2, Shidlingappa Gurulingappa 
v. Emperor’ and Emperor v. Gulam Ahamad4, the last three 
cases being rulings by Benches of the High Courts concerned. 
It follows therefore that the direction of the sub- Magistrate 
in this casé awarding sentences of imprisonment in’ default 
of payment of the fines iuposed by him is illegal and it is 
therefore cancelled. 


S. V. V. ae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mnr. JUSTICE Mocxerr AND MR. Justice 
LaksHMANA Rao. 


Pujari Hanumanthappa .. Petitioner* (Accused). 


Madras Abkari Act (I of 1886), S. 58—Proof of offence under—Illicit 
bossession of arrack—Appeal against conviction—Appellate Magistrate hold- 
ing possession not to be illegal—Order for fresh trial—Propriety—Criminal 
Procedure Code (V of 1898), S. 428. 

The accused was charged for offences under Ss. 55 and 58 of the Madras 
_Abkari Act and was convicted under S. 58 of the said Act. He preferred an 
appeal and the Appellate Magistrate while holding that it had not been 
proved that the arrack was illicit observed that “ on the whole he was not of 
opinion that on the evidence there were sufficient grounds for acquitting the 
appellant” and ordered further enquiry. The accused preferred a revision 
to the High Court challenging the validity of the said order. 

Held, that the gist of the offence under S. 58 of the Madras Abkari Act 
was that the arrack,was illicit, and that in the absence of proof of the samé 
the accused was entitled to an acquittal. 

The object of S. 428, Criminal Procedure Code, is not to-enable the 
prosecution, having failed once, to have an opportunity of trying the case all 
over again or to produce evidence which could easily have been produced at 
the first trial. 

Jeremiah v; Vas, (1911) 22 M.L.J. 73: LL.R. 36 Mad. 457 and Rathnavelu 
. Mudaliar v. Emperor, (1930) M.W.N. 47, referred to. 


Petition under Ss. 435 and 439 of. the Code of Cami 
Procedure, 1898, praying the High Court to revise the order of 


1.. (1911) 15 L.C. 808. © 2 AJR. 1926 Bom. 62. 
3. ALR. 1926 Bom. 416 4, om) 188 I.C. 224. 
* Cr. R. C. No. 318 of 1936. ° > 6th October, 1936. 
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the Court of the Joint Magistrate, Hospet, dated the 23rd 
March, 1936 and made in C. A. No. 4 of 1936 preferred against 
the order of the Court of the Stationary Sub-Magistrate, 
Hospet in C. C. No. 22 of 1936. 

K. S. Jayarama Aiyar and G. Gopalaswamy for Petitioners 

A. Narasimha Aiyar for The Public Prosecutor (L. H. 
Bewes) on behalf of the Crown. 

The Judgment of the Court was delivered by 

Mockett, J—The accused was charged before the 
Stationary Sub-Magistrate, Hospet, with an offence under Ss. 55 
(a) and 58 of the Madras Abkari Act. He was convicted under 
S. 58. He appealed to the Joint Magistrate, Hospet, and on 
that appeal, the following took place. The Joint Magistrate 
found that it had not been proved that the arrack was illicit ; 
that is shortly the effect of his finding. Certain evidence was 
given with regard to the arrack, but he’ said, and we think 
quite rightly, that that evidence did not establish that the 
arrack was illicit. Now proof that that arrack is illicit is 
the essence of the offence under S. 58 of the Act. The Joint 
Magistrate, having arrived at that finding, said: 

“On the whole, I am not of opinion that on the evidence there are 
sufficient grounds for acquitting the appellant”. 

We are unable to understand that statement, because if 
the offence had not been proved, by reason of the failure of 
proof of its most essential factor, it is obvious that the appellant 
was entitled to an acquittal. However, having said that, the 
learned Joint Magistrate proceeded to express the opinion that 
it was desirable that there should be a fresh enquiry into the 
case. He therefore set aside the finding and sentence of the 
lower Court, and remanded the case under S. 423 (6) (1) 
Criminal Procedure Code, for a fresh enquiry. He presumably 
purported to act under S. 428. It has been laid down by this. 
High Court in several cases of which the following are 
examples, Jeremiah v. Vast and V. M. Rathnavelu Mudaliar v. 
Emperor? that the object of S. 428 is not for the purpose of 
enabling the prosecution to produce evidence which could easily 
have been produced at the first trial. It is not to enable the 
prosecution, having failed once, to have an opportunity of 
trying the case all over again. That is substantially what has 


1. (1911) 22 M.L.J. 73: LL.R. 36 Mad. 457, 
2, (1930) M.W.N. (Crl.) 47. ` 


T] THE MADRAS LAW JOURNAL REPORTS. 77. 


been done here. Moreover, the Public Prosecutor is not even 
able to assure us that the necessary additional evidence is in 
existence. Under these circumstances, the order for further 
enquiry is set aside and the petitioner is acquitted. His bail 
bond, if any, will be cancelled. 

B. V. V. — Petitioner acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice MADHAVAN NAR AND 
MR. Justice STODDART. 


Sendattikalai Pandia Chinna 
Thambiar (deceased) and 
another .. Appellants* (Plaintiff and Nil) 
v. 
Sangili Veerappa Pandian 
alias Thangaswami and 
others .. Respondents (Defendants). 


. Transfer of Property Act (IV of 1882), S. 36—~Zeminddr—Rent due from 
lessees and occupancy ryots—Death of Zamindar in the middle of the fasli— 
Rents, if apportionable or goes with the Zamindari. 


Where a Zemindarini died on 23rd November, 1916, in the middle of fasli 
1326, the rents and profits of the estate due for the fasli which consisted 
(i) of moneys due by lessees of topes and forests and (i) of moneys due as 
rent from occupancy ryots in respect of their Jands are both to be apportioned 
_ between the personal heirs of the Zemindarini and the succeeding Zemindar, 
(on. the principle enacted in S. 36 of the Transfer of Property Act) on 
grounds of justice, equity and good conscience, in proportion to the period 
during which the Zemindarini was alive. The amount representing the pro- 
portionate income for the period of her life is to be treated as her property 
and not as forming part of Zemindari estate and is to goto her heirs. There 
is no distinction between the two kinds of rents for this purpose. 


Phirosshaw Bomanjee v. Bai Goolbai, (1923) 1.L.R.47 Bom. 790 (P.C.), 
has not overruled the previous decisions of this Court to the above effect. 


Shivaprasad Singh v. Prayagkumari Debee, (1933) I.L,R. 61 Cal. 711 and 
Aparna Debi v. Sree. Sree Shiba Prasad Singh, (1924) I.L.R. 3 Pat. 367, 


followed. : 

Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin, dated 5th September, 1928 and made in 
I. A. No. 1102 of 1921 in O. S. No. 27 of 1914. 


A. S. Visvanatha Aiyar for Appellants. 


S. Ramaswami Aiyar, K. Raja Aiyar and K. S. Raja- 
gopalachari for Respondents. 
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The Judgment of the Court was delivered by 


Madhavan Nair, J.—The plaintiff in O. S. No. 27 of 1914 
on the file of the Court of the Subordinate Judge of Tuticorin 
(the petitioner in the lower Court) is the appellant. The 
appeal arises out of an application for passing a final decree in 
that suit. In O. S. No. 27 of 1914 the plaintiff as reversioner 
claimed for himself the Zamindari of Sivagiri on the death of 
the then Zamindar Ramalinga who died in the year 1914. The 
claim was made against the mother of the Zamindar who took 
possession of the Zamindari on his death. Along with this suit 
was tried another suit O. S. No. 48 of 1914, the plaintiff in 
which admitting the right of the Rani claimed that he was the 
next reversioner entitled to the Zamindari on her death. The 
Rani died on the 23rd November 1916, while the suits were in 
progress and the plaintiff in O.'S. No. 48 of 1914 was then 
made the second defendant in O. S. No. 27 of 1914. The 
decrees passed in these two suits were appealed against, to the 
High Court and the judgments are reported in Gurusami 
Pandiyan v. Pandia Chinna Thambiarl. For the purpose of 
this appeal it is enough to say that the High Court held that 
the Rani succeeded to the Zamindari in preference to the plain- 
tiff and that the income accruing from it during her lifetime 
was her property and that after her death the plaintiff, as one 
of her heirs, can claim only one sixth of what was left. The 
decree of the Lower Court was modified by the High Court 
giving to the plaintiff as one of her heirs only one sixth share 
in her estate, including the profits that accrued from the impar- 
tible estate up to her death, he of course being entitled to the 
whole of it thereafter. In the partible properties and in the 
outstandings and in the past profits that accrued during the. 
Rani’s life time there was a declaration that the plaintiff and 
defendants 2 and 6 are each entitled to one-sixth share and a 
final partition decree was ordered to be drawn up by the 
Subordinate Judge regarding them. It is not necessary to 
refer to the other portions of the decree. See Gurusami Pan- 
diyan v. Pandia Chinna Thambiar1. l 


In the present case we are concerned only with the parti- 
tion of the income which the Rani was entitled to on account 
of the land revenue and leases from tope and forests for fasli 


1. (1920) 39 M. L. J. 529: IL.R. 44 Mad. 1. 
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1326. It may be mentioned that a receiver was in possession 
of the property during the life time of the Zamindarini. Fasli 
1326 commenced from Ist July 1916, and as the Rani died on 
the 23rd November 1916, we are concerned with five-twelfth 
of the income due to the Rani which amounted to Rs. 21,079. 
Plaintiff claimed that the rents and profits of the estate for 
fasli 1326 including that part of them which remained unreali- 
sed at the death of the Rani should go with the estate and 
should be paid to him. The respondents contended that the 
said rents and profits should be divided, part going to the 
personal heirs of the Rani (of whom plaintiff is one) in pro- 
portion to the period during which the Rani was in possession, 
namely from 1st July 1916 to 23rd November 1916. On one 
calculation the plaintiff gets the whole; on respondents’ calcu- 
lation he gets as co-heir with defendants 2 to 6 only one sixth 
of the income which is attributable to the aforesaid period. The 
Lower Court in drawing up its final decree decided in respon- 
dents’ favour holding that plaintiff had withdrawn his objec- 
tions at the stage when the Commissioner’s report came up for 
consideration. It is now agreed that plaintiff never did this. 
On plaintifi’s appeal we have to decide the question as one of 
first instance. 


The rents and profits of the estate in the fasli in question 
consisted of money due by lessees of topes and forests and 
money due as rent from occupancy ryots in respect of their 
lands. It isnow agreed that the former became payable at the 
beginning of the fasli and are divisible in the proportion stated 
by the respondents. Then remain the rents due by occupancy 
tenants which became payable in instalments beginning in 
December, the month following the death of the Rani. We may 
say at the outset that whatever rule may be applicable to rents 
payable on dates certain in respect of ordinary leases, the rents 
payable by occupancy tenants stand on a different footing. In 
theory landlord and tenant are co-owners. The rents payable 
by the latter represent a share of the crop and there are still 
estates where the landlord takes his share by division of the 
actual grain at the threshing floor. Where the landlord—pro- 
perly called the landholder in the case of such estates— 
receives his rent in money, the time when it is made payable is 
fixed by custom with a view to the convenience of the occu- 
pancy tenant and not in pursuance of any contractual agree- 
ment between the parties. In this view it might be said that 
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the land holder becomes entitled to his rent—considered as a 
sum paid in commutation of his share of the produce—even 
while the crops are on the ground. ; 

The plaintiff contended in the lower Court and the same 
contention is urged before us—that he is entitled to the whole 
‘income, the ground being that in law the income for the fasli 
cannot be apportioned. 


The law as to the auporeionment: of periodical payments 
on determination of the interest of the person entitled is 
provided for in India in S. 36 of the Transfer of the Property 
Act, which runs as follows: 

“In the absence of a contract or local usage to the contrary, all rents, 
annuities, pensions, dividends and other periodical payments in the nature of 
income shall, upon the transfer of the interest of the person entitled to 
receive such payments, be deemed as between the transferor and the trans- 
feree to accrue due from day to day, and to be apportionable—accordingly, 
but to be payable on the days appointed for the payment thereof”. 


In England under the common law there was no appor- 
tionment in respect of time except in the case of interest which 
accrued from day to day. As torent and other periodical 
payments, the contract being considered as distinct and entire, 
no apportionment was allowed; see the judgment of Lord 
Eldon in Ex parte Smyth1, and the note appended to the report 
by Mr. Swanston. This rule in England was altered by the 
Apportionment Act of 1870, S. 2 of which says: 

“From and after the passing of this Act all rents, annuities, dividends 
and other periodical payments in the nature of income (whether reserved or 
made payable under an instrument in writing or otherwise) shall, like interest 


on money lent, be considered as accruing from day to day, and shall be appor- 
tionable in respect of time accordingly”. 


The law enacted in S. 36 of the Transfer of Property Act 
is limited to transfers inter vivos and does not, strictly speaking, 
apply to cases of devolution of interest on succession. It is there- 
fore argued that inasmuch as S. 36 does not apply in terms, the 
law of apportionment applicable to the present case is the old 
English Common law under which there cannot be any doubt 
that apportionment in the case before us is impossible. But in 
a series of cases of this Court, though S. 36 was held inappli- 
cable the principle underlying the’ Section has been applied 
consistently on the ground of equity and good conscience. In 
Lakshmi Naranappa v. Meloth Raman Nair2, a tenant-for-life 





1. (1818) 1 Swans. 337: 36 E.R. 412, 
2. (1920) LL.R. 26 Mad. 540, ` 


“ 
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leased immovable property to tenants at a rent which was 
payable in half-yearly instalments. Four days before an 
instalment was due, the tenant-for-life died, and the assignee 
-of his interest sued the tenants for the rent. It was held that 
he was entitled to recover. Subrahmania Aiyar, J., pointed 
out: 


“It seems to me, therefore, that in the absence of a specific rule applica- 
‘ble to cases like the present in this country, we are entitled to follow the 
broad and just principle underlying the English Statute Law culminating in 
the Apportionment Act of 1870 and hold that, as a matter of equity and good 
conscience, the plaintiff in this case is entitled to the apportionment made by 
the decree of the Lower Appellate Court . . .” 


Davies, J., without relying on the broad principle of equity 
referred to by Subrahmania Aiyar, J., held that the plaintiff 
was entitled to recover on the ground that half-yearly instal- 
ment had fallen due prior to the death of the tenant-for-life 
though the right to sue for it might not have accrued until 
four days after. In Kunhi Sou v. Mulloli Chathut, it was held 
that an assignee from a lessee is entitled to claim as against 
the lessor apportionment of rent accruing due after the date of 
assignment to him up to the time of a transfer (if any) of his 
interest as assignee to a third person. The learned Judges 
pointed out, after referring to the statutory law and the 
common law of England, that in India there is no reason for 


“not applying to rent the principle adopted in England in the 


case of interest. In Vema Rangiah Chetty v. Vajravelu 
Mudaliar2, a decision of three judges, it was pointed out that 
though according to S. 2 (d) of the Transfer of Property Act, 
the Act does not apply to sales in execution, yet the principle 
of S. 36 of the Act which embodizs a rule of justice, equity, 
and good conscience can be applied and rent apportioned from 
‘day to day as between a lessor and the transferee of his right 
in execution in the course of a year of the lease. The decision 
in Aparna Debi v. Sree Sree Shiba Prashad Singh’, in which the 
law of apportionment was allowed by the Patna High Court 
was a case of devolution of interest on succession. So also 
was the case in Shivaprasad Singh v. Prayagkumari Debeet, 
where in an elaborate judgment, after referring to the English 
and the Indian cases already cited, the learned Judges came to 
the conclusion that though S. 36 of the Act would not apply to 
the case before them, yet on grounds of equity apportionment 

ee ee eet AS 


(1912) 23 M.L.J. 695: I L.R. 38 Mad. R6. 
2. (1917) 33 M.L.J. 618: IL.R. 41 Mad. 370. 
3. (1924) ILL.R. 3 Pat. 367. 4. (1933) LL.R. 61 Cal. 711, 
11 
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might be allowed. In that case the question was “whether the- 
plaintiffs (the widows) were entitled to rents and royalties- 
which fell due during the lifetime of Raja Durga Prasad”. 

The Raja died on the 7th March, 1916, before the year was 
out and rents and royalties had not then fallen due to him,. 
and the decision turned upon the question whether such rents. 
and royalties could be apportioned under the Act. The learned. 
Judges held that the “plaintiffs are entitled to such rents and. 
royalties due up to the date of the death of Raja Durga. 
Prasad”, that is to say, till the 7th March, 1916, and no dis- 
tinction was made between agricultural tenancies and colliery 
leases both being treated on the same footing. In all these- 
cases the principle underlying S. 36 of the Transfer of Property 
Act was applied on grounds of justice, equity and good 
conscience, 

The Counsel for the appellant says that the above cases- 
should now be held to have been wrongly decided in the light 
of the Privy Council decision in Phirozshaw Bomanjee v. Bat 
Goolbaii. In that case after stating that the English Appor- 
tionment Act of 1870 does not apply to India, nor do any of 
the earlier English Apportionment Acts, and that it is common. 
ground that the principle which applied in that case was that 
of the original English law as it stood apart from statute, their 
Lordships observed as follows :— 


“The older English Law on the subject was stated by Lord Eldon in Ex 
parte Smyth and is amplified in the learned note appended to the report of 
that case by Mr. Swanston. The latter traces it to the two propositions, that 


-an entire contract cannot be apportioned, and that under such an instrument 


as, for instance, a lease with a reservation of periodically payable rent, the 
contract for each portion is distinct and entire. The rule, however, while 
applicable to periodical payments becoming due at fixed intervals, did not 
apply to sums accruing de die in diem. It did not, for example, apply to- 
annuities or to debts. The distinctions drawn were often fine. But it is not 
necessary for their Lordships to discuss them, because it is plain that, how-- 
ever clear the principle which governed the character of proprietary and 
contractual rights, it was always open to a testator or settlor, with full power: 
of disposition, to exclude its practical consequences”. 


And then their Lordships began to consider : 
“whether there is not in the trust deed language which, by implication,. 
imports that apportionment was directed by the settlor to take place.” 

The learned Judges in Shivaprasad Singh v. Prayag-- 
kumori Debee2 distinguished the Privy Council case on the- 
ground that what was decided in the case was a aber of 





1. (1923) MMJ s L.R. 50 I.A. 276: LLR. ee Bo 790 (P.C.). 
(1933) I.L.R. 61 Cal. 711 
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intention as evidenced by a deed of settlement as to whether 
income derived from rents and shares was apportionable de 
- die in diem though they felt the force of the admission made 
by the parties before their Lordships that the law of appor- 
tionment applicable to India was the old law in England. They 
were also of opinion that the old English law of non-appor- 
tionment was not applicable to the case before them which was 
not a case between persons standing in relation of lessor and 
lessee or of persons who were bound by covenants, relating to 
payment of rent at stated intervals. Inthe case before us 
also, it is hardly proper to describe, as already pointed out, the 
zamindar and the persons from whom the payments are due as 
persons standing in the position of lessor or lessee. Having 
regard to the special features of the case in the Privy Council 
` we are not inclined to hold that the previous decisions of this 
Court which have been uniform should be considered to be 
overruled by that decision. Following those decisions and the 
decisions in Shivaprasad Singh v. Prayagkumari Debee\ and 
Aparna Debi v. Sree Sree Shiba Prashad Singh®, we hold that 
the principle of S. 36 of the Transfer of Property Act will 
apply to the present case on grounds of justice, equity and good 
conscience and that the decision of the lower Court is right. 
The appeal is dismissed with costs.of Respondents 1, 2, 5 
and 6. 


S. V. V. Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR, MR. JUSTICE 
Burn anp Mr. Justice PanpranG Row. 
Polparkara Manakkal Viroopakshan 
Nambudripad .. Appellant* (Plaintiff) 
V. 
Pulipra Tarwad - Karnavan and 
Manager Chembu Nayar (deceas- 
ed) and others ` .. Respondents (Defendants 
. 1,17, 18 and 11 and 
L. R. of ist Defen- 
dant). 


Mortgage—Suit for redemption by melcharthdar—Decree conditional on 
payment of compensation—Failure to deposit—Application by jenmi for time 





1. (1933) I.L.R. 61 Cal. 711. 2. (1924) I.L.R. 3 Pat. 367. 
~ * S.A. No, 1416 of 1931, lith November, 1936. 
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to deposit—Failure of jenmi also to deposit—Later suit by jenmi for redemp- 
tion—If barred—Right of jenmi to sue during the pendency of the melcharth, 

In a prior suit by a melcharthdar, a decree for possession was passed 
conditional on payment of a certain sum of maney for compensation for the 
improvements effected by the tenant. The decree-holder did not care to 
deposit the amount and take possession. But the jenmi, under some impres- 
sion as to his position, wanted to deposit the amount and actually applied for 
extension of time, which was twice granted but finally no money was deposit- 
ed, as no further time was given. Later on the jenmi filed a suit for redemp- 
tion of properties in the possession of the kanomdar. It was contended that 
the suit was not maintainable by virtue of the former suit. 

Held, that this second suit by the jenmi is not barred. Merely because 
the jenmi was one of the defendants in the former suit by the melcharthdar 
for redemption of the kanom, he will not be barred from filing a second suit 
for redemption. The fact that he applied for extension of time to deposit 
will not put him in the position of a plaintiff and bring him within the 
principle of Vedapuratt v. Vallabha Valiya Raja, (1902) 12 M.L-J. 128: LL.R. 
25 Mad 300 (F.B.), so as to preclude him from maintaining a second suit. 

Further even assuming that it brought him under the mischief of 
Vedapuratti v. Vallabha Valiya Raja, (1902) 12 M.L.J. 128: I.L.R. 25 Mad. 
300 (F.B.), that decision must be deemed to be overruled by Raghunath 
Singh v. Hansraj Kunwar, (1934) 67 M.L.J. 813: L.R. 61 LA, 362: 1.L.R. 56 
All, 561 (P.C.). 

Quaere : How far Nynam Veetil Mayan Kutti v. Valappilakath Kunham- 
mad, (1917) 34 M.L.J. 167: LL.R.41 Mad. 641, is also affected by Raghunath 
Singh v. Hansraj Kunwar, (1934) 67 M.L.J. 813: L.R. 61 L.A. 362: LL.R. 56 
All. 561 (P.C.), in so far as it is based not merely on Vedapuraiti v. Vallabha 
Valiya Raja, (1902) 12 M.L.J. 128: LL.R. 25 Mad. 300 (F.B.), but also on the 
special provisions of the Malabar Compensation for Tenants Improvements 
Acts. 

As the melcharthdar has precluded himself from recovering possession in 
pursuance of his decree, the jenmi is entitled to maintain the suit, even during’ 
the period of the melcharth. 

Raman Nambudri v. Achutha Pishurodi, (1904) LL.R. 35 Mad. 42, 
approved. . a 


Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in A. S. No. 136 of 1929 (A. S. No. 342 
of 1929 District South Malabar) preferred against the decree 
of the Court of the District Munsiff of Ponnani in O. S. 
No. 677 of 1927. 

K. Kuttikrishna Menon for Appellant. 

K. P. Raman Menon for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J.—This case has been posted before this 
Bench in consequence of a contention raised on behalf of the 
appellant that the decision of the Full Bench in Vedapuratti v. 
Vellabha Valiya Rajal, should not be followed after the decision 
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of the Privy Council in Raghunath Singh v. Hansraj Kunwar}. 
The second appeal arises out of a suit instituted by a jenmi for 
redemption of properties in the possession of the kanomdar. 
‘Various objections were raised of which it is necessary to refer 
only to those raised by issues 1 and 3. 


The third issue was framed with reference to what 
happened in O. S. No. 670 of 1923 on the file of the Ponnani 
Munsiff’s Court. That suit was instituted by the assignee of 
a melcharthdar, who is the seventeenth defendant in the present 
suit. A decree for possession was passed in that suit condi- 
tional on payment of a certain sum of money for compensation 
for the improvements effected by the tenant. The decree-holder, 
however, did not care to deposit the amount and take possession. 
Some months after the date of the decree, he sent a registered 
notice to the jenmi, which has been marked Ex. VI in the 
present case, wherein he stated that the suit had been instituted 
by him really at the instance of the jenmi and he accordingly, 
called upon the jenmi to take steps to deposit the compensation 
amount and recover possession. We are not in a position to say 
if and how far the allegations in Ex. VI are true. Itis, however, 
in evidence that the jenmi made two or three applications for 
extension of time to deposit the compensation amount, as he 
was under the impression that if he did not do so, his right 
might once for all be extinguished. On two occasions extension 
seems to have been granted, but on the third occasion his 
application for further extension of time was rejected by order 
dated 7th September, 1925. 

No reasons have been stated for the rejection. It has 
been contended in the Courts below and before us, on behalf 
of the kanomdars, that these proceedings taken in O. S. 
No. 670 of 1923 operate as a bar to the present suit on two 
grounds: (1) on the general principles laid down by a Full 
Bench of this Court in Vedapuraiti v. Vallabha Valiya Raja, 
(2) in view of the special provisions in the Malabar Compensa- 
tion for Tenants Improvements Act. 


It has not been disputed that in the ordinary course the 
jenmi will not be precluded from instituting a suit merely 
because he was one of the defendants in a former suit, 
instituted by the melkanomdar for redemption of the kanom. 





1. (1934) 67 M.L.J. 813: L.R. 61 LA. 362: LL.R. 56 All. 561 (P.C.). 
2. (1902) 12 M.L.J. 128: LL.R. 25 Mad. 300 (F.B.). 
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The Courts below recognise that the decisions in Raman 
Nambudri v. Achutha Pishurodii and Veerappudayan v. 
Muthukaruppa Thevan® are against any such contention. . 
But it has been argued that because the present plaintiff 
applied to the Court in O. S. No. 670 of 1923 for extension 
of time to pay the money and extension was granted on two 
occasions, he must be held to have put himself in the position 
of the plaintiff in that suit and therefore to be governed by, 
the principle laid down in Nynam Veetil Mayan Kutti v. 
Valappilakath Kunhammad3 and that if he allowed his remedy, 
by way of execution to become barred, he would not be 
entitled to bring a second suit. The decision in Nynam Veetil 
Mayan Kutti v. Valappilakath Kunhammads was based upon, 
the principle of Vedapuratti v. Vallabha Valiya Rajat and on 
that ground dissented from the earlier decision in Chowak- 
karan Keloth v. Karuvalote Parkumé. 


We are unable to agree with the contention that merely 
because the jenmi applied for extension of time in O. S. 
No. 670 of 1923, he must be precluded from maintaining a 
second suit. It does not appear from the record that his right 
to execute the decree in O. S. No. 670 of 1923 was adjudicated 
upon by the Court. The mere fact that he expected that if 
he deposited the money he might be able to take possession, 
will not by itself suffice to create in him a disability which 
would not otherwise arise under the law. Nor do we think 
that the statements made in Ex. VI by the plaintiff in O. S. 
No. 670 of 1923 can operate as a legal assignment to the 
jenmi of the decree obtained by the plaintiff in O. S. No. 670 
of 1923. It has not been contended—and Ex. VI cannot be 
regarded as evidence—that the melcharth itself was a benami 
transaction and that the jenmi was in substance and truth the 
plaintiff in the former litigation. 


_ _As regards the objections based upon the principle of 
Vedapuratti v. Vallabha Valiya Rajat that even assuming that 
after a decree for redemption ‘the relationship of mortgagor 
and mortgagee’ continues, a ‘second suit for tedeniption’ will 
nevertheless not ies: it seems to us that that view cat no 
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‘longer be maintained in the face of the decision of the Privy 
Council in Raghunath Singh v. Hansraj Kunwari. Their 
Lordships point out that unless as contemplated by S. 60 of the 
‘Transfer of Property Act the right of redemption has been 
extinguished in one of the modes contemplated by the statute, 
the mere fact, that a decree for redemption obtained on a 
‘former occasion has not been executed, will not prevent the 
mortgagor fom maintaining a subsequent suit for redemption. 
The judgments in Vedapuratti v. Vallabha Valiya Raja?, them- 
‘selves refer to the conflict of judicial opinion on the point that 
existed prior thereto and the view now laid down by their 
Lordships of the Judicial Committee seems rather to approve 
-of the opinion which the Full Bench overruled in Vedapuratti 
Vallabha Valiya Raja. We are unable to agree with the conten- 
tion of the learned Counsel for the respondents that because 
Vedapuratti v. Vallabha Valiya Raja? has not been in terms 
overruled by their Lordships, it must still be taken to be good 
law. So far as we can gather from the report the Full Bench 
-decision seems to have been cited before their Lordships. In any 
‘event the way their Lordships stated the points for consideration 
clearly indicates that the ground of res judicata on which the 
Full Bench rested their conclusion was intended to be dealt 
with by their Lordships. At the top of page 567 they observe: 
“Ifthe appellants fail to establish under their third point that the old 
«decree extinguished the sight to redeem, there is, in their Lordships’ opinion 
-no ground for saying that the old decree operated by. way of res judicata so 


‘as to prevent the Courts under S. 11 of the Code of Civil Procedure from 
trying the present suit”. 


After this expression of opinion by their Lordships, it is 
not possible to maintain that the ground of decision adopted 
by the Full Bench in Vedapuratti v. Vallabha Valiya Raja? is 
any longer available. The other ground sugg gested in Vedapuratti 
v. Vallabha Valiya Raja®, viz., the bar by lis pendens will not 
avail when by. reason of the Par. of limitation or from other 
causes relief can. no longer. be: shad by DHCOEMNES taken in the 
former” ‘suits! > asoa o 

i Sofar“ as the decision i in Nynüst 'V eeètil Mayan Kutti v. 
Wilappilaleath ‘Kunhammad3 is based\nst meréfy' on the principle 
of Vedapuraiti v..Vallabha Valiya:Raya2 bütiiipon the special 
provisions of the Malabar Compensation fot Tenants Improve- 
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‘3 (1917) 34 M.L.J. 167: LL.R. 41 Mad. 641. 
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ments Act which do not contemplate a preliminary decree and. 
a final decree and which contain indications in S. 6 that the. 
right conferred by the decree should be worked out only by, 
proceedings in execution, it may be a question how far that 
view can be maintained after the judgment in Raghunath Singh 
v. Hansraj Kunwari, but it is not necessary for us to decide 
that point in this case because, as we have already observed, 
the present plaintiff was not the plaintiff in the former suit 
and cannot therefore be held to be precluded from maintaining: 
the present suit. 

As regards the objection raised by the first issue, namely, 
that during the period of the melcharth the plaintiff has no- 
right to maintain the present suit, there are two answers to it,. 
(1) that even that period has expired during the pendency of 
the appeal and (2) apart from that, on the principle recognis- 
ed in Raman Nambudri v. Achutha Pishurodi2, the jenmi will 
be entitled to maintain the present suit, because the melcharth- 
dar has precluded himself from recovering possession in 
pursuance of that decree. 

The result is that the second appeal is allowed and the 
decree of the District Munsiff restored with costs here and in. 
the Lower Appellate Court. 

S. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice BURN. 
K. Sivasankara Mudaliar and 


others .. Appellants* (Defendants) 
v. 


R. Krishnaswamy Mudaliar.. Respondent (Plaintif). 


Madras Estates Land Act (I of 1908)—Three undivided brothers owning: 
the estate—Tender of patta by the manager alone—Manager not recognised or- 
registered as landholder—If valid. 

Where an estate is owned by three undivided Hindu brothers, a tender of 
a patta by only one of them, though he be the eldest and the managing 
member, is invalid, unless he has been recognised or registered by the Collec-- 
tor as a landholder under S. 3, Cl. (5) of the Estates Land Act. 

Venugopala Rao v. Venkatrayudu, (1911) 10 M.L.T. 450, followed. 


Appeal against the decree of the District Court of Salem. 
in A. S. No. 174 of 1932 preferred against the decree of the 
Court of the Deputy Collector of Salem Division in Summary 
Suit No. 3 of 1932. 


1. (1934) 67 M.L.J. 813: L.R. Me LA. 362: LL R. 56 All. 561 (P.C.). 


2, (1904) LL.R. 35 Mad. 42. 
*S. A. No. 772 of 1933. 29th October, 1936. 
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K. S. Sundaram for Appellants. 

D. Ramaswami Aiyangar for Respondent. 

The Court delivered the following 

JupcmEentT.—The decision of the learned District Judge is 
supported by the case reported in Venugopala Rao v. Venkat- 
rayudul to which he refers. The cases reported in Ayyappa V. 
Venkatakrishnama Ragu? and Parthasarathi Ayyangar v. 
Rangaswami Ayyangar3 are cases in which a single landholder 
had been recognised by the Collector as landholder, and therefore 
they do not apply to this case. Here itis clear that all the 
three brothers are landholders and though the appellant is the 
eldest brother and the managing member of the joint family, 
of which all three are members, he has not been recognised or 
registered by the Collector under S. 3 (5) of the Estates Land 
Act, simply because there has been no dispute between himself 
and his brothers. We have here three co-equal “landholders” 
of whom only one tendered the patta in this case. Such a 
tender, I agree with the learned District Judge, isinvalid. This 
appeal is dismissed with costs. 

Leave to appeal is refused. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 





Sadasivam Pillai and others .. Petitioners” (Appellants 
2 to 4) 
v. ; 
Varadaraja Odayar and others .. Respondents (Respon- 
dents). 


Court-Fees ‘Act (VII of 1870), S. 12, cls. 1 and 2—Judge first holding 
court-fee paid was sufficient—If can revise the order afterwards—Revtsion 
to High Court against the later ‘order—High Court, tf can then act under 
S. 12, cl. (2). 

Where a Court once passed a considered order that the court-fee paid on 
a memorandum of appeal presented before it was correct, that Court has 
no power to afterwards revise the order. 

Lakshmana Atyar v. Palaniappa Chettiar, (1935) 69 M.L.J. 479, followed 
and applied. 

In a revision filed against the order revising the first order, the High 
Court cannot act under S. 12, cl. (2) of the Court-Fees Act. Only an inter- 


1. (1911) 10 M.L.T. 450. 
2. (1892) 2 M.L.J.219: I.L.R. 15 Mad. 484. 
3. (1916) 4L.W. 654. 
* C. R. P. No. 745 of 1936. 28th October, 1936. 
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locutory order in the appeal is then before the High Court and not the subject- 
matter of the appeal and it is a condition precedent to the exercise of powers 
under cl. (2) of S. 12 that the subject-matter of the suit or appeal must be 
before the Court of appeal, reference or revision’. 


Quaere: whether the whole subject-matter should be before the Court of 
appeal, reference or revision, or it is enough if only part of the subject- 
matter is before it. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Kumbakonam 
dated 6th March, 1936, and made in A. S. No. 92 of 1935. 


K. S. Desikan for Petitioners. 
G. Jagadisa Atyar for Respondents. 


The Court delivered the following 


Jupement.—This is a petition to revise the order of the 
learned Subordinate Judge of Kumbakonam dated 6th March, 
1936, directing the 3rd defendant to pay an additional court- 
fee of Rs, 134-15-0 on his memorandum of appeal presented 
against the judgment and decree of the District Munsif of 
Kumbakonam in O. S. No. 323 of 1933 on the file of the said 
Court. This order was in supersession of the prior order 
passed by the same learned Judge on the 20th November, 1935, 
in and by which he had decided that the correct court-fee had 
been paid. The question is, has the learned Judge jurisdiction 
to pass the order under revision? In a recent case reported in 
Lakshmana Aiyar v. Palaniappa Chettiar!, Venkatasubba Rao, J., 
in a considered judgment held that once on an objection 
taken by the office or by a defendant, a Court applies its mind 
and gives its considered decision, it is final and its power to 
revise the valuation is at an end. No other interpretation is 
possible on the language of S. 12, cl. 1 of the Court-Fees Act. 
I respectfully agree with the said decision and set aside the 
order in question. me 


But I am invited by Mr. Jagadisa. Aiyar to go, into. the 
correctness of the said order and uphold it under S, 12,,¢1. 2 
of the said Act. Granting that the order is correct ÑT do hot 
think F should be justified in upholding it on this ground": as I 
would” be‘ striking ‘at ‘the principle of finality laid “déwn' by, 
cl. 1 of the section. --And, Į: would, also; be setting up a bad 
precedent by: encouraging’ parties. eat Courts to go behind 
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orders once passed and indirectly circumvent what is prohibited Sadasivam 
by the section. Unless compelled to do so, I should like to Hues 
avoid a construction of cl. 2 of the section which would lead “Oe 
to such a result. In my opinion, the condition precedent to the f 
exercise of powers under cl. 2 is that the suit, z.e., the subject- 
matter of the suit should be before the Court of appeal, refer- 
‘ence or revision. It is unnecessary for me to consider in this 
case whether it should be the whole subject-matter as Kerala 
Varma v. Chadayan Kutti! seems to suggest or if part of the 
‘subject-matter is enough as observed by the learned Judges of 
the Calcutta High Court in Radharanee v. Kshetra Mohan?, but 
the suit whether whole or in part must be before the Court of 
appeal or revision. Were it otherwise, it may be contended 
that whenever there is an appeal or revision against an inter- 
locutory order in the suit (for instance, an order upon an 
application for injunction or attachment before judgment) the 
Court of appeal or revision can go into the question of court- 
fee paid in the lower Court if it is brought to its notice that 
the proper court-fee had not been paid. Such a result would 
never have been in the contemplation of the legislature. As the 
suit is not before me, I do not feel warranted in exercising my 
powers under cl. 2 of S. 12 and I express no opinion as to the 
correctness or otherwise of the order which is set aside. 

In the result, the revision petition is allowed with costs. 


_ 8s. V.V. Petition allowed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :-—Mr. Justice VARADACHARIAR, MR. JUSTICE 
Burn AND MR. Justice Panpranc Row. . | 
The Rajah of Vizianagaram repre- 
‘sented by his next friend, the 
Estate Collector appointed under 
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in occupation of land—If and when can be one—Zemindar’s suit against 
inamdar io recover cess paid to Government—Limitation—Art. 120 of the 
Limitation Act applicable. 

Though in actual occupation of the land, the landholder of a pre- 
settlement inam can be, within the meaning of S.88 of the Madras Local 
Boards Act, an “intermediate landholder” from whom the zemindar can 
claim to recover the whole or any portion of the cess paid by him to Govern- 
ment and the decisive fact in deciding the question whether the inamdar is or 
is not an intermediate landholder is not whether the inamis a pre- settlement 
inam or a post-settlement inam but whether the lands have been excluded 
from or included in the assets of the zemindari when the Permanent Settle- 
ment was made. If the inam lands have not been inchided in the assets, the 
inamdar is himself treated as the landholder holding directly under the 
Government but if the assets include the inam lands as well, then the 
zemindar is treated as the landholder and cess is collected from him by the 
Government, leaving him to reimburse himself from the inamdar treating 
him as an intermediate landholder. 

It is not necessary for an inam to come under the first proviso to S. 88 
that payment of kattubadi, jodi, poruppu or quit-rent should be provided for 
in respect of that inam, nor are the words “‘under-tenure created, continued 
or recognised by a landholder” in that proviso to be limited to post~settle- 
ment grants alone. 

A suit by a zemindar to recover the whole or any portion of the 
cess paid by him to the Government from the inamdar is a suit to enforcea 
liability created by statute and as such is governed by Art. 120 of the 
Limitation Act. It is not a suit for rent nor one based on any contract 
express or implied. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decrees of the Court of the District Munsiff 
of Vizagapatam in Small Cause Suits Nos. 1373, 1372, 1378, 
1370, 1371, 1376, 1375 and 1374 of 1932 respectively. 


S. Venkatesa Atyangar for Petitioner. 
G. Lakshmanna for Respondents. 


The judgment of the Court was delivered by 

Varadachariar, J.—The point arising for decision in these 
petitions is whether the holder of a pre-settlement inam in a 
zamindari can under any, and, if so, what circumstances be 
dealt with as an ‘intermediate landholder’” from whom the 
zamindar can claim to recover the whole or a portion of the 
cess paid by the zamindar to Government under S. 88 of the 
Madras Local Boards Act. 


So far as we are able to gather from the materials now 
before us, the inam to which these petitions relate seems to - 
have been granted long prior to the permanent settlement and 
in some of the reports filed in the case the purpose of the inam 
is described as “Veeti Koluvu”. This expression has not been 
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very much elucidated either by the translation adopted by the 
District Munsif. We prefer to leave it in the vernacular form 
so that the matter maybe better investigated by the lower Court 
to which we are remanding these cases. It appears from the 
-evidence—and on that circumstance one of the chief contentions 
raised by the defendants in the lower Court was based—the 
holders of these inams are in actual occupation of the land. It 
was accordingly contended that they cannot be regarded as inter- 
mediate landholders within the meaning of S. 88. It has been 
held in Bhupathi Raju v. Subba Rao! that the possession of the 
land itself by the inamdar does not- preclude his being an 
intermediate Jandholder within the meaning of S. 88 because 
the first proviso to that section contemplates cases where the 
intermediate landholder may or may not have a right of 
occupancy. In Bhupathi Raju v. Subba Raol the inamdar no 
doubt held a darimilla or post-settlement inam: but it does not 
appear to us that the decisive fact is whether the inam is a pre- 
‘settlement inam or post-settlement inam but whether even in the 
case of a pre-settlement inam the lands have been excluded 
from or included in the assets of the zamindari when the 
permanent settlement was made. The scheme of the Local 
Boards Act is that when the inam lands have not been included 
in the assets of the zamidarithe inamdar is himself a landholder 
holding directly under the Government. But if the assets 
include the inam lands as well, he has no direct relation with 
the Government but the Government collects the cess from the 
landholder and the landholder reimburses himself from the 
inamdar treating him as an intermediate landholder. 


In the plaint as originally filed the suit inam was described 
as darimilla inam but the written statement pointed out that 
the inam had been granted long before the permanent settle- 
ment. The plaint apparently made a mistake on account of 
the way in which the estate accounts have referred to this 
inam. Sometime after the written statement was filed and the 
mistake was pointed out, an application was filed on behalf of 
the plaintiff to amend the plaint (Interlocutory Application 
No. 291 of 1933) and similar applications in the rest of the 
batch, but the District Munsif dismissed it. We do not 
think that in the circumstances the amendment petition really 
attempted to change the cause of action. We accordingly 
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allow the amendment to be made as prayed for but in the cir- 
cumstances we also think it right to allow an opportunity to- 
the defendants to raise any additional pleas that they may 
think fit to raise with reference to the plaint thus amended.. 
The lower Court will then decide the question whether or not 
the suit inam lands had been excluded from the permanent. 
settlement. There is an observation in the District Munsif’s. 
judgment that the Freese Report shows that they have been 
excluded. From the portion now made available to us we do- 
not think that it isso. Mr. Lakshmanna, the learned Counsel. 
for the respondent, has not been able to draw our attention to- 
any such portion in the report. That observation of the 
District Munsif will accordingly be ignored and the question 
tried afresh. 


Mr. Lakshmanna suggested that there is some lacuna in 
S. 88 of the Local Boards Act and that pre-settlement inams. 
even if they had been included in the assets should not be held 
to be covered by the expression “under-tenure created, continued 
or recognised by a landholder,” in the first proviso to S. 88. 
because, according to him, those three words must be held to 
refer only to post-settlement grants. It does not appear to us 
that these words are in their natural meaning so limited nor 
have we been shown any reason why, having regard to the 
policy of the permanent settlement and the scheme of the Local. 
Boards Act, such pre-settlement inams snould be excluded from. 
assessment or the zamindar be made to pay the whole cess in 
respect thereof. 

A further point was made by Mr. Lakshmanna that it is. 
only when payment of kattubadi, jodi, poruppu or quit-rent 
is provided for in respect of any inam that it will come under 
that proviso. We do not think that 1t is the proper construction. 
All that the proviso enacts is that where kattubadi, jodi, poruppu 
or quit-rent is in fact paid, one half of the cess calculated 
with reference to such payment shall be deducted and the 
balance will be the amount which the landholder is entitled to. 
recover from the intermediate landholder. Where no such 
payment is made, the landholder will be entitled to recover the 
cess from the intermediate landholder without any such 
deduction. ; 

The other question dealt with in the judgment of the 
District Munsif is one of limitation. He has held the suits to- 
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be barred in respect of certain items on the footing that such a 
_ suit is governed by the three years’ rule of limitation. We see 
no warrant for applying the three years’ rule. The suit is not 
‘one for rent nor is it based on any contract expressor implied. 
It is to enforce a liability created by statute. In such a case 
the course of decisions in this presidency has been to the effect 
that the suit will be governed by Art. 120. In this view no 
portion of the suit claim will be barred by limitation. 

The plaintiff claims interest on the amount sued for. We 
see no basis on which the plaintiff can claim interest prior to 
the date of the plaint. The plaintiff will only be entitled to 
interest at six per cent. per annum (on such amount as may be 
decreed in his favour) from and after the date of the plaint. 

The decrees of the Court below are set aside and the cases 
sent back for retrial in the light of the above observations. In 
the circumstances there will be no order as to costs in these 
Civil Revision Petitions. Costs in the lower Court willbe pro- 
vided for in the revised decrees. 


S.V.V. Revision allowed and case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATASUBBA Rao AND Mr. 
Justice VENKATARAMANA Rao. 


Manickam Chetty- .. Appellant* (1st Defendant) 
V. 


Kamalam alias Kamalathammal. Respondent (Plaintiff). 


Hindu Law—Partition—Division of some items leaving the rest joint—If 
joint family status continues re undivided items-—-Presumption of complete 
partition and intention to partition—Deed unambiguous—Extrinsic evidence 
inadmissible to construe.the same—Business carried on by one member with 
joint family funds—Nature of—Whether individual concern or of joint family, 

Where three undivided brothers 4, B and C entered into a partition 
arrangement dividing in detail all the family properties and in the main 
separate allotments were made to each individual sharer but some of the 
outstandings were jointly allotted to B and C. 

Held, that there can be a separation in respect of some assets of a joint 
family, at the same time, retaining the joint status with regard to the other 
items not divided but the burden is on those who assert, that notwithstanding 
a partition complete in its details the partition was not intended to be acted 
upon, to prove it. Where the intention to divide is manifest and the facts 
proved are consistent either with a state of division, or of non-division, no 
Court ought to hesitate to prefer that, which accords with that intention. 
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Where a partition deed is plain, unequivocal and unambiguous, extrinsic 
evidence of either the contemporaneous or the subsequent acts of the parties 
cannot be received to construe the document. ; 

Where before partition a business is carried on by one member with the 
aid of joint family funds, it may be that the concern belongs to that indivi- 
dual member, his share being debited with the sums employed therefor; but 
the presumption from that circumstance is that it is a joint family concern. 

Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 33 of 1931. 

S. Srinivasa Aiyangar and N. R. Govindachari for Appel- 
lant. f 

T. R. Venkatarama Sastriar, A. Ganesa Aiyar, M. S. 
Venkatarama Aiyar and T. V. Rajagopalan for Respondent. > 


The judgment of the Court was delivered by 
Venkatasubba Rao, J—The suit has been brought on the 


-allegation that the plaintiff’s deceased husband and the first 


defendant became divided and that the plaintiff is therefore 
entitled to her husband’s share. It is also alleged that subse- 
quent to the division the two brothers carried on business in 
partnership and the plaintiff on that footing claims an account 
of the partnership business. These mainly are the reliefs that 
the plaintiff has prayed for and the learned Subordinate Judge 
has found on these two points that the plaintiff’s claim has been 
made out. 


The facts may be briefly stated. ‘There were three 
brothers: Annamalai, Arunachala, the plaintiff’s husband and 
Manicka, the first defendant.. They entered into a partition 
arrangement ‘embodied in Ex. A, which covers 40 pages in 
print: That is a very elaborate document and the items allotted 
to each of the three individuals have been set out in great 
detail. Hence lands, outstandings, jewels, and all descriptions 
of property have been partitioned and adjustments have been 
made to equalise shares. The point, however, that has given 
rise to some controversy is that so far as certain outstand- 
ings amounting to Rs. 80,000 odd were concerned, they were 
jointly allotted to Arunachala and Manicka: as regards the 
other assets of the family, there has been in the main a 
separate allotment made to each of the three individual sharers. 
Subsequent to the partition, Arunachala and Manicka, carried 
on a joint trade (to use a neutral expression) treating the 
outstandings jointly allotted to them as‘pertaining to it. It 


-may be mentioned that the partition to which we have adverted 
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‘commenced on the 13th January, 1926, and was completed on 
the 25th Februaty, 1928. Nevertheless the i tain items having 
been: partitioned in the early part of 1926, the parties regarded 
themselves thenceforward as having become severed. The 
joint trade carried on by Arunachala atid Manicka after the 
Partition continued till the death of the fotmer on the 16th 
Februdry, 1929. The present action was commenced on the 
Sth April, 1929, i.e., within a few weeks after his death. 


_ In the lower Court it was contended that the intention 
‘was merely to separate Annamalai from the family and that 
‘with a view to effect his separation, the shares of the three 
brothers were defined and elaborate calculations were made. 
This contention is opposed to the very clear and unambiguous 
recitals of Ex. A and does not require serious notice. 


The argutient pressed tipon us hete is, that although as 
‘between Arunachala and Manicka there wads a separation in 
respect of the other assets of the family, they mist be treated 
as having retained their joint status in regard to the outstand- 
dings jointly allotted to them. That stich a result can be 
brought about, there can be no question: but the point to 
-decide is, is that the effect of the document? In Ramalinga v. 
Narayanal, their Lordships of the Judicial Committee, after 
referring to Appovier v. Ramasubba Aiyan2, point out that the 
«character of undivided property may be taken away from some 
part of the estate, whilst as regards the test the members may 
retaifi their joint status (see the case as reported in Ramalinga 
v. Narayana’). The question is therefore essentially one of 
construction of Ex. A. Does it lend any support to the con- 
tention that the otitstandings allotted to Arunachala and 
Manicka jointly, were intended to retain the character of 
undivided property? As already stated, in other respects the 
division was complete and thorough. In regard to the houses, 
lands, jewellery, and other movables, there was a separate 
allotment to each of the three individual sharers. Some out- 
standings were allotted separately to Annamalai. Then as 
regards the outstandings jointly allotted io Arunachala and 
Manicka, there is a clear recital that they were to be divided 
in equal shares between them. This recital is very important 





ee 


1. (1921) 43 M.L.J. 428: L.R. 49 LA. 168: LL.R. 45 Mad. 489 (P.C). 
2. (1866) 11 M.LA. 75. 3. A.LR, 1922 P.C. 201 at 205. 
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and shows that the contention put forward cannot prevail. It 
will be conveniént to’ set’ out ‘here. the result ` of a, certain 
arrangement made between the parties. So: far as the items. 
exclusive of the outstandings were concerned, those allotted to 
the ‘share of Annatralai were of the value of about Rs. 44,000; 
similarly, the total value of those allotted separately to the 
other two brothers: was about Rs..26,000, the difference between’ 
the two figures being about Rs. 18,000. To equalise the shares, 
Annamalai was directed to pay Rs. 10,920 odd to Arunachala 
and Rs. 7,200 odd to Manicka, these two sums aggregating to 
the Rs. 18,000 odd mentioned above. Pausing here for a 
moment, what does this arrangement show? The sums to be paid 
were unequal and were determined with réference'to the other 
allotment made. .. This, far from showing that Arunachala and 
Manicka intended’ to remain joint, shows quite the opposite. 
Then follows the recital already adverted to which clinches the 
matter, Referring to the Rs. 80,000 odd outstandings, the 
document goes on to say (as mentioned above) that they shall 
be collected and divided between the two brothers, In the face 
of this it is difficult to follow the contention, that the outstand- 
ings jointly allotted, were to remain in joint enjoyment and 
retain the character of undivided property. Moreover, the, 
unambiguous declaration at the end of the document that the 
three brothers divided the entire estate including: the outstand- 
ings, is inconsistent.with the theory put forward. It is unneces-, 
sary to pursue. the. matter further, as the learned Subordinate. 
Judge has dealt, with the question very fully and: with his. 
conclusion we are in entire agreement. i : 


. Mr. S. Srinivasa Ayyangar for the at aini that 
Ex.-A is ambiguous and should be construed in the light of the 
acts of Arunachala and Manicka; both contemporaneous’ and 
subsequent.: Biit{'in our opinion, the instrument is plain and 
unequivocal and it is well settled that where there is no ambi- 
guity, extrinsic evidence cannot be received. ‘We may in this 
connection refer‘to Babu alias Govinddoss Krishnadoss v. 
Gokulddss Govardhandoss1, where the question has been fully 
considered. (See also Babu v. Official Assignee ear as: 


where this case has been approved, ) 
E. 





i. (1928) SMIJ. 132. 
2. (1934) 67 MÉ: 167: LR. OFLA. 257: LEAR: 57 Mad. 931 (P.C.). 
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We. haye just mentioned that the learned Subordinate 
Judge. has found that subsequent to the partition the two. 
brothers transacted business in co-partnership. But the first 
. defendant contends that it was in their character as members 
ofa Hindu, .coparcenary that they carried on the dealings. The 
outstandings having been jointly allotted to them, they were 
brought into the common business. The rents from the immov- 
able properties, to whomsoever they had been allotted, were 
indifferently credited in the common accounts, that is to say, 
the credits were not made individually in the name of Aruna- 
chala or Manicka; it was the tenants that were credited with 
the amounts paid. From these, we are asked to infer that the 
partition evidenced by Ex. A was not given effect to so far as 
these two brothers were concerned. But, there is other evidence 
which shows, that each brother was treated as having his own 
individual dealings. Arunachala purchased a property and the 
sale-deed ‘was taken in his name; the amounts paid as the sale 
price were debited against him separately. As regards the 
household ‘expenses, the matter stands thus: Arunachala was at 
Kumbakonarm and the expenses incurred there were carried to 
a separate’ page; similarly, the expenses incurred by Manicka at 
Aduthirai’ where he was living, were separately entered. 
Within a few days of the death of Arunachala, Manicka had to 
file some ‘suits for the recovery of certain amounts due to the 
joint business and in the plaints ( Exhibits Rand S) he averred 
most distinctly that he and his deceased brother ‘were partners 
and tHe ‘amounts became due to the partnership. The crediting 
of the rents in the account books without indicating to which 
of the’ two ‘brothers they belonged, does not possess much 
significance.‘ No one could tell what adjustments might have 
beeri.miade, had: the partition accounts been settled, but the 
partnership was.of a short duration as it came ‘to an end by 
Arunachala’s death. The learned Judge has rightly held that 
from this and similar conduct no adverse inference can be 
drawn.: There is a heavy burden which Manicka had to dis- 
charge ds liis attempt was to show that the partition so complete 
in its details was not intended to be acted upon. In such a case 
what is the rule of evidence to be applied? Supposing the facts 
provedare consistent either with a state of division, or non- 
division;-no Court.ought to lightly infer from equivocal facts 
that the parties intended to revoke, as it were, the partition 
which “had been solemnly entered into; in other words the 
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ifiterition to divide being manifest, even if thé subsequent 
condtict is susceptible of two intérpretations, nó Court ought to 
hesitate to prefer that, which accords with that intetition. The 
alternative theory put forward that the divided brothers should 
be regarded as having become re-united, is eqtially wiitenable. 
Re-tinion, being of “very rare occurrence”, requires, when 
alleged, strict proof (Palani Ammal v. Muthuvenkatachala 
M oniagar!), and from what has been said, it will Be apparent, 
that there is not a shred of evidence in support of the alléged 
re-union. 


It has been suggested that Exhibit A requires registration 
as the immovable properties have been divided by metes and 
bounds. That would depend upon the nature and effect of 
Ex. A, Le., was it intended to be the operative deed by which 
the partition was brought about or to serve merely as a record 
of an already completed partition? It is unnecessary to go into 
this matter, for, in any event the document, as has been 
concedéd can be received in evidence to prove that there was a 
division in status and the question is of no importance, as the 
appellant, as his learned counsel has stated, has no desire to 
impugn the mode of division adopted at the partitidn that has 
been entered into. 

Then we pass on to the pledge business, regarding which 
there has been a good deal of argument. The first question that 
arises is, was it a joint family concern before the partition. 
There i is no doubt that the business had been carried on with 
the aid of joint family funds, and that circumstance would 
prima facie make it a joint family concern. When coparcenary 
funds are employed there may be one of two intentions, éither 
that the concern belongs to an individual member, his share 
being debited with the sums employed or what is moré natural 
—that the concern was carried on for the joint benefit. How- 
ever as stated above, in the absence of evidence to the contrary, 
the business will be presumed to belong to the entire coparce- 
nary; but here the facts furnish positive evidence which shows 
that the pledge dealings were not treated as a joirit family, 
business. The brothers divided at the partition not the business 
itself but the sums left outstanding in it. It is difficult to say 
that there’ was one btisiness or two businesses, bit that is 
imimaterial; the point to note is, that there was a distinct 





i. (ig2d) 48 MAL.J. 83: L.R. 52 LÀ. 83 at 86: LL.R. 48 Mad. 254 (P.C.). 
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recognition at the partition by the brothers that the business in 
question was nota coparcenary concern and ‘that it was on that 
footing they excluded it from the division. If this is borne in 
mind, the evidence adduced in the case presents no difficulty. 
There are two sums at page 222 of the printed book Rs. 5,100 
odd standing against the name of Arunachala and Rs. 2,300 odd 
against the name of Manicka. These are significant entries 
and coupled with the admission of Manicka at page 495, they 
lead to the inference that the pledge business at Kumbakonam 
belongs to Arunachala and that at Aduthurai to Manicka. This 
matter has been fully gone into by the Subordinate Judge and 
no reason has been shown why we should dissent from his con- 
clusion. So far as the oral evidence of the first defendant is 
concerned no Court will be disposed to treat it as worthy of 
belief, as his conduct has been utterly dishonest as shown by 
the learned Judge in paragraphs 35 and 40 of his judgment. 


x, * * * 


In the result the appeal is dismissed with costs. 
S. V. V. —_——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l Present :—MR. Jystice Horw. 
Panchayat Board, Sivaganga 
by its President .. Petitioner* in Crl. R. C. No. 869 
-of 1935 and Respondent in 
Crl. R. C. No. 129 of 1936 
(Complainant) 
v. 
T. Pillathian Servai .. Respondent in Cri. R.C. No. 
869. of 1935 and Petitioner 
in Cri. R. C. No, 129 of 1936. 
Madras Local Boards ‘Act (XIV of 1920), S. 222 and Sch. IV, Rr. 25, 32 
and 53—Preparing list of tax-payers—Individual notices if necessary—Non- 
payment of tax—Prosecution launched by Panchayat Board—Time- limit— 


Distraint becoming impracticable—Removal of movables by assessee—Expiry 
of period. of limitation for prosecution, 

R. 25 of $ Sch. IV of the Madras Local Boards Act seems to contemplate 
the Rfeparation of a list every year, showing t the persons who have to pay 
taxes añ the amount due by each of them. Iti is not however necessary for 
the President to prepare an entirely fresh list every half year. He can adopt 
the old” one ‘with such amendments as may be necessary, subject only to the 








*Crl. Ei E Nos. s. 869 of 1935 and 129 of 1936. 16th November, 1936. 
Cri. R Vos. 799, of 1935 and 120 of 1936. f 


Maier 


Kamglam. 


Panchayat 
Board, 
Sivaganga 


Pillathian 
ervai. 


Panchayat. 


Board, 


Sivaganga 


Pillathian 
Servai. 


eos 


i 


102 THE MADRAS LAW JOURNAL REPORTS. [1937 


‘condition that he must prepare a completely frésh list onté id évery five 
years. In the preparation of the annual list the rule only requires that public 
motice of the amendments made in the list is necessary. Individual notice is 
necessary only when the President of the Panchayat Board makes an altera- 
tion in the assessment at some time other than the occasion on which he 
‘prepares the half-yearly list. 

Under S. 222 of the Madras Local Boards Act the prosecution “must be 
Jainched within three years from the date on which the prosecution might 
first have been commenced; and reading that section with Rr. 32and 33 of 
Sch. IV of the Act the prosecution must be launched within three years. of the 
‘date on which distraint becomes impracticable. Where the impracticability 
of distraint is alleged to have arisen because the accused removéd His. mov- 
jables. from his house, it is from the date of his doing so that-the distraint 
may be said to have become impracticable. In the absence of proof that the 
accused ‘removed the movables at a later date the Court may presume that 
distraint became impracticable on the very day on which’ the Panchayat 
Board is authorised by R. 33 to distrain property, that is, fifteen, days after 
the serving of the notice. 


, Petition under Ss. 435 and 439 of the Code a Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Bench of Magistrates, Sivaganga, in 
B. C. No. 106 of 1934. : 


V. Ramaswami Aiyar for Petitioner in Cr. R a No. 
“869 of 1935. 


N. G. Krishna Atyangar for Respondent i in ‘Cri. R. T No. 


129 of 1936. 


The Public Prosecutor on behalf of the Crown in a ca. R. 


aC, ‘No. 129 of 123p and the Petitioner in Cri. R. C. No. 129 of 
“1936. 


Respondent in Cri. R. C. No. 869 of 1935 i ae 
The Court made the following 


WF ‘OrpER.—The petitioner in Criminal Revision Case No. 129 
‘of -1936 was prosecuted under Sch. IV, R. 33 of the Madras 


‘Local Boards Act for non-payment of taxes. The Sivaganga 
‘Bench Court found that he was liable to pay such assessment 
‘as had been demanded of him before the Panchayat Board had 


increased it, and ordered him to pay at that rate for three years 


‘and:to pay a fine of five rupees. One amount’claimed by the 
“Panchayat Board was disallowed on the ground | ihat ‘it was 
“barred, by limitation and ‘another on the ground that as- no 
proper: notice had gone to the petitioner,’ the rent could'not be 


enhanced.. .-In appeal, the order of the Bench Court was 
-confirmed. . Two revision petitions have been. filed, ont by the 
Sivaganga Panchayat Board régarding the amount disallowed 


mod : i E c] 
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ahd the other by the accused, in which he raises a number of 
technical pleas. tees 

The pleas raised . in Crininal Revision” Case No. 129 ei 
1936 seem to be the same as those raisedi,in the memo. of 
appeal by the accused, and. the Joint Magistrate seems to have 
‘satisfactorily answered them. A principal ground of objection 
to the findings, of the,Courts below will also;.fail because of 
any: findings in Criminal Revision Case No. 869 of 1935, filed 
‘by the Board. -Criminal Revision Case No,'129 of 1936-is 
therefore dismissed. 


Orie of the points raised on behalf’ of: the Sivaganga 
Panchayat ‘Board i is that'the order of the Panchayat Court in 
‘holding that proper notice had not’ gone to the accused is 
wrong. Sch. IV, R; 25 seems to contemplaté the preparation of 
a list every half-year; showing the persons’ ‘who have to pay, 
taxes and the amount due by éach of them. ' Tt‘is not however 
necessary for the President to prepare an ‘entirely fresh list 
‘every half-year. He ‘can adopt the old'one’ with such amend- 
ments as may be necessary, subject ‘only - to the condition that 
he must prepare’ a completely fresh list once’ in every five 
years. It appears that the list complained’ of was prepared in 
the! ordinary’ course of businéss by the ‘Board at the end of a 
half-year for the purpose of levying taxes during the coming 
half-year. R. 25 would therefore apply, and that rule requires 
‘that only public notice-of.the amendments made in the list is 
iecéssaty. Such'public notices are givèh, ‘as laid down in R. 23, 
by beat of drum in the village. Presumably this ‘was done’ in 
‘the. grdinary. course of. business and no allegation has been 
‘made. by the atcuséd: that this rule was not complied with. The 
‘complaint of the accused, which has been upheld by the two 
‘Courts below, is that the accused was not given an individual 
motice. I agree with the learned counsel for the petitioning 
Board that such individual notice is necessary only when the 
President of the Panchayat Board makes an alteration in the 
assessment at some time other than the occasion on which he 
-prepares the half-yearly list. The Panchayat Court has erred 
-on this point. Allowing the higher assessment, the Panchayat 
Board will be entitled to a further sum of Rs. 40-10-0. 


It is also argued that even in respect of the rent for the 
-year 1930-31 the claim is not barred. As I understand S, 222 
-of the Local Boards Act, the prosecution must be launched 
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within three years from the date on which the prosecution 
might first have been commenced. ‘Turning to R. 32 (2) we 
find that a notice of demand is to be sent to the assessee. lf 
he does not pay within 15 ‘days, his property can be distrained ;. 
and if the distraint of the defaulter’s property is impracticable,. 
the President may prosecute him before a Magistrate—See 
R. 33 (2). The prosecution must therefore be launched with- 
in three years of the date on which distraint becomes impractic-- 
able. In the present case, the impracticability of distraint 
arose because the accused removed his movables from his- 
house; and it is from the date of his doing so, that the distraint 
became impracticable. The Board could not take action within. 
15 days of the sending of the notice and it is probable that the 
accused removed his property upon receiving notice. T£, in: 
fact, the accused: removed it at some later date than the first 
day upon which the distraint 3 was permissible under R. 33, it 
was the duty of ‘the Panchayat Board, especially in a criminal: 
prosecution, to proye exactly at what later date the property, 
was removed. They not having done that, we must presume: 
that distraint became impracticable on the very day on which 
the Board i is authorised by R. 33 to distrain property, that is, 15- 
days after the serving į of the: notice. Admittedly, the prosecu-- 
tion was ‘not within three years | of that date, as far as 1930-31 
is concerned. I therefore find that the Bench Court was right 
in this respect. 

In the result, the petition is allowed with respect to the 
enhanced rent Rs. 40-10-0 and the order of the Bench Court 
amended accordingly. 

l , Cr. R. C. 129 of 1936 dismissed... 

B. V. V. Cr. R. C. 869 of 1935 allowed. 
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[FULL BENCH. 1 
IN FHE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Mr. Justice VARADACHARIAR, MR. JUSTICE 
BURN AND MR. Justice PANDRANG Row. 
The Board of Commissioners for the 
Hindu Religious Endowments, ` 
Madras .. Petitioner* (1st Res- 
i pondent) 
v. 
P. V. R. Ratnasami Pillai and others. Respondents (Petition- 
ers 1 to 6 and 9 to 12 
and 2nd Respon- 
dent). 
Hindu Religious Endowments Amendment Act IV of 1930)—Decision in 
1927 ‘that temple i is “an ex ‘cepted temple”—Definition changed in 1930—Board 


holding ‘later it is not an excepted teinple—If valid—Retrospective operation 
of §tafute—Finality under S. 84—Effect of. 

A decision by the Endowments Board in 1927 that the temple in question 
wase an’ ‘excepted temple’ within the meaning of the definition of that expres- 
sion “as it stood in the Hindu Religious Endowments ‘Act of 1927 does not 
preclude’ the Board from subsequently ‘holding after the Amending Act of 
1930 came into force that under the new definition ‘of that expression in the 
1930 Act, it is not an ‘excepted temple’. There is no scope here for the 
application of the rule against retrospective operation, because there i is really 
no question‘of any interference with a vested’ right or impairing obligations 
which have come into existence under a previous state of the law, but only 
a grouping of temples i in one manner at a particular stage of legislation and 
in a different mantier at a later stage of legislation. Also the finality attach- 
ing'toa ‘decision of the Board by S. 84 can only have relation to the definition 
then q gbtaining'and not to a later legislative variation of the definition. 

Rajagopala Chettiar v. Hindu Religious Endowments Board, (1933) 40 L. 


FANY Tis Ne 


W. 288, overruled. 

‘Petition “under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of West Tanjore 
at Tanjore dated 21st August, 1934 and made i in O. P. No. 221 
of 1933. 

P. V. Rajamannar for Petitioner. 

K. V. Srinivasa Aiyar for Respondents. 

The judgment of the Court was delivered by 

Veradachariar, J.—This is a revision petition asking this 

. Court to revise the order passed by the District Judge of West 
Tanjore on an application presented to him under S: 84 of the 
Madras I Hindu Religious Endowments Act. The point raised 
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in the case has been desided by Cornish, J., adversely to the 
Board, in another case Rajagopala Chettiar v. Hindu Religious 
Endowments Board}, as the correctness of that decision was 
challenged on behalf of the petitioner, this case has: been 
directed to be posted before this Bench for determination of 
the question. : - 


The Hindu Religious Endowments Act of 1927 defined’ an 
‘excepted temple’ in certain terms in cl. 5 of S. 9. By an 
Amending Act of 1930 a new definition has been substituted. 


‘Some time in 1927, the temple, to which this application relates, 


was held by the Board to be an ‘excepted temple’ within the 
meaning of the definition as it stood in the Act of 1927. After 
the Amending Act of 1930 had been passed, the Board has 
held that according to the new definition this temple is not. -an 
excepted temple. Against this latter decision of the. Board: the 
trustees of the temple filed the application out of which the 
present revision petition arises. The learned District Judge 
set aside the order of the Endowments Board on ‘the grounds 
(1) that the former decision of the Board has become final 
and (2) that the Amending Act IV of 1930 cannot take away 
the right acquired by the trustees under that decision ag there 
are no words expressly declaring the Act retrospective. | ae. 


The argument that the former decision has become ' final 
could not be and was not seriously pressed. In the naturé of 
things, the Board could have given a decision in 1927 only, 
with reference to the definition as it then stood and the finality 
attached by S. 84 to such a decision can also have relation only 
to that definition. Properly understood, the decision merely 
means that the institution was an excepted temple within the 
meaning of Act II of 1927. . It cannot be suggested that it is 
not open to the legislature to vary that definition.’ On, such 
variation, the question for determination will be whether ‘the 
institution is an excepted temple within the meaning of the 
new definition. A decision that an institution. satisfies a 
particular definition cannot certainly. mean a decision :that it 
must satisfy the. new definition. 


On behalf of the PEN more serious reliatice’ has 
therefore been placed upon the argument that by reason-of' the 
former decision-the trustees-had acquired a vested right which 





1. (1933) 40 L.W. 288. 
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could not be affected by the amendment of the law, in the 

absence of words in the Amending Act making the amendment 
retrospective in its operation. It is this contention that receives 
support from the decision of our learned brother Cornish, J., 
in Rajagopala Chettiar v. Hindu Religious Endowments Board1. 
The matter ‘has been argued at some length on behalf of the 

respondents and we have carefully considered the decision of 
the learned Judge. We have come to the conclusion that there 
is no scope here for the application of the rule against retros- 
pective operation, because there is really no question of any, 
interference with a vested right or impairing obligations which 
have come into existence under a previous state of the law. 
There is nothing like a recognised legal right or category 

of right known to general jurisprudence that is connoted by 
‘the expression ‘excepted temple’. It was merely a grouping or 
classification adopted by the Legislature in 1925 as a convenient 
method of: referring to a certain class of temples with a view 

to lay down certain rules in relation thereto in the body of the 

Act. No doubt, as long as the Act stood in that form, temples 
which fell in the category of excepted temples were intended 

to be dealt with in a particular way and temples comprised in 
the category of non-excepted temples were intended to be dealt 
with in another way. But it does not seem to us reasonable to 

suggest that there was a kind of guarantee that, once the 
Legislature has thought fit to say that a particular temple will 

be dealt with in a particular manner, it should never after- 
wards be dealt with in a different manner. There isno question 

in the present case calling for the determination of the rights 

and liabilities of parties in respect of any acts done already, 

i.e., during the time the old Act was in force. The question is 

merely what is to be the method of supervision over the parti- 
cular temple after the amendment has come into force and 

what are its liabilities in the future in the matter of contribu- 
tion and so on? The cases referred to in the judgment of 
Cornish, J., namely, Lemm v. Mitchell2, The Delhi Cloth and 

General Mills v. Income-tax Commissioner, Delhi8, as well as 

the decisions in Ramakrishna Chetty v. Subbaraya Aiyar4 and 

Thirumalaisami Naidu v. Subramanian Chettiar’ which were 
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cited in the course of the arguments before us, are not in our 


_ opinion applicable here. They clearly relate to rights which 


had accrued to parties under the previous state of the law and. 
we have no doubt that the general principle of construction in 
such cases is that a vested or accrued right is not prima “facie 
affected by a change of the law in the absence of express. 
words or necessary implication to the contrary. But, as we 
have endeavoured to show, there is really noquestion of vested: 
right in any sense known to the general law here but only a. 
grouping of temples in one manner at a particular stage of 
legislation and in a different manner at a later stage of 
legislation. 

We are accordingly unable to follow the decision in 
Rajagopala Chettiar v. Hindu Religious Endowments Boardi.. 
We are of opinion that the learned District Judge was in error 
in thinking that the order of the Board was erroneous on the 
grounds given by him in paragraph five of his judgment. The- 
order is accordingly set aside and the case remanded to the 
District Court to be dealt with on the merits. The costs of 
this revision petition will be costs in the cause. 


S. V. V. —— Order set aside and 
case remanded. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNT:—Mr. Justice VARADACHARIAR, Mr. Justice. 
Burn and MR. Justice PANDRANG Row. 
The Secretary to the Board of 
Revenue (Separate Revenue), 


Triplicane, Madras ix Petitioner* (Referring 
Officer) l 
v. 
Madura Mills Company, Limit- 
ed sa Respondent. 


Stamp Act (II of 1899), S, 2 (10)—"“Conveyance”—Contract regarding: 
allotment of shares by company—Statement in Form VII filed” ‘before 
Registrar under S.°104, Companies Act—Whether amounts to’ transfer of 
property or agreement—S tamp duty payable thereon, 

7 By an agreement ‘between M Co. and H Co. it was agreed that a certain 
number of fully paid up shares in M Co. should ‘be allotted to H Co. im 
consideration of an allotment by the fatter to the former of certain fully paidi 


1 (1933) 40 L.W. 288. 
* Referred Case No. 6 of 1935. 19th November, 1936, 
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wp shares in H Co., as well as of an agreement to do ginning for M Co., at a 
‘specified rate for a certain period. The original agreement was only oral 
but its substance had been embodied in resolutions recorded in books of both 
the companies. A statement embodying the above particulars and an agree- 
‘ment bearing a twelve annas stamp were filed by M Co., before the Registrar, 
and though the agreement was calculated to suggest that the allotment was 
intended to be made in the future the case proceeded on the footing that the 
allotment had been made when the statement was filed before the Registrar. 
The question was raised as to the stamp duty payable on the contract includ- 
ed in Form VII filed with the Registrar under S. 104 of the Companies Act. 
Held, that the contract of which the particulars were recorded in Form 
VII did not amount to a conveyance and that it was liable to stamp duty only 
as an agreement. The allotment of shares would not by its very nature 
amount to a transfer of property within the meaning of S.2 (10) of the 
Stamp Act because the company cannot be regarded in any sense as the owner 


.of its own shares, so that when it issues or allots shares, it cannot be said to 
‘be transferring property. 


_ Bhola Ram & Sons, Lid.v. The Crown, (1934) LL.R. 15 Lah. 501 
4(S.B.) and In re Swadeshi Cotton Mills Co., Ltd., (1932) 30 A.L.J. 394 (F.B.), 
considered. 


Case stated under S. 57 of Act II of 1899 (Stamp Act) 
by the Secretary to the Board of Revenue (separate revenue) 
Madras; dated 18th June, 1935. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
and K. S. Champakesa Aiyangar for Government. 


S. Duraiswami Atyar instructed by Messrs. King and 
Partridge for Respondents. 


The judgment of the Court was delivered by 


Varadachariar, J.—The question arising for decision in 
this reference relates to the stamp duty payable on a certain 
form filed with the Registrar under S. 104 of the Indian 
‘Companies Act. 
~. By an agreement between the Madura Mills, Limited, 
Madura, and Harveys, Limited, Tuticorin, it was agreed that 
20,000 fully paid-up shares in the Madura Mills should be 
allotted to the Harveys in consideration of an allotment by 
the latter to the former of 1,000 fully paid-up shares of 
Harveys as well as of an agreement to do ginning for the 
Madura company at a specified rate for a period of ten years. 
. It is stated that the original arrangement was only oral, but 
its substance has been embodied in resolutions recorded in the 
books of both the companies. Under S. 104 of the Indian 
Companies Act it is required that where a contract relating to 
the issue of shares fully paid üp otherwise than in cash has 
not been reduced to writing, the company shall, within one 
month after the allotment, file with the Registrar the prescribed 
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particulars of the contract stamped with the same stamp duty, 
as would have been payable if the contract had been reduced to 
writing. A statement embodying the above particulars was 
accordingly filed by the Madura Mills before the Registrar on 
29th August, 1933. There was also produced an agreement. 
dated 26th March, 1933, bearing a twelve annas stamp. 


The language of the agreement dated 26th August, 1933, 
is calculated to suggest that the allotment had not yet been 
made but was intended to be made in futuro. Similar language 
appears in some of the other papers also before us. This is. 
scarcely reconcilable with the scheme of S. 104 of the Indian 
Companies Act, nor with the records in the case of what 
actually happened. The Collector’s letter to the Board of 
Revenue shows that Harvey’s shares were allotted on or before 
Ist August, 1733, and the Madura Mills shares were allotted on 
2nd. August, 1933. Mr. Duraiswami Aiyar therefore agreed 
that we might deal with the case on the footing that an allot- 
ment had in fact been made when the statements were filed 
before the Registrar. He.nevertheless maintained | that this 
makes no difference so far as the present question is, concerned, 
because he contended that the allotment of shares will not 
amount to a ‘conveyance’ within the meaning of the definition 
in S. 2, cl. (10) of the Stamp Act. There are other provisions 
made in the Stamp Act with'reference to letters-‘of allotment 
as well as share certificates. The question in the present: case 
arises not with reference to the letter of allotment itself but as 
to the consideration for such allotment, when the allotment has 
been made as of shares fully paid up otherwise than in cash, 
S. 104.contemplates that the consideration for ‘such allotment 
may be either a contract of sale or a contract for services or 
the consideration may be in other forms. The stamp’ duty 
payable will. therefore vary according as the consideration 
consists of a sale of property or of an agreement of any other 
kind. | 


The. Collector who referred the matter to the Board for 
opinion was. apparently inclined to think that the reciprocal 
allotment must ‘be regarded as amounting to a sale and there- 
fore the transaction was liable to stamp duty as a conveyance. 
Before the Collector as .well as before the Board,- reliance 
seems to havé been placed on the decision of the Lahore High 
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Court i in Bois Ram & Sons, Lid. v. The Crown, in support 
of ‘the atgument that where a-transaction does not amount to 
a conveyance but is merely an agreement to convey, the docu- 
imerit does not require to be stamped as a conveyance. The 
facts iù that case are not quite analogous to those of the 
present but there can be very little doubt as to the correctness 
of the general principle therein recognised. See also In re 
Swadeshi Cotton Mills Co., Lid. The Board’s reference 
incidentally mentions another argument advanced before it on 
behalf of the party, namely, that there was no question of 
conveyance here, because the transaction did not relate to 
immovable ‘property. There is no substance in that argument, 
as the Board themselves observe, because the definition of 
coriveyance in the Stamp Act will apply as much to the transfer 
of movable as to the transfer of immovable property. 

n Before us, Mr. Doraiswami Aiyar puts his argument on 
two grounds. He contended that though the allotment was 
complete, it. did not by its very nature amount to a ‘transfer of 
property’ ‘within the meaning of the definition of conveyance 
owner of its own shares, so that when it issues or allots shares 
it ‘cannot be said to be transferring property. It is one thing 
to say ‘that Shares are property in the hands of a shareholder 
(e. g.» 5. 28 of the Companies Act), but it is a wholly ditferent 


position when the shares are being for the first time issued by 


the company itself. Alternatively, he contended that even if 
there should be any possibility of regarding this transaction as 
in ‘the’ nature of a ‘sale’ of shares, it would not amount to a 
‘Conveyance’ unless property has passed thereunder, that 
according to the definition of ‘goods’ in the Sale of Goods Act, 
shates ate iboods’, that under S. 4 of the Sale of Goods Act a 
‘contract of sale’ is nothing more than an ‘agreement ‘to sell” 
until the property in the goods to be sold passes, and that under 
S. 18, where there is a contract of sale of ‘unascertained’ goods 
no property is transferred to the buyer unless and until the 
goods are‘ascertained. In the present case, at the time of the 
oral arrangement the particulars of which were filed before 
the Registrar, there had been no appropriation of any specified 
shares in either company to the other company in pursuance of 
the allotment and he _accordingly maintained that the trans- 





1, (934) LER. 15 Lah. 501 (S.B). © 2°" (4932) 30 A.L.J, 394 (F.B.). 
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action could ariiount to anything more than a mere ‘agreeriient 

to sell’ within the meaning of S. 4 of the Sale of Goods Act 
Reliance was placed in this connection on the observations of 
the Judicial Committee in Maneckji Pestonji v. Wadilal 
Sarabhai & Co.1 In the view that we take on the first 
question, it does not seem to us necessary to express any 
opinion on the second. 

On the first question, the learned Government Pleader did 
not dispute the proposition that a company cannot be regarded 
as holding its own shares. But he nevertheless suggested that 
there is nothing in regarding the company as owning the 
shares which it issues and'in that sense it may be possible to 
bring the case within the definition of ‘conveyance’ in the 
Stamp Act. We find it difficult to follow this distinction. As 
we have already observed, it:is no doubt true that in the hands 
of a shareholder, a share is property and when a shareholder 
exchanges his shares with another it may be possible to régard 
the transaction as amounting to a transfer whether by way of 
exchange or conveyance—Cf. Coats v. Inland Revenue Com- 
missioners®, But when the company is for the first time 
issuing shares, it seems to us that there is no question of 
property already possessed by the company being thereby 
transferred to the allottee. Whatever may be the exact nature 
of the right which the allottee acquires between the date of 
allotment and the date of the entry of his name in the 
register, it is difficult to regard the issue of the shares to him 
by allotment as amounting to a ‘transfer of property’ by the 
company to him. On this ground, we must hold that the 
contract of which the particulars were recorded in Forth Vil 
did not amount to a ‘conveyance’, and that Form VII was 
properly treated by the parties as an ‘agreement’. 


z pie ; 
B. V. V. Pennel Reference answered. 





1. (1926) 51 MLJ. 1: L.R. 53 I.A. 92: I.L.R. 50 Bom. 360 (P.C). 
2. (1897) 2 Q.B. 423, 
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; PRIVY COUNCIL., 
[On appeal from the High Court. of Judicature at Madras. ] 


PRESENT :—Lorp BLANESBURGH, Lord THANKERTON AND 
Sir SHADI LAL. 


Talluri Venkata Seshayya and others .. Appellants* 
na v. 
Thadikonda Kotiswara Rao and others .. Respondents. 


Civil Procedure Code (V of 1908), S. 11—Representative suit regarding 
temples—Negligence in conduct of litigation—Omission to produce documents 
and place available evidence before Court—Subsequent suit regarding same 
subject-matter—Proof of fraud and collusion—Bar of res judicata. 

The provisions of S. 11 of the Civil Procedure Code are mandatory and 

. the ordinary litigant who claims under one of the parties to the former suit 
can only avoid its provisions by taking advantage of S. 44 of the Evidence 


Act which defines with precision the grounds of such avoidance as fraud. 


and collusion. It is not for the Court to treat negligence or gross negligence 
as fraud or collusion, unless fraud or collusion is the proper inference from 
the facts. 

The plaintiffs as representing the general public sued fora declaration 
that certain temples were public and for setting aside certain alienations. 
They charged the members of the founder’s family now represented by 
respondent 1 with breach of trust and the other respondents represented the 
interests of certain alienees and they contended that the temple was private. 
The question whether the temple was private or public had been raised before 
the Courts in a prior suit and it was then decided by the trial Court that the 
temple was private and the decision was affirmed in appeal. The present 
plaintiffs contended that the prior suit was not a bona fide litigation and that 
there was gross negligence in the plaintiff’s conduct of that suit inasmuch as 
they had failed to produce certain documents in Court and they had also 
omitted to place the plaintiff’s evidence before the High Court on appeal. 
The question was raised whether the present suit was barred by the principle 
of res judicata, ` 


Held, that there being no evidence that there was either want of bona 
fides or collusion on the part of the plaintiffs in the prior suit the decision 
therein was binding on the present plaintiffs, and that their suit was barred 
by res judicata. 


The principle of S.44 of the Evidence Act cannot be extended to cases of 
gross negligence. 

Karri Bapanna v, Yerramma, (1923) 45 M.L.J. 324, disapproved. 

Decision of the Madras High Court (Phillips and Ramesam, JJ.) 
affirmed. 

Appeal from a judgment and decree dated the 30th 
November, 1927, of the High Court of Judicature at Madras 
setting aside a judgment and decree dated the 5th February, 
1925, of the Court of the Subordinate Judge, Masulipatam. 


we 


„= * B,C, Appeal No. 6 of 1931. 20th November, 1936, 
15 
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The main question for determination in this appeal is whether 
the suit is barred by the rule of res judicata. The facts material 
to this appeal are stated fully in the judgment of their Lordships. 

4. M. Dunne, K.C. and M. Chinnai Durai for Appellants — 
The plaintiff's suit ought to have been decreed on the concurrent 
finding by the Subordinate Judge and by the High Court that the 
suit temples are public temples. The suit as framed under O. 1, 
r. 8 of the Civil Procedure Code, is maintainable in the circum- 
stances of the case. S. 92 of the Civil Procedure Code has 
no application whatever. In the previous suit of 1891 there was 
gross negligence on the part of the plaintiffs inasmuchas the plain- 
tiffs did not produce the relevant and material documents which 
would go to prove that the trust created was of a public nature, 
and not a private trust,and inasmuch as in the appeal in the 
previous suit the plaintiff’s evidence oral and documentary was 
not put before the Appeal Court, and the Appeal Court decided 
the appeal on the evidence of the defendant alone. 

P. V. Subba Row for Respondents,—The temples are private 
temples and the suit properties were the private properties of the 
family and the plaintiffs can have no interest therein. The 
temples were private at all material times and, in any case, the 
alienations were for purposes binding on the temple and the 
conclusions of the Subordinate Judge are erroneous, The 
decision in the suit of 1891 bars the present suit. The view of 
Ramesam, J., in the present suit that the temples are public 
temples is erroneous. The decree of the High Court dismissing 
the plaintiff's suit is right. l 

20th November, 1936. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—This is a consolidated appeal from 
a judgment and decree of the High Court of Judicature at 
Madras, dated the 30th November, 1927, whereby a judgment 
and decree of the Subordinate Judge of Masulipatam, dated 
the 5th February, 1925, was set aside and the appellants’ suit 
was dismissed. 


The present suit was instituted on the 21st August, 1923, 
by the present appellants, along with a fifth plaintiff who died 
during the trial,as representing the interested public, under 
O. 1, r. 8 of the Code of Civil Procedure, with the requisite 
permission of the Subordinate Judge of Masulipatam. The 
plaintiffs seek a declaration that five temples of the village of 
Vellatur, Guntur District, are public temples and that certain 
inam lands, situated in Kowthavaram village, form the endow- 
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ment of these temples, and they seek to have set aside: (a) a 
permanent lease in respect of these lands executed on the 6th 
December, 1888, by the then managers of the temples, (b) a 
mortgage deed on the security of these lands, dated the 3rd 
Nóvember, 1900, and (c) the Court Sale effected in execution 
of the decree obtained on the basis of the said mortgage in 
O. S. No. 29 of 1911, on the file of the District Court of 
Kistna; they further seek restoration of possession of these 
lands to the first defendant, who is the present hereditary 
Dharmakartha of the temples. The other defendants are the 
persons who are in possession of the temple lands, claiming 
under the permanent lessee, and the members of an undivided 
family, who purchased the right to the annual rent reserved 
under the permanent lease. 


Three main questions were argued before their Lord- 
ships, namely, (1) whether the suit is barred by limita- 
tion, (2) whether the suit is maintainable under O. 1, 
r. 8 of the Code of Civil Procedure, and (3) whether the 
suit is barred by res judicata. The appellants’ failure on any 
one of these questions will involve the dismissal of the appeal. 
In the view that is taken by their Lordships, the suit is barred 
by res judicata, and it becomes unnecessary to deal with, or 
express any opinion upon, either of the other two questions, or 
the particular facts out of which they arise. 

The five temples in suit were built early in last century by 
one Thadikonda Seshayya, a native of Vellatur and the grand- 
father of the first respondent’s adoptive father, who had 
amassed wealth in Hyderabad and had returned to his native 
place. The temples were built for the deities of Siddhi Ganapati 
Swami, Rajeswara Swami, Bhimeswara Swami, Adi Sesha- 
chala Swami and Kameswara Maharani, and Thadikonda 
Seshayya conducted the festivals and the other affairs of the 
deities during his lifetime; he left a will, dated the 26th August, 
1826, -shortly before his death, directing his widow, Adilaksh- 
mamma, to make a permanent endowment for the temples to 
the extent of Rs. 70,200 out of his self-acquired properties. 
The widow purchased two sets of properties in the villages of 
Kowtharam and Peddapulivarru for the temples, conducted the 
affairs of the temples out of the lands so purchased, and after- 
wards made a formal gift of the lands to the idols. Another 
. set of properties in the village of Vellatur was endowed to the 
same temples by the Zamindar of Narasaraopet. 
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©: Seshayya’s two sons, Siddhi Ganapati Doss and Naga- 
bhushana Gajanana Doss, conducted the festivals and other 
affairs until the death of Ganapatiin 1857. The latter’s widow 
claimed the Dharmakartaship, but the Collector decided in 
favour of Gajanana. In 1859 the Inam Commissioner granted 


an Inam title deed in respect of the Devadayam Inam situated 


in the village of Kowtharam. In 1867 Gajanana: started 


borrowing money on. the security of the Devadayam lands, 


which culminated in a-usufructuary mortgage for Rs. 8,000, 


‘dated the 15th January, 1887, under which’ the lands of 


Kowtharam were handed over to the mortgagee. In order to 
discharge this mortgage, Gajanana and his’ adopted son 


‘Seshayya, granted the- permanent lease of. Kowtharam lands, 
. dated the 6th December, 1888, which is in suit, and the mort- 


pagée, Gopalkrishnamma, on the same. Oey: executed the 
counterpart of the lease. 

-On the 18th January, 1891, two persons, EE in the 
temples and in the performance of the sérvice and worship 


thereof, who had obtained the leave of the Court under S. 18 
-of the -Religious Endowments Act (XX of 1863), filed a suit, 
"O. S. No. 4 of 1891 on the file of the District Court of Kistna, 
‘against Gajanana, his adopted son Seshayya and Gopalakrishna, 


the permianent lessee, claiming that the five suit temples at 
Vellatur were public temples and praying for the removal of 
the first two defendants from the office of Dharmakarta. The 


-main defence was that the temples and lands were private 


property to which the Act XX of 1863 didnot apply. Gajanana 


-died before the suit was heard. Ina judgment dated the 5th 


February, 1892, the District Judge of Kistna dismissed the 
suit, holding that the temples were private and that the lands 
were a private foundation, and that Act XX of 1863 did not 


‘apply. An appeal by the plaintiffs to the High Court of Madras 
-was dismissed by a judgment dated the 3rd August, 1893. 


The respondents’ plea of res judicata rests upon these 
judgments, but, before dealing with them, it will be convenient 
‘to refer to the subsequent history of the temples and the 


-Kowtharam lands in suit. 


` On the 3rd November, 1900, Seshayya mortgaged for 


Rs. 4,000 his rights in the Kowtharam lands, subject to the 
‘permanent lease, and the Vellatur lands to Vadlamannati 
“Srinivasa Dikshit. Seshayya died ‘about 1905 leaving a will 


= 
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by which he appointed executors and gave them directions for 
- the management of the temples and the properties. He was 
survived by his widow, Subbama, who brought a suit on the 
22nd October, 1908 (O. S. No. 65 of 1908 in the District 
Court of Guntur) against the executors of her husband’s will, 
Srinivasa, the mortgagee, and others, claiming the Vellatur 
lands on the ground that she had succeeded Seshayya as 
Dharmakarta and that the mortgage of 1900 and other aliena- 
tions by Seshayya were not valid. This suit, which did not 
relate to the Kowtharam lands, was subsequently renumbered 
as O. S. No. 84 of 1910, and, on the 14th February, 1913, the 
Subordinate Judge of Guntur decided in favour of Subbama, 
holding that the Vellatur lands were public endowments to the 
temples and the mortgage of 1900, so far as relating to the 
Vellatur lands, was not binding on Subbama as hereditary 
manager of the temples. 


Meantime, Srinivasa had brought a suit on his mortgage 
in the District Court of Kistna (O. S. No. 29 of 1911) 
‘against. Subbama and the executors of Seshayya, in which 
Subbama contended that the mortgage was not binding on the 
properties. The Court granted a mortgage decree on the 
31st July, 1912. 


Appeals were taken in ihe Guntur suit of 1910 and the 
Kistna suit of 1911 to the High Court of Madras, and judg- 
ment in both the appeals was delivered on the 23rd March, 
1913. The High Court held that the mortgage of 1900 was 
binding on Kowtharam lands but not on Vellatur lands, and 
that the Kowtharam lands were liable to be sold. The decree 
of the Kistna Court was modified by dismissing the mortgagee’s 
suit so far as Vellatur lands were concerned. On the 15th 
April, 1919, Srinivasa purchased the mortgaged properties at 
Kowtharam in execution of his mortgage decree. The 
appellants seek cancellation of this sale in the present suit. 


Shortly after the decision of the High Court of Madras, 
_Subbama adopted the first respondent, and the validity of the 
adoption, although raised in the suit, is no longer challenged 
by the appellants, in view of the concurrent findings of the 
Courts below. 


It is unnecessary to refer to certain other suits which were 
brought during the intervening period before the present suit 
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was brought in 1923. It is now necessary to return to the suit 
of 1891. = 

Mr. Dunne, on behalf of the appellants, conceded that, 
subject to the question of bona fides, the present appellants must 
be deemed to be claiming under the plaintiffs in the 1891 suit 
within the meaning of Explanation VI of S. 11 of the Civil 
Procedure Code, as they were both claiming as representing 
the public interest in the temples and the Kowtharam lands. 
He further conceded that the matter in issue in the two suits 
was substantially the same. But the appellants maintain that the 
1891 suit was not a bona fide litigation, that it was brought by 
the plaintiffs in collusion with the defendants, and that there 
was gross negligence in the plaintiffs’ conduct of the suit; and 
that, accordingly, it could not form res judicata against the 
present plaintiffs. 

The appellants’ contention is founded on the non-produc- 
tion of a deed of gift of 1838 and of some of the documents 
connected with the inam enquiry, and also on the fact that, on 
their appeal to the High Court, the plaintiffs did not place their 
own oral and documentary evidence before the High Court, 
but only the defendants’ evidence. 


The learned Subordinate Judge held that the plaintiffs in 


' the suit of 1891 had been guilty of gross negligence in the 


conduct of the proceedings before the Courts and that there- 
fore the decision in such a suit could not bind the present 
plaintiffs or the worshippers at large. This decision was 
reversed by the High Court, who held that the plaintiffs in the 
1891 suit were not guilty of fraud or collusion, or even of 
gross negligence. In both Courts the principles relating to 
negligent conduct of a former litigation by a guardian in the 
name of a minor were accepted as applicable to the case of 
parties litigating on behalf of a public interest, as in the 
present case. The cases illustrative of this principle, which are 
referred to in the judgments, are Lalla Sheo Churn Lal v. 
Ramnandan Dobey!, Punnayyah v. Viranna2, Karri Bapannav. 
Yerrammas’ and Ananda Rao v. Appa Raos. Their Lordships 
are not concerned to discuss the validity of these decisions, or 
the elusive distinction between negligence and gross negligence, 
as they are satisfied that the principle involved in these cases is 





1. (1894) I.L.R. 22 Cal. 8. 2. (1921) 42 M.L.J. 429: I.L.R. 45 Mad. 425. 
3. (1923) 45 M.L.J. 324, 4, (1924) 47 My 700, ý 
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not applicable to such cases as the present one. The protection 
of minors against the negligent actings of their guardians is a 
special one, and in these cases the plaintiff in the second suit 
was also the plaintiff in the former suit, although in the earlier 
suit he or she had sued through a guardian. Their Lordships 
would only add that they are not prepared to agree with the 
view expressed in Karri Bapanna’s case (supra) that the prin- 
ciple of S. 44 of the Indian Evidence Act can be extended to 
cases of gross negligence. 


The provisions of S. 11 of the Civil Procedure Code are 
mandatory, and the ordinary litigant, who claims under one of 
the parties to the former suit can only avoid its provisions by 
taking advantage of S. 44 of the Evidence Act, which 
defines with precision the grounds of such avoidance as fraud 
or collusion. It is not for the Court to treat negligence, or 
gross negligence, as fraud or collusion, unless fraud or collu- 
sion is the proper inference from the facts. 

Under S. 11, explanation VI, of the Civil Procedure 
Code, the plaintiffs in the present suit are deemed to be claim- 
ing under the plaintiffs in the 1891 suit, and again the statute 
defines a condition as necessary to the applicability of the 
section, namely, that the plaintiffs of 1891 litigated bona fide. 

In the opinion of their Lordships, no case of fraud apart 
‘from collusion being suggested, the appellants are bound to 
establish either that the 1891 decrees were obtained by collu- 
sion between the parties, or that the litigation by the 1891 
plaintiffs was not bona fide. 


At the hearing before their Lordships, the appellants based 
their case entirely on inferences to be drawn (a) from failure 
to produce to the Courts in the 1891 suit certain documents, 
and (b) from the omission to lay the plaintiffs’ evidence before 
the High Court. The appellants’ oral evidence in the present 
suit tending to show collusion in the 1891 suit was not 
accepted by the Subordinate Judge, and was not referred to 
before their Lordships. The Subordinate Judge’s finding of 
gross negligence is very far from a finding of intentional 
suppression of the documents, which would amount to want of 
bona fides or collusion, or of such intentional suppression of the 
plaintiffs’ evidence before the High Court. In their Lordships’ 
opinion, there is no evidence in this suit which establishes 
either want of bona fides or collusion on the part of 
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the plaintiffs in the' 1891 suit, and, accordingly, the appel- 
lanis have failed to show that the decisions in the 1891 
suit are not binding on them as res judicata. It follows, on 
this ground alone, that the appeal must fail. 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs, and that the judgment 
and decree of the High Court dated the 30th November, 1927, 
should be affirmed. 


Solicitors for Appellants: Hy. S. L. Polak. & Co. 
Solicitors for Respondents: Harold Shephard. 
R. C. C. Appeal dismissed, 


B. V. V. — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT:—MR. Justice HoRWILL. 


Modeboyina Raghavalu .. Petitioner* (Complainant) 
. a U. ry 
Oduvu Narasa Reddiand others.. Respondents (Accused). 


Criminal Procedure Code (V of 1898), S. 204 (3)—Non-payment of batta 
to witnesses by complainant—Magistrate whether has power to dismiss the 
complaint, 


Sub-section (3) of S.204, Criminal Procedure Code, gives the Magistrate 
power to dismiss complaint when the complainant fails to pay any process 
fees or other fees. Itis therefore wide enough to include non-payment of 
witness batta. 


Amirthammal v. Ratnaswami Padayachi, 1933 M.W.N. 1266 and Kora- 
pulu v. Monappa and others, (1882) I.L.R. 5 Mad. 160, referred to and 
distinguished. 

Petition under Ss..435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary 2nd Class Magistrate of Gudur 
dated the 24th day of September 1935 and made in Calendar 
Case No. 328 of 1935. 


K. Subramaniam for Petitioner. 
Public Prosecutor on behalf of the Crown. 
Respondent not represented. 





| * Cr. R. C. No. 887 of 1935. ~. 6th November, 1936, . 
-> Cr, R. P. No817 of 1935. ` ARE 
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e \ The\Court made the’ following* "UOO 

'ORDER.— The petitioner brought a summons case and after 
the appearance of the accused he was given three days’ time to 
pay witness batta in order that his witnesses might be sum- 
moned... As, the, batta was not paid the Magistrate dismissed 
the’ complaint! purporting to act under S. ‘204 (3), Criminal 
Procédure' Code. ` oe 


Itis. contended: here. ee ‘gs 204. @. does not apply 
to: hon- ~payment: ‘of witness batta, and'In the matter of Korapulu 
v? M qnappa’ ‘and “Stherst has been’ cited . ‘to, that, effect. That 
was a case under the: ‘old Code. when. ‘there . was no section 
corresponding., to S.. 204. (3). ofthe. ‘present Code. The 
Magistrate purported ‘to' dismiss the complaint: under S. 205 of 
that Code,’ which tesemibles S: 247 öf thẹ present Code. S. 247 
provides. for ‘the. acquittal -of the ‘accused in cases of non- 
appentante ofthe complainant. It was held ‘in that case that 
§./205: did not apply. “There seèmb to: be no'reason to think 
that’ the power given to the’ Magistrate. undér S. 204 (3) ‘does 
not, apply to non-payment of witness, batta. „This sub-section 
gives the: ‘Magistrate power ‘to: dismiss the“ complaint when the 
complainant fails to pay. any process’ fees’ or'other fees. The 
section is ‘therefore, quite, wide enough, to. include non-payment 
of witness batta. My attention has been drawn-to the judg- 
ment of: Burn, J., reported: in Amirthammal.v. Ratnaswami 
Padayachi2, ` There, ina’ ‘warrant case,” after the charge had 
been. framed, ‘the, attendance. of, the, witnesses: for _the.com- 
pldinant: was.: mecessary. in‘ order ‘that they. might be further 
cross: examined: ' ‘Tt was held that’ in’ such d case the complainant 
should not, be’ ‘Conipelled, to pay process. “fees. ‘tt followed that 
if he was not bound to pay process fees the complaint ‘should 
not be dismissedifor non- ‘payment ue ‘those-fees. Clearly that 
case"has no ‘application: to the e‘présetit’ ‘case! which is a simple 
suminons' ‘case’ where’ Process ` ' fees’ were ‘Bayable at the very 
comimencérhetit óf the proceedings. “The learned discussion. of 
a DA in that case would Bave been Sane ssaty if the 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice VARADACHARIAR. 


Methar Rowther .. Appellant* (Defendant) 
v. 
Sahu Moideen Rowther .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 21, rr. 97, 98 and 103—Flaintiff 
purchaser of defendants brothers half share in suit properties in pursuance: 
of his execution against defendant’s deceased brother—Resistance to delivery: 
—Order of Court recognising plaintiff's petition and refusal to accept defen- 
dant’s plea of his purchase of that share from his brother's widow—Suit by 
plaintiff for recovery of possession of the half share—Whether defendant 
precluded from reagitating same pleas and how far. 


Where the plaintiff sued the defendant for recovery of possession of a 
half share of the suit properties on the ground that he had purchased them in 
Court auction in execution of a decree obtained on a promissory note against 
the deceased brother of the defendant and the plaint also set out the 
circumstances, namely, that when the plaintiff originally attempted to take- 
possession as execution purchaser, the defendant had resisted delivery alleg- 
ing that he had obtained a sale of the same half share from his brother's. 
widow and on being obstructed, the plaintiff had filed an application on which 
was passed an order of Court to the effect that the sale alleged by defendant 
was not supported by consideration and that he could:have no manner of right 
to the half share which by right would have to be delivered to plaintiff, but 
when delivery was ordered only symbolical possession was given as the 
deceased brother’s was an undivided half share'in the property; on the ques- 
tion whether owing to the previous decision the deféndant was barred from. 
reagitating the matter in defence. 

Held, that the previous order was one paved ander o. 2l, r. 98, Civil Pros 
cedure Code, and such an order could have been passed only after notice to 
the defendant and an investigation of the case as coritemplated by sub-cl. 2 of 
r. 97 of O. 21. Since the terms of r. 103 of O. 21, Civil Procedure Code,. 
clearly cover an order under r. 98 and so far as the conclusiveness enacted in 
the final part of r. 103 is concerned it can make no difference whether the 
question is sought to be reagitated by a person as plaintiff or as defendant, it 
should be held that the defendant here would be precluded from raising 
them again. 

Ayyakutti Mankondan v. Periasami Koundan, (1913) 1 L.W. 31 and 
‘Arumugha Padayachi v. Muthal Reddi, (1930) M.W.N.:1051, distinguished. 

It is however to be mentioned that the Court below went too far in hold- 
ing every issue sought to be raised in this case must be taken to be predated 
by O. 21, r. 103. 


Second Appeal etnai the decree of the Court of ihe 
Subordinate Judge of Tinnevelly in Appeal Suit No. 112 of 
1934 (A. S. No. 253 of 1934—District Court) preferred. 
against the decree of the Court of the District Munsiff of 
Ambasamudram i in Original Suit No. 46 of 1934,” 





* S. A. No. 488 of 1935. Ath November, 1936, 
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P. N. Appuswami Aiyar for Appellant. 
` - Respondent not represented. 
The Court delivered the following 


JupvcmEentT.—This is an appeal by the defendant in a suit 
instituted for partition and recovery of possession of a half 
share of the suit properties on the ground that the plaintiff had 
purchased in Court auction, the right, title and interest of the 
defendant’s brother, who according to the plaintiff was entitled 
to a half share in those properties. The Court auction was 
held in execution of a decree obtained on a promissory note 
said to have been executed by the first defendant’s brother, the 
deceased Pakkiri Mohideen Rowther and his wife. When the 
plaintiff attempted to take possession as execution purchaser, 
the defendant resisted delivery alleging that he had obtained a 
sale of his brother’s half share from his widow. On that 
obstruction, the plaintiff filed E. A. No. 367 of 1932 and it is 
alleged in paragraph 5 of the plaint that that petition was heard 
and an order was passed thereon by the Court on 13th October, 
1932, to the effect that the sale obtained by the defendant was 
not supported by any consideration, that the defendant had no 
manner of right to the half share of his deceased brother and 
that the same should be delivered to the plaintiff. The plaint 
adds that delivery of possession was accordingly given to the 
plaintiff on 22nd October, 1932; but as the deceased was 
entitled only to an undivided half share there could have been, 
in the nature of things, no physical dispossession of the defen- 
dant and in that sense the delivery was only of symbolical 
possession. 


When the plaintiff instituted this suit for partition on the 
strength of the'title thus acquired, the defendant attempted to 
reagitate the questions put forward at the time, when he obs- 
tructed delivery. The 4th issue was accordingly framed and 
it raised the question “ whether the defendant is barred from 
taising the said pleas?”. Both the Courts below have held that 
the defendant is barred. Hence this appeal by the defendant. 

I feel‘ little doubt that the order on E. A. No. 367 of 1932 
was one passed under O. 21, r. 98, Civil Procedure Code. Such 
‘an order could have been passed only after notice to the defen- 
dant and an investigation of the case as contemplated in sub- 
cl. 20f 1.97. The terms of r, 103 of O. 21, Civil Procedure 
Code, clearly cover an order under r. 98; and so far -as the 
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conclusiveness enacted in the-final part of r. 103 is concérned, 
it can make no difference whether the question is sought to be 
reagitated by a person as plaintiff or as defendant. The cases 
relied on by „Mr. Appuswamy Aiyar, namely, Ayyakutti 
Mankondan v. Periasami Koundan) and. Arumugha Padayachi 
v. Muthal Reddi’, do not afford any help in the present case; 

because, in the former case, the order was passed under the old 
Code where the language of the rule then in question was some- 
what different and as pointed out by Spencer, J., in that case_it 
was not clear that the order was at all unfavourable to the 
party who was sought to be bound by the one year’s rule. In 
Arumugha Padayachi v. Muthal Reddi2,.it does not appear that 
there- was, any: resistance to delivery and an order in the pre- 


sence-of the party resisting, overruling his objection. 


I am, however, inclined to think that the Courts below 


went too far in holding that every issue sought to be raised in 


this case must be taken to be precluded by O. 21, r. 103, Civil 


Procedure Code. If I found that, there was any substance in 
the issue about adverse possession or the issue which attacks 


the validity of the.decree in the promissory note suit, I should 
have directed an enquiry into those issues, because I cannot 
agree that even such questions could have, been raised in the 


obstruction proceedings. But the.issues-seem tome so unsub- 


stantial and untenable that it does not seem to be worth while 


putting the parties to the expense of a trial in respect thereof. 


A person in the position of'the first defendant is not entitled 


‘to question the decree in S.C.S. No.944 of 1930 on the ground 


that the promissory note then sued on was not genuine. Nor in 


„the face of the allegations in the written statement, am I able 
to understand. that there is any basis for the: issue relating to 


adverse possession. .I regret to be obliged to say that the issue 


chas been raised without any regard to the pleadings. In the 
„written statement the defendant admits.that Pakkiri Mohideen 


‘Rowther was entitled to a half share and that he allowed the 


defendant to enjoy the property in lieu of interest.on a sum of 
-Rs. 106-which is. said to. have _Tepresented. Pakkiri Mohideen 
Rowther’s share in the expenses incurred by. the defendant 


during their mother’s illness. -The.sale to ‘the defendant, even 


‘as. alleged in the written statement took place only i in, 1930. In 
oe circumstances -the plea of adverse... ; possession _is so 
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obviously untenable that I do not think the, Court‘ can take any, 
` further notice of it. The second appeal therefore fails and is 
dismissed. , : ; 
Leave to. appeali is refused. ' l 
K. C. l a _ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir Horace OwEN Compton BEASLEY, Kt., 
Chief Justice, Soa 
‘Mathuranayagam Pillai . ,. Petitioner* (Defendant) 
: Y. g i ; 
The Municipal Council, Madura, 
-through its | Commissioner 
‘S. Samuel Pillai. .. Respondent (Plaintiff).. 
Negligence—Tree being in old and dangerous condition—Municipal 
Council being aware of such condition—Erection of posts by Counctl—Tree 
subsequently falling and injuring post—Liability of owner. of tree for dama- 
ges—Conduct of Municipal Council in not taking steps for removal of tree— 
Whether amounts to contributory negligence. 


A Municipal Council in exercise of its statutory powers erected some 
posts upori ‘which’ to carry some electrical wires. It was then known to the 
Electrical Supervisor of the Council that there was near one of the posts 
a very old cocoanut tree belonging to the defendant standing on his land, but 
the Council took no steps permitted by law calling on the defendant to 
remove the tree as being a source of danger to the post erected by them. 
Subsequently the tree fell down on account of its old condition and caused 
damage to the post near by, and the Municipal Council after effecting the 
necessary repairs to the post sued the defendant for Fecovery of the amount 
expended by the Municipality on the repairs, 

Held, that the Municipal Council was:not entitled to recover the cost of 
repairs from the defendant as it was guilty of contributory negligence in not 
having taken the necessary steps for removal of the tree while being aware 
of its dangerous condition. 


Petition under S. 25 of ‘Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Madura Town in S. C. S. No. 2726 of 1933. 

K. V. Srinivasa Aiyar for ‘Petitioner. 

R. Sundaralingam for Respondent. , 

The Court delivered the following . 

Jupcment.—The respondents here are the Municipality of 
Madura and in the exercise of their statutory powers they 
erected some posts upon which to carry some electrical wires. 
At the time when these posts’ were erécted, ‘it. was, plain `to the 
first Witness for the Municipality the: Municipal: Electrical 


*C RP. No. 167508 1934. < ° ° sth October, 1936, 
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Supervisor, that there was a cocoanut tree belonging to the 
petitioner, the defendant in the suit, and standing on his 
property which was a very old one and ought to have been 
felled and removed. The tree, after the erection of the posts, 
fell and caused damage to a post. Repairs were effected to it 
by the Municipality and the petitioner was sued for the amount 
expended by them on those repairs. The learned District 
Munsiff gave the Municipality, a decree on the ground that the 
damage caused to the post was due to the negligence of the 
petitioner in not cutting down the old tree. According to the 
evidence and the finding the tree fell not on account of being 
blown over by any high winds, but on account of its old con- 
dition. It must be mentioned that under S. 219 of the Madras 
District Municipalities Act, the Municipality is empowered to 
call upon the owner of any tree to secure, lop, or cut it down 
should it be likely to endanger any person or structure and in 


' the event of the notice being disregarded themselves either to 


cut or lop or remove the tree. Therefore the Municipality 
could have called upon the petitioner to remove it as being a 
source of danger to the post erected by them. That they knew 
of the dangerous condition of the tree is apparent from the 
evidence of P.W. 1, the Municipal Electrical Supervisor., He 
says that the tree was about 15 feet from where the post was 
and that even when the post was fixed there, he had seen the 
tree there and noted it as a very old one and feared that it: 
might fall. He, however, did not send any report to the 
Chairman requesting him to send a notice to the petitioner. He 
says that he did not do so because it was not the practice to do 
so. He also adds that by, a look at the tree he could say 
whether it was an old tree or not. The position therefore is 
that fully aware of the nearness of the tree to the post and 
that it was an old one and might fall and of course in falling 
cause damage to Municipal property, the Municipality never- 
theless erected the post and having erected the post, they did 
not exercise the powers which are given to them under S. 219 
of the Act. It is all very well to argue that the powers are 
merely permissive. That is quite true. But what is to be 
said of the position of a body which is invested with those 
powers, and knows of the danger and its imminence and what 
is likely to result in and stands by and suffers the danger to 
remain? In my view, this is clearest possible evidence of contri- 
butory negligence on the part of the Municipality. It is quite 


. 
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true that the tree belonged to the petitioner and was on his 
dand. It is not quite clear whether the post was erected on 
‘municipal land or defendant’s land. It was stated by the 
Jearned Counsel for the petitioner that it was on his land. But 
this is contested by the respondents and I deal with the case 
‘on the assumption that the post was not standing on the peti- 
tioner’s land at all. As contended by the petitioner if a person 
_ keeps upon his land something which he knows to be dangerous 
such as a tree in a dangerous condition and it falls over and 
-damages somebody else’s-property, he must be held to be guilty 
‘of negligence. That as a general proposition is perfectly 
‘correct and nobody will contradict it.. But there comes into 
this, the position of the respondents. As before stated, they, 
‘knew perfectly well of the presence of this, according to them, 
very dangerous tree. They could, before erecting the post, 
‘have required the petitioner to fell the tree and remove it and 
if he bad refused to do so they could themselves have felled it 
and removed it: Or they could have put up the post first and, 
having put it up, called upon the petitioner to remove it and on 
his failure to do so could have ‘done so themselves. They did 
nothing. They stood by, knowing.of the existence and presence 
-of this dangerous tree and coitld themselves have avoided the 
danger and when that happened, which they themselves feared 
would happen, seek to make the petitioner responsible for it. 
‘There is no evidence at all, that the petitioner knew that the 
tree was dangerous; but assuming that he did, his attention 
was not called to it by the Municipality. Under these circum- 
‘stances the District Munsiff not having addressed himself to 
the question of contributory negligence as he ought to have done 
and in my view there being clear evidence of contributory 
megligence.which was really the cause of the damage, the Civil 
‘Revision Petition must succeed and be allowed with costs and 
the decree in the Court below reversed and the suit dismissed 

with costs. 
B. V. V. Petition allowed. 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS: 
PRESENT :—Mr. JUSTICE Horwit. ; 


CR, Subbarama Aiyar, Proprietor, 


The Ganesh’ Bank, ‘Chittoor ` ' a ee 
(Cochin) ` D < Petitioner” (P.W. 35) 


Kizhakke E Pazhani Velan’ s E a ; . 
Son, Damodarait heats Respondent (C omplain= 
ay te ` ant). i 


Criminal Procedure c jdr œ of 1898), S. 517—S cope—Return of ose 
—Order of Magistrate—Revision to High C ourt—Interfereice when justified. 


Under S. 517, ‘Criminal > Proceduré Code, the Magistrate is given a very 
wide discretion regarding the return of the -property'and unless it:is clear 
that he exercised it on some wrong principle and that he returned the property: 
to somebody obviously not entitled to it, the High Court will not interfere 
with the Magistrate’ s order i in revision. 


In re Pandharinath’ Pundlik, (1915) I.L.R. 40 Bom. 186 and Naini i Mal y ve 
Emperor, (1923) 74 I.C. 708, referred to. ʻ: 


Shwe Wa v. C. I: Mehta, (1927) LL.R. 5 Rang. 553, demoa : 
Petition under ‘Ss. 435 and:439 of the Code of Criminal 
Procedure, 1898, : praying the High Court to. revise the order 
of the Court of Sessions of South Malabar Division dated 2nd: 
July, 1936, made ‘in. ‘Criminal M. P. No. '3:of 1936 preferred 
against the order ‘of the Court of the Joint. meets pao 


in Calendar Case No. 57 of 1935. 


P.V. yY magoti. Aiyar and‘ C. R. V erikatachala dijar 


‘for Petitioner.: ` EESE 


K:VY. Ramiaseshan for T. S: AE for Repi 

The Public Prosecutor (E: H- | Bewes) on behalf of the 
Crown. i 

The Court, made the ‘following l l 

ORrDER—The accused: in C. C..No. 57 oF 1935 was found 
guilty of cheating with respect to a jewel. He falsely re- 
presented to the owner of the jewel that he wanted it for use 
at.a wedding, and upon that representation the complainant 
gave it to him. The accused, instead of using it ‘for that 
purpose, pledged it with the petitioner and raised a sum of 
money on it. The joint Magistrate, after convicting the 
accused, ordered the jewel to be returned to the complainant. 
P. W. 5, the present petitioner, appealed to the Sessions. 


i i ` iy 





* Cr. R. C. No, 525 of 1936. 17th November, 1936. 
Cr. R. P. No. 479 of 1936. 
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Judge of South Malabar, who upheld the order of ‘the point 
Magistrate with respect to the jewel. 


Two questions seém to arise in this petition :— (1) Whether 
the order of the Joint Magistrate was right, and (2) whether, 
even if it was wrong, this Court should interfere in revision. 
I have been taken through a number of rulings on the question 
whether a right to possession accrues to a pléedgee where the 
pledge is taken bona fide; but'all that it is necessary to say in 
these proceedings is that the matter is open to doubt, and that 
in this criminal case the question was of course never raised or 
decided whether P.. W. 5, the petitioner, took the jewel bona 
fide or mala fide, and neither of the lower Courts could possibly 
have given a‘finding on that point. The Joint Magistrate had 
therefore to decide whether the jewel should be returned to the 
admitted owner or to a person whose legal right was in doubt, 
even if he had acted bona fide. Under such circumstances, I 
am not prepared to say that the order of the Joint Magistrate 
was wrong. A number of cases has been quoted in which a 
High Court in revision has found that the order of the lower 
Court was wrong and has ordered possession to. be given back 
to Persons from whoni property was taken. One sich case is 
In re Pandharinath Pundliki, where the right to` possession 
was a very obvious one, in that the property passed was a 
currency note, with regard to which title passes with possession. 
In Naini Mal v. Emperor2, 59 bags of mustard seeds were 
stolen, a part of whicli was sold bona fide to some merchants. 
Long afterwards, when the case came up for trial, the 
Magistrate ordered the merchants to refund to-the complainant, 
not the mustard seeds actually stolen, but the equivalent of 
them; that is to say, the merchants were ordered to’ recompense 
the. complainant and not merely to return stolen property. 
The case: in Shwe Wav. C.I..Mehta3 ‘was more: like the 
present one, in that there was a breach of trust. The principle 
was laid down that where a question of right to possession 
exists between the complainant and a third person, the property. 
should be returned to the third person. ‘With all respect to thè 
learried _Judge who decided that case, I doubt whether we are 
entitled to.go as far as that. If ‘that were always. the rule, then 
one would expect thg wording of ihe Criminal’ Procedure Code 


(1918) LL.R. 40 Bom. 186. 2. ` (1923) 741. C. 708. 
= >03. (1927) LL.R. 5 Rang. 553. 
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in S. 517 regarding ‘the return of property to be much morė 

explicit than it is. Moreover, in that case the Judge assumed 

that there could be no doubt that the person from whom the 

property was recovered was entitled in law to retain possession. 

The Magistrate is given a wide discretion, and .unless it is 

clear that he exercised it on some wrong principle and that he 

returned the property to somebody obviously not entitled to 
have it, this Court in revision will be unwilling to interfere. 


The petition is accordingly dismissed. 
B. V. V. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. 
Justice HorwILL, 


Hiralal Jindani - Appellant* (Applicant) 
Uz 
The Official Assignee of Madras 
and another .. Respondents (Respon- 
dents). 


Insolvency—A pplicant seeking declaration from the Insolvency Court that 
a certain amount paid by him on behalf of the insolvent as fine in a criminal 
action which was reversed later in appeal belonged to him and that tt should 
be returned—Whether claim will lie—Estate of insolvent should be proceeded 
against—Proof necessary. 

Where a person applied in the insolvency proceedings of an insolvent 
relative of his that a certain amount which had been paid by him in Court on 
behalf of the insolvent as fine imposed in a criminal action belonged to him 
and that it- should be returned to him asa result of the reversal in appeal of 
the decision in the criminal case against the insolvent, 

Held, that the appellant’s right would be only against the insolvent’s 
estate; and whether he would be entitled to claim it back in whole or in part 
would depend on whether he made present of it to a relative in trouble or 
whether he merely lent it and if so, on what terms. These would be matters 
which could not be taken to be proved either by the receipt granted by the 
Magistrate who received the money in the criminal action or by the production 
of the Bank’s pass book showing the drawing of the amount from the 
appellant’s account. 

At the time when it was paid into the Criminal Court in Trait of the 
fine imposed on the accused, the money must in law be deemed to have 
become the property of the accused because title thereto must pass to the 
Crown. There is no provision in the Criminal Procedure Code, that on 
reversal of the sentence the Crown must return the amount to anybody other 
than the accused, even if the amount had been paid by such other person: The 
proper assumption in such cases is that at the time of the payment of the fine 
all parties agreed that the money might be treated as property of the accused. 


*0.S. A. No. 14 of 1936, í : 12th October, 1936. 
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Tn this view any proof by thé applicant that he found the money in the first 
instance will not suffice to entitle him to get it back. 


‘On appeal from the order of the Honourable Mr. Justice 
Wadsworth dated 24th February, . 1936, and made in the 
exercise of _the, Insolvency Jurisdiction of the High Court in 
Application ‘No. 44 of 1935 in I. P. ‘No. 47 of 1934. 

S. Siterama Aiyar for Appellant. 


V. Varadaraja Mudaliar and P. S. Kothandapany for 
‘Respondents. . 


The judgment of the Court was delivered by 


_. Varadachariar, J.—This is an appeal against the order 
‘made by Wadsworth, J., on an application presented by the 
‘appellant in the insolvency of one Abbeyamul Sowcar, asking 
for a declaration that the sum of Rs. 1,000 which had been 
paid by .the insolvent as fine when he was convicted in C. Ç: 
No. 939 of 1933 on the file of the Court of the Presidency 
Magistrate, Madras, is money belonging to the applicant and 
that he is entitled to a refund of the same. 


For reasons which we need not state in detail, the applica- 
tion underwent a number of adjournment and when it came 
on for hearing on 24th February, 1936, the applicant was not 
able to be present to give evidence. ‘The record however shows 
that, as part of the evidence which he proposed. to, adduce, a 
pass book, of the applicant relating . to his account with the 
Indore Bank had been produced in terms of a consent order 
ypassed by Mockett, J., to show that at or about the relevant 
time: the applicant withdrew the sum of Rs. 1,000 from his 
-own account with the Indore Bank. This apparently was 
intended to answer the allegation in the Official Assignee’s 
‘report that the applicant was not in a position to find Rs. 1,000 
himself and that the amount must have been paid out 
-of the. insolvent’s monies. We may here mention that 
Abbeyamul Sowcar was adjudged insolvent on Ist February, 
1934, that he was convicted in the Magistrate’s Court on the 
‘Oth April, 1934, that the fine of Rs. 1,000 imposed upon him 
was paid on 14th April, 1934, and the sentence was revised by 
‘this Court on appeal on 11th September, 1934. 


The applicant relies on the fact that the receipt aie by, 
‘the Magistrate at the time of the payment of the fine states 
that the money was, paid on behalf of the accused by the 
applicant. Wadsworth, J., had held that the onus prima facie 
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lies upon the applicant to prove that the money belongs to him 
and as there is no evidence to establish the fact, the application 
must fail. Without adopting the same formula, the same result 
would nevertheless be reached by another course of reasoning 
as well. Assuming for the sake of argument that this sum of 
Rs. 1,000 was drawn by the applicant from his own account in 
the Indore Bank it would not follow therefrom that the appli- 
cant is now entitled to this amount. At the time when it was 
paid into the Criminal Court in payment of the fine imposed 
on the accused the money must in law be deemed to have 
become the property of the accused because title thereto must 
pass to the Crown. There is no provision in the Criminal 
Procedure Code that on reversal of the sentence the Crown 
must return the amount to anybody other than the accused, 
even if the amount had been paid by such other person. We 
think the proper assumption to make in such cases is that at 
the time of the payment of the fine all parties agreed that the 


- money might be treated as the property of the accused. In 


this view any proof by the appellant that he found the money. 
in the first instance will not suffice to entitle him to get it back. 

His right thereafter will be only against the insolvent’s estate; 
and whether he will be entitled to claim it back in whole or in 
part will depend on whether he made a present of it toa 
relative in trouble or whether he merely lent it and if so, on 
what terms. These are matters which cannot be taken to be 
proved either by the receipt granted by the Magistrate or by, 
the production of the Indore Bank pass book. The insolvent 
might have been examined as a witness on behalf of the 
applicant but.that course has not been adopted. 


Mr. Raghava Rao requested us to give his client an 
opportunity to examine himself and to adduce other evidence 
in support of the application; but the record shows that moré 
than one adjournment had been obtained in the lower Court 
and on one occasion the application was even dismissed for 
default and subsequently restored. We quite sympathise ‘with 
the applicant, who has to come down all the way from Indore 
for the purpose of giving evidence in this case. That is 
perhaps the very reason why he did not think it worth while. 
In these . circumstances wwe are not prepared to interfere with 
the order of our learned brother refusing to grant any further 
adjournment in the matter; and on the record as it stands, his 
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order’ is right. This appeal fails and is dismissed with costs Hiralal 


of the- Official. Assignee, i ` Jua ani 
7 Kr Gee so ——— : Appeal dismissed. Ehe 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. iisignee Of 
PRESENT :-—Mr. Justice VENKATARAMANA Rao. oe 
Masina Bavamma „æ A ppellant* (Plaintiff) chariar, J. 
U. 


Yendru Papanna and others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O. 21, rr. 58 to 63—Claim under r. 58 Bavamma 
by a third party—Disallowance of claim—Suit under r. 63 by defeated claim- P V. 
ant—Proof that attachment was invalid by reason of debtor's insolvency—I f i 
enough to decree the suit—Question of title must be gone into—Meaning of 
‘establish the right to’ in r. 63. 


_ Where in execution of a decree, the decrée holder attached certain pro- 
perties belonging to the judgment-debtor, and a claim was put in under 
O. 21, r. 58 by the judgment-debtor’s wife that it was her Property ‘but which 
‘claim was disallowed, 


Held, that in a suit under O. 21, r. 63 by the wife to set aside the claim 
order, it isnot enough to find that the attachment was invalid by reason of the 
fact that prior to the date of attachment, the judgment-debtor was adjudicat- 
ed an insolvent and the execution was cònducted without the leave of the 
‘Insolvency Court, but the Court'must: also find if the claimant was entitled to 
the property. -The words ‘to establish the right’ in r. 63 clearly indicate that 
the plaintiff has to establish his title to the property in dispute before he can 
get the relief he wants, namely, the release of the property from attachment: 

Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 8th August, 1934 and made i in A, S. 
‘No. 2 of 1934 preferred against the decree of the Court of the 
District Munsif of Peddapur dated 25th N ovember, 1933 and 
made i in O. S. No. 352 of 1932: 


Y. Suryanarayana for Appellant. ot 
C. Rama Rao for Respondents. 


The Court delivered the following . 

Jupgment.—This appeal arises out of'a suit instituted by 
the plaintiff-appellant under O. 21, r. 63, Civil Procedure Code, 
‘for a declaration that the’ ‘property which’ is the subj ject:matter 
of the suit is her own property ` not liable to be attached in 
‘execution of a decree in S. C. S: Noi 705 of 1931 on the file 
‘of the Sub-Court, Cocanada, obtained by the third defendant 
‘against her ‘husband, the first defendant. It: transpires that 
‘subsequent to the passing of the decree in the said suit the first 
defendant was adjudicated insolvent on the 15th March, 1932 


, 
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and all his property vested in the second defendant, the Official 
Receiver, The suit property was attached on the 13th April, 
1932. The plaintiff preferred a claim under O. 21, r: 58,, Civil 
Procedure Code, requesting the Court to release the property. 
from attachment on the ground that the property is her own 
property as she purported to have purchased the same under a 
sale deed dated 10th Novembér, 1930. The claim was resisted 
by the third defendant decree-holder on the ground that the 
transaction was benami*for the benefit of the first defendant 
and not bona fide. The claim was disallowed on the ground 
that the transaction was not bona fide. Thereupon the plaintiff 
filed the present suit for a declaration that the suit property 
belongs to her and not to the first defendant; and therefore the 
property was not liable to be attached as the property of the 
first defendant. There was also another ground alleged for the 
release of the attachment, namely, that the attachment having 
been made subsequent to the first defendant’s adjudication in 
insolvency without the leave of the Insolvency Court the 
attachment is invalid. The learned District Munsif who tried 
the suit upheld the latter objection and gave a decree in favour 
of the plaintiff without going into the question whether the 
plaintiff was entitled to the suit property or not. The learned 
Subordinate Judge reversed the said decision on the ground 
that even assuming that the attachment is invalid on the ground 
alleged still the plaintiff had to establish that the property be- 
longed to her and that the question of title ought to have been 
determined by the District Munsif and therefore he remanded 
the suit for decision on the merits of the plaintiff’s claim. It 
is against the order of remand that this appeal has been 
preferred. It is contended by Mr. Y. Suryanarayana on behalf 
of the appellant that it is not incumbent on the plaintiff to 
establish a title to the property but it is enough if she makes 
out that the attachment was invalid and therefore the property 
was not liable to be attached. He lays considerable emphasis 
on the language of O. 21, r. 58 that the claim or objection is 
preferred to the Court on the ground that the property is not 
liable to be, attached and all that he has to show in the claim 
proceedings is that the property is not liable to attachment and 
if he satisfies the Court that by virtue of the insolvency pro- 
ceedings the property is not liable to be attached, the Court is 
bound to release the property from attachment irrespective of 
the question’ of: the claimant’s title and O. 21,. r. 63 being a 
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continuation of the claim proceedings, it is enough if he is 
able to substantiate the invalidity of the attachment. In my 
view this contention is untenable. An examination of the 
relevant, provisions of O. 21, rr. 58 to 63 clearly indicates that 
the scope of a suit under O. 21, r. 63 is to declare the title 
to the property- which is sought to be attached in execution 
` proceedings. The language of O. 21, r. 63 is clear and 
unambiguous. The party against whom the order is made under 
the previous rules is required to establish the right which he 
claims to the property in dispute. The words “establish the 
right” mean that the right claimed in the suit must be declared. 
If the plaintiff is an unsuccessful claimant he must establish 
that the property belongs to him or that he has some interest 
independent of the title of the judgment-debtor and therefore 
the property is not liable to be attached. If the plaintiff is the 
decree-holder he must establish that the property he seeks to 
attach is that of the judgment-debtor or the judgment-debtor 
has some interest therein which he is entitled to attach. Under 
O, 21,1. 58 no doubt the ground on which the claim or objec- 
tion: is to be preferred is that the property is not liable to 
attachment, but under O. 21, r. 59 what the claimant or 
objector has to show is indicated. He must establish that at 
the date of the attachment he has some interest in or was 
possessed of the property attached, i.e., a sufficient interest to 
enable the Court to maintain him in possession of the property 
as against the judgment-debtor. This is made sufficiently plain 
by the following rules 60 and 61. Under the said rules if the 
Court is satisfied that the claimant is in possession of the 
property on his own account the property is to be released from 
attachment. But if it is shown that the property is in the pos- 
séssion of the claimant on account of the judgment-debtor or in 
the possession of the judgment-debtor in his own account but 
not in trust for another the property is not to be released from 
attachment. Though in the claim proceedings the question to. 
be determined by the Court is one of possession it is depen- 
dent upon the title of the claimant, independent of the title of 
the judgment-debtor. Thus it will be seen that we cannot 
entirely divorce the question of title from possession. It may 
even be the possession of a trespasser can be sustained because 
it will be possessory title hostile to that of the judgment- 
debtor. (Vide Ramasami Chettiar v. Mallappa Reddiar1.) As 


1. (1920) 39 M.L.J. 350: LL-R. 43 Mad. 760 at 778 and 779 (F.B.). 
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obsetved by Rankin, J» in Najimunnessa. Bibi v. N acharuddin 
Sardar: ` ` aig: 


"This impossible to Separate altogether t' tre question of possession and of 
title. Thus, if the. judginerit- debtor was in possession, he may have been in 
possession as agent or trustee for another, and this has to be enquired into. 

:. To that extent, the title may be part of the enquiry.in a claim case”. 


_ If therefore it be shown that the claimant has no title 
independent of the title of the judgment-debtor—he will fail 
because the. possession which he seeks to maintain cannot be 
possession on his own account. In Nga Tha Yah v. F.N. 
Burne, in construing S. 246 of Act VIII of 1869 correspond- 
ing to O. 21, rr. 58'to 63, Civil. Procedure Code, Sir Barnes 
Peacock, CJ, ` observed: 


“The claimant would not have a right to interfere unless he proved that 
they (the goods) belong to him or were in his possession”, 


atp.99 
“Possession being prima His evidence they were ‘his property”. 

_ When a suit. is instituted under O. 21, r. 63 it is not 
merely a continuation of the claim proceeding, but what is 
essentially litigated i is a question of title. For example, it may, 
be the claimant in the claim proceedings would have succeeded 
by merely showing that he was a trespasser but the decree- 
holder can establish in-a suit which he files under O. 21, r..63 
that the trespass was not of sufficient duration to confer any 
title in the successful claimant and the property still-belonged 
to the judgment-debtor and: that therefore he is entitled to ` 
attach the property as that of the judgment-debtor. (Vide 
Ramasami ,Chettiar-v. ‘Mallappa. Reddiar3.)' As observed by 
Wallace, J., in Donepudi Subramanyam v. Nune Narasimham4: 
_ . “The claim. enquiry merely settles whether the claimant is in possession 
of the property in his own behalf or on behalf of the judgment-debtor. - But 
the claimant in his suit has to establish right which he claims to the property, 
that is, the question bf title, is also raised for decision. The suit is therefore 
really in part a néw ‘legal proceeding,: and i is not entirely restricted to the 
questions within the scope of the claim, enquiry”. z 

No doubt the words ‘to establish the right’ may enable the 
plaintiff to claim-a larger relief than a mete declaration of 
title.but it-certainly does indicate that what the plaintiff has to 
establish is his title to the property in dispute. That this isthe 
true view. seems to be -clear--from the Sbservations ‘of the 

0923) IL. R. 51 Cal. 548 at. 557; Bs (1868) 2. Beng.L. R. 91 (Œ. B.). 

x > 3, (1920)'39 ML J.350; LLR, iu Mad. 760 at 779 (EB. de. 
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Judicial-Cominittee in: Sardhari. Lal v. Ambika'Pershad}: 


“A suit may be brought to claim the property, notwithstanding the order, 
but the law of limitation says that the plaintiff must, be prompt in bringing 
the suit. The policy of the Act evideritly i is to sectire the speedy settlement of 
questions of title raised at executidn salds” ` | 


Considerable insistence was placed by Mr. Y. Suryanara- 
` yana on the observations. of' Madhavan Nair, J., in Pakirayya 
v. Kamasastri?, which seems to lend colour to his contention 
title to the property unless he himself seeks’ “a declaration of 
title thereto. What happened in that case was, a question of 
title was raised’ and the learned Judge observed that the Lower 
Court ` was ‘tight in determining that qitestion ‘as evidence in 
regard thereto was adduced. It is. ‘not. authority for the pro- 
position that a claimant before he. camget relief. is not bound 
‘to establish his title to the: property and he can succeed by 
merely saying that the order of attachment was not properly 
made. Whatever Madhavan Nair, Ta may. have intended to 
lay down in the said decision, his later judgment in Venkayya 
v. Raghavayya’, does not support: Mr. Suryanarayana. In that 
case the learned Judge makes ‘the following, observation at 
Pe DIES. ol ft ence MESS a BOR Pa, 
K This Court had held in Pakirayya v. Kamasastri? that the terms of 
O, 21; 1.163 are- wide enough to include a suit based upon title. The point to 
be observed i is that the rule does not specifically say either that it is possession 
on the date of the claim proceedings that should be established or that it is 
the title of the claimant that should be established.'::Phe -words are ‘the 
claimant. may irstitute ,a. suit to.'establish the right'which he claims to the 
property in dispute’. In order to prove that he has Tight to the property in 
‘dispute a ‘consideration of his title as well as of ‘possession’ will be relevant. 
‘The two questions cannot be separated'one' fromthe other, for, in finding out 


who: is in possession of the property, the question as to,who has title to it will 
be very relevant because ordinarily possession will, follow title”. ` 


This obseryation clearly supports the view which I have 
taken that it.. is incumbent upon ‘the plaintif to establish his 
title, to the property. ‘before he can ‘get. the relief he wants, 
namely, the release , of the ‘property from ‘attachment. This 
appeal therefore fails and is dismissed’ with costs. _ Leave 
refused. 


spy Me Wis Sir aoe, siemens ara ie ndia dismissed. 
TAn a eee on A ai volane ae? 
1. (1888) L.R. 15 I.A. 123: LL.R. 15 Cal. 521 at 526 (P.C). 


2. AIR, 1933:Mad. 328 at 329. cid, + (19359 68. M.L.J: 590, 
18 : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary. Original Civil Jurisdiction. ] 
PRESENT :—Mr. Justice GENTLE. 
P. Ramanujiah, Sole Proprietor of 
P. Thiruvengadiah & Son carry-. 
ing on business at 172, Devaraja 
Mudali Street, Park Town, 


Madras .. Applicant* 
v. 
The Commissioner, Corporation of 
Madras . i Respondent. 


Madras City Municipal Act UV of 1919), S. 98 (f)—‘Timber’?—Whether- 
includes plywood—Liability of manufactured article to taxation—Madras Act 
(X of 1936), S.77—Revenue and penal legislation—Sirict construction. 

Plywood is a manufactured article made from wood and is not included 
in the word “timber” in clause (f) of S. 98 of the Madras City Municipal’ 
Act, 1919, for purposes of levy of tax by the Corporation of Madras. 

The provisions of S. 98 of the Madras City Municipal Act, 1919, and S. 77” 
of Madras Act (X of 1936) are tantamount to revenue legislation. Before the- 
Corporation is entitled to recover tax under those provisions it must be- 
fully established that the article they propose to tax is one coming under the 
sections, and those sections should be construed strictly as they constitute - 
revenue and penal legislation. 


C. V eraroghana Aiyar and T. P. Ramachandra Aiyar for 
Applicant. 

T. M. E VER Aiyar and V. Rajagopala Mudaliar: 
for Respondent. 

The Court delivered the following . 

Jupement.—The matter which is for consideration here- - 
and which I have to decide is whether a commodity known as. 
plywood is timber within the meaning of S. 98 of the Madras 
City Municipal Act of 1919, The relevant passages in that 
section are as follows :— 

“The Corporation may levy (f) a tax on timber brought into the City.” 

S. 129 of that Act has been repealed and there is substi- 
tuted for it the provisions of S. 77 of the Madras Act No. X 
of 1936. The relevant Passages of the latter section are as 
follows :— 

“ (1) If the Council by a resolution determines that a tax shall be levied: 


on timber brought into the City, such tax shall be levied at such rates. 
not exceeding Rs. 5 per ton and in such manner as may be determined by the: 


Council. 
(2) No amber shall . . . . be brought into the City unless the tax. 
due thereon has been paid. , 





* Application No. 1826 of 1936. - 29th September, 1936, 
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(3) The tax shall be levied on timber kept within the City for sale if the 
Commissioner has reason to believe that the tax if any due thereon has not 
been paid, provided that the tax shall not be levied if the person keeping the 
timber for sale produces satisfactory proof of the previous payment of the 
tax thereon. 


(4) The Commissioner may call for the accounts of any person keeping 
timber for sale for the purpose of levying the tax under sub-S. (3). 

(5) If the Commissioner is satisfied that any person has wilfully evaded 
tbe payment of any tax leviable under this section, the Commissioner may 
direct that such person shall in addition to such tax pay by way of penalty a 
sum not exceeding the amount of such tax. Such penalty shall be recoverable 
in the same manner as the tax.” 

The provisions of these two statutes give to the Corpora- 
tion somewhat autocratic powers. They may levy a tax not 
exceeding Rs. 5 a ton upon timber brought into the City. The 
Corporation can prevent timber upon which a tax has not been 
paid from being brought into the City. Then one comes to the 
powers of the Commissioner; if he has reason to believe that 
timber is kept for sale within the City and that that timber 
has not been the subject of the payment of tax, he may levy the 
tax and the onus is cast upon the tax-payer or the person 
keeping the timber for sale to show that in fact the tax which 
is demanded has been paid. The Commissioner in respect of 
the matter I have just mentioned is entitled to call for accounts 
of the person keeping the timber for the purpose of levying the 
tax upon it. And then finally if the Commissioner is satisfied 
that any person has wilfully evaded the payment of tax upon 
timber brought into the City, he may direct that in addition to 
the tax which is to be paid a penalty of a sum equivalent to the 
amount of tax shall also be paid by the person having this 
timber in his possession. From their nature the provisions of 
these two sections are tantamount to revenue legislation; and 
the last provision, namely, requiring payment of double the 
amount of tax in the case of wilful avoidance is penal legisla- 
tion. Before the Corporation is entitled to recover tax under 
these provisions it must be fully established that the article they 
propose to tax is one coming under the heading of timber 
within S. 98 and these statutes so far as they are relevant here 
must be construed strictly. Itis a revenue and a penal legisla- 
tion. I was informed by the learned Counsel on behalf of the 
parties that there is no decided case and no authority in any 
Law Report which in any way deals with this matter; and 
unfortunately neither of the statutes which I have mentioned 
provides a definition for the word ‘timber’ within the meaning 
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of these Acts. One must therefore in effect dogmatise upon 
this matter. In my judgment, the commodity known as ply- 
wood is not timber within the meaning of either of these 
statutes, that is to say, it is not timber which is taxable by 
virtue of the provisions of sub-cl. (f) of S. 98 of the Act of 
1919. The intention in my opinion of the Legislature was to 
authorise the imposition of taxation upon raw material, that is 
to say, wood in respect of which no processof a manufacturing 
nature has been applied. Some process such as cutting or 
shaping for transport convenience and the purpose of preparing 
the rough timber into convenient sizes suitable for commercial 
or workshop uses must be contemplated because it is certainly 
most unusual to transport trees or the trunks or branches of 
trees in the condition in which they are hewn in the forest. But 
if the Legislature had intended to authorise the Corporation of 
Madras to inflict taxation upon timber or an article of timber 
in respect of which a manufacturing or workshop process in 
the ordinary acceptation of the term had been applied, it 
would and must have said so. In the absence of any precise 
enactment that a manufactured article or commodity is to be 
taxed it is not taxable. It is conceded by Mr. Krishnaswami 
Iyer on behalf of the Corporation that an article which is a 
finished article such as a chair, table or carving, although made 
entirely of wood or timber, is not an article whichis the subject 
of taxation by the Corporation under S. 98. The expression 
‘plywood’ is not used in the same way as one uses the expres- 
sion ‘Oakwood’, ‘Teakwood’ and ‘Elmwood’. These expressions 
indicate the nature of the origin of the wood. There is not 
tree known as ply but there are teak, oak and elm trees. Ply- 
wood in my view is nothing more or less than a manufactured 
article made from wood or timber in the same way that the 
chair and table which I mentioned are also manufactured from 
the same commodity. The method by which plywood is manu- 
factured, I am informed,—and there is no dispute about it—is 
this. First of all the tree trunks are obtained and the whole trunk 
cut into convenient lengths. The bark having been stripped off, 
the wood is boiled. After boiling it is placed latitudinally in a 
machine in the workshop and caused to rotate upon the axis 
running through the centre of the log. When rotating the 


trunk, the wood is cut and peeled into strips of very thin 
sheeting much in the same way as one unrolls a roll of white 


tape. These long strips or sheets are then subjected to a 
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further process. The finished plywood varies in thickness 
from a minimum of three layers to a maximum of 7 or 8 
layers or strips. The long strip or sheet obtained from 
the log is known as veneer. Firstly, there is a sheet of 
veneer laid with the grain in one direction. The next sheet 
of veneer is then laid with the grain parallel to the first 
veneer and these two sheets or veneers are joined together by 
glue and with the glue there appears to be another sheet or 
strip of thin wood the grain of which is placed at right angles 
to the grain of the two pieces of veneer. Therefore one has 
first of all the strip of veneer with the grain running for 
example from east to west, then next to that another strip of 
some wooden material, the grain of which runs at right angles, 
that is to say, north and south, and then comes the next sheet 
of veneer, the grain of which is running parallel to the grain of 
the sheet of veneer on the other side of this cross sheet of 
wood. Thus by alternating a sheet of veneer with a sheet of 
cross grain material and glue to attach the veneer sheets 
together one has plywood manufactured. I have had shown to 
me samples of plywood. The largest thickness so far as I can 
see is one of eight strips altogether including cross or adhesive 
strips. This plywood having been made in this way is then 
cut into planks of size of either 6 feet by 5 feet or 5 feet by 4 
feet and it is in that size it is sold. Incidentally it is not with- 
out interest to consider that except perhaps for vast trees in 


some South American forests one would never find planks of ` 


the width of the ones in which plywood is made. This process 
is more than cutting, fashioning or the shaping of the raw tree 
for the purpose of transport or making it into convenient sizes 
for the workshop or for the use of the artisan. It is a compli- 
cated method of manufacture requiring a degree of skill and no 
doubt an amount of time. The finished article is not, in my view, 
anything other than a manufactured commodity. When one 
again turns to sub-S. (1) of S. 77 of the Act of 1936 one there 
finds that the duty imposed is to be not more than Rs. 5a ton. 
Therefore the material upon which. the tax is to be imposed 
has to be weighed and it is by the weight of the timber that 
the Corporation are entitled to collect this tax. There must be 
a considerable amount of skill used in the manufacture of 
plywood, the weight of which is made up partly by wood and 


partly by glue. If plywood were timber within the meaning of 
S. 98 then the Corporation would be taxing glue at the rate of 
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not more than Rs. 5a ton. S. 98 empowers them only to tax 
timber, not to tax glue; glue is manufactured from the hoof of 
an animal or may be from some vegetable. This fact supports 
the contention that plywood is not timber within the meaning 
of the above section. In common parlance when one speaks 
of plywood one does not convey to the hearer, timber in the 
raw state, whether it be in the trunk or the joist or the plank. 
It conveys the result of workmanship and skill in the factory. 
One has seen in several dictionaries a definition of timber. 
One definition says “ building materials of all kinds.” It has 
never been suggested that tiles slates, iron stauntions and 
glasses are timber and that definition does not help. In the 
1934 Concise Oxford Dictionary a definition of plywood is 
given. Plywood is there defined as “a straight thin board made. 
by glueing layers with the grains cross-wise.” . For the reasons 
I have given, in my judgment the word ‘timber’ in S. 98 of the 
Act of 1919 does not include such an article or commodity as 
plywood. Plywood, a manufactured article is outside the con- 
templation of that section and for that reason in my view the 
Corporation have not powers under the statutes I have mention- 
ed to tax plywood which is being brought into this City. The 
result of my finding is that there will be an order that the ` 
Commissioner of the Corporation of Madras will forbear from 
levying and collecting a tax upon the consignment of eleven 
bundles of plywood belonging to the petitioner Mr. P. Rama- 
nujiah and which arrived in Madras on the 6th August 1936 
by the Steamship ‘Simla’ and further there will be an order 
that the Commissioner will forbear from either preventing the 
import into the City by the petitioner of plywood or attempt- 
ing to levy any tax upon plywood which he either brings or has 
brought within the City of Madras. This rule is therefore 
made absolute with taxed costs for two Counsels. 


B.V.V. Order made. 
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IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATARAMANA RAO. 


Hajee Moosa Sait and Brothers 
thro’ its managing partner 
Abdulla Salai Muhammed 


Sait .. Petitioner* (Plaintiff) 
v. a 
P. S. P. Abdul Karim -.. Respondent (2nd Defen- 
dant). 


Surety—Contract of—Letter of surety stating his willingness to be 
‘bound to the extent of Rs. 250 for transaction up to a year—Value of goods 
supplied exceeding the sum fixed in the letter of guarantee—Wheiher surety 
discharged on account of the amount exceeding the stated figure—Limit how 
far effective. 

Where a surety was sought to be made liable in virtue of a letter of 

guarantee executed by him in plaintiff's favour which stated, “please supply 
` the bearer of this letter, S, goods in current account up to the extent of 
Rs. 250 (Rupees Two hundred and fifty) and have debit and credit transac- 
tions in his name. For the said sum I shall be surety for a period of one 
year. Thereafter I shall not be surety”, and in-the period of one year during 
which the guarantee was to subsist the defendant was supplied goods on four 
occasions whose total value exceeded Rs. 250 and hence the surety raised the 
plea that as the plaintiff had exceeded the limit indicated by him in his letter 
of guarantee there was a variation of the terms of the contract entered into 
with him and he was therefore discharged from all liability thereunder. 


Held, (1) that following the principle laid down in Parker v. Wise, (1817) 
6 M. & S. 239: 105 E.R. 1232; Gordon v. Rae, (1858) 8 El. & B1. 1065: 120 
E.R. 396 at 405 and Laurie v. Scholefield, (1869) L.R. 4 C.P. 622, there had 
been no variation of the engagement by reason of the fact that goods of the 
value of more than Rs. 250 were supplied to fhe defendant and the surety was 
not therefore discharged from his liability to that extent, 

On a construction of the document as a whole the reasonable intendment 
-of the parties seems to be to define the duration and limit of the surety and 
not to impose a limit on the supply of the goods. The words “up to the extent 
-of Rs. 250” do not mean that once:the goods of the said sum have been 
supplied no further goods should be given, because the debit and credit 
ctransaction were intended to go on, at least so far as the surety was concerned, 
for one year. ` 

` (2) But he was not bound to pay interest as there was no stipulation in 

‘the document to pay any interest nor had it been established in the case by any 
evidence that the dealings carried or were intended to carry interest. 


Petition under S. 25 of Act IX of 1887, praying the High 
‘Court to revise the decree of the Court of the District Munsiff 
-of Madura Town, dated the 12th, day of March, 1935, and 
passed in S. C. Suit No. 2806 of 1934. 








*C.R.P. No. 656 of, 1935. ; T 26th October, 1936. 
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K. Rajah Aiyari 'S. V ‘enkatakrishnan and S. L. Nara- 
setae for Petitioner. 
`V. Meenakshisundaram for Kepak 
The Court delivered the following 


Juvement.—This Civil Revision Petition arises out of a 
suit instituted by the plaintiff to recover a sum of Rs. 256-1-6, 


_ being the amount due in respect of goods supplied to the first 


defendant between ‘the 17th December, 1931, and 31st Decem- 
ber, 1932. The 2nd défehdant was sought to be made liable as 
surety in virtue of .a letter of guarantee executed by him in 
plaintiff’s favour dated 16th December, 1931, which runs thus: 

“ Letter of surety regarding supply of goods. __. 16th December, 1931. 
Kandramanickam, P.C.P. Madura; 
Haji Musa Sait and Brothers 
Ist Margali Prajorpathi year 

(16th December, 1931) 

Karim writes as follows :— í i 

Please supply the bearer of this jetter s. Sisma Sahib Arenal of 
Tirupathur, goods in current account ‘up to the extent of Rs. 250 (Rupees 
Two hundred and fifty), and have debit and credit transactions in his name. 
“ For the said amount I sHall be surety for a period of one year. Thereafter 


_ I shall not be surety. If any amount be due to you within the aforesaid. 


period of one year during which I shall be: surety, I shall pay the same and ' 
take this letter. After one year I shall not be surety. 


With compliments. 
i Nayan’s help 
(Sd. ) P.C.P. Abdul Karim.” 


During the. period of one year - during which the guarantee was 
to subsist the first defendant was supplied goods on four occa- 
sions and on-two of such goods of the value of more than 
Rs. 250 were supplied, ‘The plea of the second defendant. is 
that as the plaintiff exceeded the limit indicated by him in his 
said letter there was a variation of the terms of the contract 
entered into with him and he was therefore discharged from 
all liability thereunder. This a prevailed in the Court 
below. påpi : 


The question is whether it is sound. No doubt as pointed 
out by Lord Atkin in Seth Pratap Singh v. Keshavlal’ : 


'“ the surety ‘like any other contracting party, cannot be held bound to 
something for which he has not’ contracted”, 


And he refers to the observations of Lord Westbury its 


`L (1934) 68 Mi. 339: L.R. 62 LA. 23: LL.R. 59 Bom. 180 (P.C.). 
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Blest v. Brown1, namely: 

“ He (surety) is bound therefore merely according to the proper meaning 
and effect of the written engagement that he has entered into. If that written 
engagement is altered in a single line, no matter whether it be altered for his 
benefit no matter whether the alteration be, innocently made, he has a right to 
say, ‘The contract is no longer that for which I engaged to be surely; you 
have put än end to the contract that I guaranteed, and my obligation therefore 
is at an.end’.” . 

The question therefore is, what is the meaning and scope 


of the Ex. C in this case? On a construction of the document 
as a whole the reasonable intendment of the parties seems to 
be to define the duration and limit of the liability of the second 
defendant and not- to impose a limit on the supply of goods. 
The words “ up to the extent of Rs. 250” do not mean that, 
once the goods of the said value have been supplied no further 
goods should be given because the debit and credit transactions 
were intended to go on at least so far as the second defendant 
was concerned for one year. Therefore, the words “ up to the 
extent of Rs. 250” must be construed in relation to what 
follows, namely, “ for the said amount I shall be surety for a 
period of one year”, thereby plainly indicating that the extent 
of the second defendant’s liability is limited to the said amount. 
Ex. I is merely a request to the plaintiff by the second defen- 
dant to supply goods to the extent of Rs. 250 without any 
restraint upon his advancing more but with a condition on his 
part that he is answerable to that extent only. The case in 
Parker v. Wise2 is instructive. In that case 4 had overdrawn 
his account with his bankers in a sum of £4,822-15-9 and in 
order to enable him the better to carry on his business requested 
the bankers to allow him to overdraw his account at any time 
and from time to time such further sums as he might require 
so as that the same sum together with the said sum £4,822-15-9 
should not exceed as a whole at any time the sum of £5,000. 
The bankers agreed provided they were indemnified by the bond 
of a surety, and the defendant in that case stood surety as 
‘required by the bankers and the condition of the said surety 
bond was for the payment by 4 and the surety on demand to 
the bankers of the sum of £4,824-4-9 due to them and also such 
further sum or sums as the bankers may thereafter advance 
to A in the course of his business, not exceeding on the whole 
£5,000. In a suit on the bond the plea raised by the surety was 





1. (1862) 4 De G. F. and J. 367 at 376: 45 E.R. 1225. 
2. (1817) 6 M. and S. 239: 105 E.R. 1232. 
19 
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that on diverse days the bankers allowed A to overdraw his 
account to such an amount that the further sums advanced 
together with the said sum of £4,822-15-9 exceeded in the 
whole at one time £5,000 contrary to the said condition and 
therefore he was discharged from his obligation under the 
bond. This plea was negatived and Bailey, J., observed: 

“ If the true construction be that the parties intended to stipulate against 
any advance beyond £5,000 then this advance will have the effect of cutting 
down the obligation altogether. But the Court ought to see plainly that this 
was the intention, before they give a construction to the language of this 
bond which would have the effect of avoiding it if one shilling beyond the 
sum named should be advanced” . . . “If the parties had intended to- 
attach a consequence So penal to an advance beyond that sum, can it be 
supposed that they would have contented themselves with language so 
equivocal, and.would not have introduced express words of condition as it 
were by way of caution, that such should be the effect” ? ; 

In Gordon v. Roel, Crompton, J., followed Parker v. Wise?, 
and explained its scope thus: 

“ Even if there had been a recital that the agreement had been to give 

credit for the £1,000 and the condition was for securing £1,C00, it is well 
established by the judgment of the learned Judges in Parker v. Wise?, that 
unless the bond clearly showed that the parties intended that the restriction 
was to operate as a condition upon which the whole security was to become 
void, the advancing to a greater amount would be no defence”. 
I may also usefully refer to the case of Laurie v. Scholefields, 
which is almost on all fours with the present case. In that case 
at the commencement of the dealings a letter of guarantee was 
given in the following form: 

“ In consideration of the Union Bank of London agreeing to advance and 
advancing to the firm of Russel & Co., any sum or sums of money they may 
require during the next eighteen months, not exceeding in the whole the sum 
of £1,000 we hereby jointly and severally guarantee the payment of any 
such sum as may be owing tothe said bank at the expiration of the said 
period of eighteen months, and undertake to pay the same on demand in the 
event of Russel & Co., making default in the payment of the same”. 

The contention in that case was relying on the words not 
exceeding in the whole the sum of £1,000 that the bankers 
during the period of eighteen months specified in the document 
made advances greatly exceeding in the whole £1,000 and there- 
fore the surety was discharged from the liability and 
guarantee. Montague Smith, J., did not accept this contention. 
and he remarked: 

“ The words not exceeding in the whole £1,000 do not amount to a condi- 


1. (1858) 8 El. and Bi. 1065: 120 E.R. 396 at 405. 
2. (1817) 6 M. and S. 239: 105 E.R. 1232. 
3. (1869) L.R. 4 C. P. 622. 
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tion. They were intended to express the limit of the defendant’s liability, and 
snot to prohibit the bank from making any further advances to Russel & Co. 
If it had been intended that no advances beyond £1,000 should be made during 
-the currency of the suretyship, I should have expected more precise words”. 
Following the principle laid down in the above decisions I 
hold that there has been no variation of the engagement in 
Ex. C by reason of the fact that goods of the value of more 
than Rs. 250 were supplied to the first defendant and the 
‘second defendant is not discharged from his liability there- 
under. He is liable under Ex. 1 to pay to the plaintiff the 
value of the goods supplied to the first defendant to the extent 
-.of Rs. 250 during the year in question. But he is not bound 
to pay his interest as there is no stipulation in the document to 
‘pay any interest, nor has it been established in the case by any 
-evidence that the dealings carried or were intended to carry 
interest. 
I therefore reverse the decree of the lower Court and pass 
a decree for Rs. 188 with interest at 6 per cent. against the 
second defendant. In the circumstances of the case I direct 
-each party bear his own costs throughout. 
K.C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VENKATASUBBA Rao AND MR. 
Justice VENKATRAMANA Rao, _ 
Koti Viswanatham «e Appellant* 
v. 
Pandiri Satyanandam and others .. Respondenis (Respon- 
; dents 1 to 4, 6, 8 
and 9). 


Civil Procedure Code (Y of 1908), O. 33,rr.5 and 9—Leave to appeal in 
‘forma pauperis—Transfer of interest in subject-matter of suit by the appli- 
-cani to another—Transfer even earlier than lower court's decision against him 
~Whether leave was properly refused. 

The principle underlying O. 33, r. 5, Civil Procedure Code, is that a person 
~ought not to be allowed to sue in forma pauperis after transferring to a third 
_party his interest in the property involved in the suit, no matter for what 
-reason the transfer has been made. In other words, as observed in Hanifa 

Bai v. Haji Siddick Bui Meanji Sait, (1906) 17 M.L.J. 447: LL.R. 30 Mad. 547 
(where this question was not raised), the question would be, whether at the 
-date of the institution of the suit, there was a subsisting agreement falling 
within the provision. 

Bat Chandaba v. Kuver Saheb Bapu Saheb, (1893) I.L.R. 18 Bom. 464; 

-Mansa Puri v. Harbaghat Puri, (1916) 37 I.C. 172 and Abdul Jabbar v. Sanu 
Bibi, A.LR. 1934 Cal. 740, dissented from. 


* È, P. A. No. 200f 1936. a 23rd October, 1936. 
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It is difficult to bel'eve that r. 5 embodies a different principle from r. 9,. 
the object of both being to produce the same result. 

Where the plaintiff claimed by virtue of an agreement with some defen- 
dants, some logs of wood, and the fifth defendant'alleged that they belonged 
to him and had been transferred to the sixth defendant and the lower Court 
found against both and decreed in favour of plaintiff, and the fifth defendant 
therefore applied for leave to appeal in forma pauperis but pending action the 
fifth defendant reciting that some monies were due to sixth defendant from 
himself had transferred to him such interest that he alleged he had possessed. 
in the sale proceeds of the timber, though the transfer was not made with 
reference to the appeal, having been effected before even the first Court's. 
judgment, 

Held, that the provision of law which governed the question was O. 33,. 
r. Sand therefore the application for leave to appeal was rightly refused by 
the lower Court. 


Appeal under cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Burn dated 3rd February, 
1936 and made in C. M. P. No. 4696 of 1934 petition presented 
to the High Court for leave to appeal in forma pauperis against 
the decree of the Court of the Subordinate Judge of Rajah- 
mundry in O. S. No. 62 of 1926. 

M. S. Ramachandra Rao for Appellant. 

G. Lakshmanna for Respondents. 

The judgment of the Court was delivered by l 

Venkatasubba Rao, J.—This is a Letters Patent Appeal 
from the order of Burn, J., refusing leave to the appellant to 
file his appeal in forma pauperis. ‘Lhe facts, so far as they are- 
relevant, may be shortly stated. The suit related to certain 
logs of timber, which the plaintiff claimed by virtue of an. 
agreement with the first set of defendants. The fifth defen-. 
dant was the rival claimant, who alleged that the logs belonged 
to him and had been transferred to the sixth defendant. The- 
lower Court negatived the claim of the fifth and sixth defen- 
dants and decreed the plaintiff’s suit. The applicant before 
Burn, J., was the fifth defendant, who applied for leave to file- 
the appeal in forma pauperis. Pending the action, the logs. 
were sold and the sale proceeds were brought into Court and 
the fifth defendant, reciting that some monies were due from: 
him to the sixth, transferred to him such interest as he 
possessed in the proceeds. The point to note is that the- 
transfer was not made with reference to any intended appeal,. 
having been effected, as stated above, even before the judgment 
was delivered by the Court below. 

The provision of law which governs the question is O. 33;. 
r. 5, Civil Procedure Code (the provisions of O. 33, being: 
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applicable by virtue of O. 44, r. 1 to.appeals also) which runs 
thus: 


-“The Court shall reject an application for permission to sue as a pauper. 


(e) Where he has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any other person has 
obtained an interest in such subject-matter.” 


It is contended for the appellant that the agreement 
referred to here must be of a champertous character, the idea 
being that the provision is aimed against bargains tending to 
promote litigation, such bargains being immoral in a legal 
sense. First, it must be pointed out that the English Law in 
regard to champerty and maintenance does not apply in India, 
for, it has been laid down that an agreement being champertous 
` is not of itself sufficient to render it void, but must be shown, 
in addition, to be contrary to public policy. Further, it is to 
prevent payment of court-fee being evaded, that this provision 
has been enacted, and it matters little therefore with what pur- 
pose the agreement has been entered into; whether it is an 
honest or bona fide one or of an improper character, seems an 
irrelevant factor, quite outside the scope of the enquiry. There 
is no need to read into the section the suggested limitation, 
which does not find a place there. The principle underlying 
the provision is that a person ought not to be allowed to sue 
in forma pauperis after transferring to a third party his 
interest in the property involved in the suit, no matter for 
what reason the transfer has been made. In other words, as 
was observed in Hanifa Bai v. Haji Siddick Bui Meanji Saiti 
(where, however, this point was not raised or considered), the 
question would be, whether at the date of the institution of the 
suit, there was a subsisting agreement falling within the 
provision. In one case in Bombay, one in Allahabad and one 
in Calcutta a different view has been taken without much 
discussion (Bai Chandaba v. Kuver Saheb Bapu Sahebz2, 
Mansa Puri v. Harbaghat Puri and Abdul Jabbar v. Sanu 
Bibis). But with great respect we are unable to agree with 
‘these decisions. 

It is next contended that the agreement here does not 
‘offend ‘against the provision, as it was not:made in view of the 
intended appeal. The argument is, that from the use of the 


1. (1906) 17 M.L.J. 447: LL.R. 30 Mad. 547. 
2. (1893) L.L.R. 18 Bom. 464. 3. (1916) 37 I.C. 172. 


4. ALR. 1934 Cal. 740. 
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word “proposed” it should be inferred, that what the section 
refers to, is an agreement the party enters into, having the suit 
in contemplation. That does not appear to be the natural 
meaning of the words. Is there an agreement or not referring 
to the subject-matter of the proposed suit?—that is the only. 
question, and there is no warrant for assuming that the agree- 
ment should be one made with reference to or in view of the 
intended suit. R. 9, which relates to the dispaupering of the 
plaintiff, throws some light on the question. Under that rule, 
for a plaintiff being dispaupered, all that need be shown is, that 
he has entered into an agreement of the character described, 
with reference to the subject-matter of the suit, and it is 
noticeable that the word “proposed” does not occur there. Itis - 
difficult to believe that R. 5 embodies a different principle 
from R. 9, the object of both the rules being to produce the 
same result. In the Allahabad case mentioned above (Mansa 
Puri v. Harbaghat Purii, the learned Judges adopted the 
construction of the word “proposed” now contended for; they 
seem to have arrived at the result by holding that if the 
agreement was to be champertous, it would necessarily be with 
reference to the suit in contemplation. As already stated, we 
are unable to agree with this view. 

Leave to appeal in forma pauperis has therefore been 
rightly refused. 

The question then remains, whether the learned Judge’s 
order refusing to give the appellant time to pay the requisite 
court-fee, can be upheld. That the Court has power under 
S. 149, Civil Procedure Code, to grant such time, cannot be 
disputed. We have carefully gone through the facts and it 
has not been shown that there was want of bona fides on the 
part of the appellant; nor can it be suggested that the party 
who ought to have filed the appeal was the sixth defendant, the 
transferee, and not the fifth. The parties might reasonably 
have thought that the findings against the sixth defendant 
could not be successfully attacked in appeal, but that so far as 
the fifth defendant was concerned, the point he could urge was 
altogether different. We are therefore of the opinion that the 
appellant ought to have been given time for payment of the 
court-fee; four days’ time is accordingly granted from this 
date. 





1. (1916) 37 I.C. 172. 
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Mr. Lakshmanna for the respondent suggests that our 
order may work hardship upon him unless one of two courses 
is adopted, either the sixth defendant should be brought on the 
record as appellant, or the respondent should be allowed to 
apply for security for costs. Mr. M. S. Ramachandra Rao for 
the appellant believes that the sixth defendant may be willing 
to come on the record as an appellant. If such an application 
is made, it will be allowed; if not, Mr. Lakshmanna will be at 
liberty to apply for security for costs. When applications are 
made in this behalf, they shall be posted before this Bench. 

We direct the appellant to pay Rs. 103 (the costs awarded 
‘by the order under appeal) to Mr. Lakshmanna in one month 
from this date. If default is made, it will be treated as 
equivalent to failure to comply with an order for security for 
costs and the respondent will be at liberty to take appropriate 
steps. 

We make no order as to costs in this appeal. 

K. C. l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE CORNISH. 


Venkataswamy Naicken, minor by 
next friend Kaveti Naicken .. Appellani* (1st Respon- 





dent) 
v. 
The Secretary of State for India 
in Council represented by the 
Collector of Coimbatore and 
others .. Respondents (Petitioner 
and Respondents Nos. 2 
to 7). 


Civil Procedure Code (V of 1908), O. 33, rr. 11 and 12—Pauper suit by 
minor represented by next friend—Disposal by Court—Order directing next 
‘friend to pay costs of suit—Application by Government to direct plaintiff to 
pay court-fee—Maintainability. 

The Court may, in disposing of a pauper suit, direct the next friend of 
the pauper plaintiff to pay the costs of the suit, but such an order will not 
deprive the Government of the right which is expressly given to it under 
O. 33, rr. 11 and 12, Civil Procedure Code, to apply for an order that the 
. pauper plaintiff shall pay the court-fee payable on the plaint. 


Elumalai Naicker v. Kuppammal, (1929) 58 M.L.J. 623: LL.R. 53 Mad. 
716, considered. 








* A, A. A. O. No. 20 of 1934, ; 22nd September, 1936. 
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Appeal against the order of the District Court of 
Coimbatore dated the 3rd day of August, 1933 and made in 
A. S. No. 36 of 1933 preferred against the order of the Court 
of the Subordinate Judge of Coimbatore in I. A. No. 522 of 
1931 in O. S. No. 38 of 1930. 

V.C. Veeraraghavachart for Appellant. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Respondents. 

The Court delivered the following 

Jupcment.—The appellant, a minor, with his mother as 
next friend, brought a suit in forma pauperis against his father 
for a partition. The suit ended in a compromise whereby the 
suit was withdrawn. The compromise, however, provided that 
the next friend should pay the court-fee. The compromise 
was approved by the Court, but beyond that no order was 
made by the Court touching the payment of the court-fee. The 
next friend apparently has no means to pay the court-fee, and 
there seems some force in the suggestion that the compromise 
arrangement on this matter was a device to save the plaintiff 
from the liability. 

O. 33, r. 11 provides that where the plaintiff fails in the 
suit—as he did in the present instance—the Court shall order 
the plaintiff, or any person added as a co-plaintiff to the suit, 
to pay the court-fees which would have been paid by the 
plaintiff if he had not been permitted to sue as a pauper. The 
Court which sanctioned the compromise having made no order 
under r. 11 the Government applied under r. 12 for an order. 
This rule says that the Government shall have the right at any 
time to apply to the Court to make an order for the payment 
of court-fees under r. 11. The Government did so apply, and 
the Sub-Judge purporting to act upon the analogy of O. 32, 
r. 14 ordered that the court-fee should be paid by the next 
friend. On appeal this order was reversed by the District Judge 
who held that O. 33, r. 11 was mandatory. 

The learned Advocate for the appellant has relied upon 
Elumalai Naicker v. Kuppammalt. In this case it was held 
that S. 35 and O. 33, r. 11 are to be read together and that the 
‘Court under the general power conferred upon it by the section 


-over costs can order a next friend to bear the costs of a pauper 


suit including the court-fee. It was not decided in that case, 


1. (1929) 58 M.L.J. 623: LL.R. 53 Mad. 716. 
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and indeed the question did not arise for decision, that the 
Court in its discretion could make such an order when Govern- 
ment made an application to the Court under r. 12 to make an 
order under r. 11. It must be borne in mind that the discretion 
given to the Court over costs is made by S. 35 “ subject to 
such conditions and limitations as may be prescribed”, which 
clearly includes any limitation prescribed in other parts of the 
Code. I think it would not be competent to Government if it 
thought there was a better prospect of recovering the court-fee 


from the next friend, who might be a person of property, than, 


from the pauper plaintiff, to apply under r. 12 for an order 
making the next friend pay the court-fee. The obvious answer 
to the application would be that it was not an order which the 
Court could make under the terms of r.11. It seems to me 
that upon such an application the power of the Court to, make 
an order that some person other than the plaintiff or a co- 
plaintiff shall pay the court-fee is equally negatived by the 
language of r. 11. It has been argued that this restriction of 
_ the Court’s power is contrary to the decision in, Elumalai 
Naicker v. Kuppammalt, which of course is binding upon me 
and to which I happened to be a party. I do not think so. 
The decision did not profess to dispose of the question which 
is now before me. The Court may direct the next friend to 
pay costs in a pauper suit, as in an ordinary suit, and if the 
Government is content with such an order as regards its right 
- to recover the court-fee no question can arise. But I am of 
opinion that the Court cannot by such on order deprive the 
Government of the right which is expressly given by rr. 11 
and 12 of O. 33 to have an order that plaintiff shall pay the 
court-fee when a pauper suit fails. For these reasons I think 
that the appeal fails. It is dismissed with costs. 


Leave refused. 


B. V. V. — Appeal dismissed, 


1, (1929) 58 M.L.J. 623: I.L.R. 53 Mad. 716, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :~-Mr. Justice MOCKETT. 
Elukuri Seshapani Chetty .. Petitioner* 
v. 
Emperor .. Respondent. 


Penal Code (XLV of 1860), S..266—Essentials of offence under—Know- 
ledge as to weight being false—Proof—Statement of accused made before 


. Magistrate—Evidence Act (I of 1872), S. 25—Investigation of one crime— 
_ Confession regarding different crime—Admissibility in evidence. 


In order to sustain a conviction under S. 266, Indian Penal Code, the 
prosecution must prove not merely the possession by the accused of the false- 
weight but also his knowledge that it was a false weight. The latter 
ingredient of the offence cannot be proved by reference to the statement 
made by the accused while he was being questioned by the Magistrate. 


Mohideen Abdul Kadir v. Emperor, (1903) I.L.R. 27 Mad. 238, relied on. 

A confession made to the police in the course of the investigation of a 
crime is inadmissible in evidence even though it relates to another crime. 

Kodangi y. Emperor, (1931) 61 M.L.J. 860 and Emperor v. Kangal Mahi, 
(1905) L.L.R. 41 Cal. 601, relied on. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Kurnool 
in Cr. App. No. 5 of 1936 presented against the judgment of 
the Court of the Stationary Sub-Magistrate of Kurnool in 
C.C. No. 553 of 1935. 


Nugent Grant and K. Srinivasa Rao for Petitioner. 

A. Narasimha Aiyar for The Public Prosecutor (L. H. 
Bewes) on behalf of the Crown. 

The Court made the following 


Orvrr.—The petitioner has been convicted under S. 266, 
Indian-Penal Code, for being in possession of a false weight 
knowing it to be false. The facts are slightly unusual. It 
appears that the police were investigating in Kurnool a case 
relating to the receipt of stolen goods. In the course of that 
investigation they went to the shop of the petitioner who is a 
shroff: They did not find any stolen goods but the cupboard 
was not wholly bare. Ina tin which I think may be said to be 
in the possession of the petitioner was found a rupee which 
has been produced. While having the appearance of a single 
rupee it is in fact two sides of two rupees joined together and 





_ - #CLR.C. No. 220-0f 1936, ---- — - === --=:= 16th October, 1936, 
Čr.R.P. No. 202 of 1936. r 
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it weighs more than an ordinary rupee. In order to convict 
the petitioner the prosecution were bound to prove the posses- 
sion of a false rupee known to be false and intended to ‘be 
fraudulently used. They proved it as follows: Before the 
Magistrate the prosecution called as their principal witness the 
police officer who went to the petitioner’s shop. He stated as 
follows: I have not the evidence before me but I am told that 
the evidence given corresponds to what was stated in the com- 
plaint, “I questioned him (petitioner) as to what the tin 
kept by ‘his side contained and the accused told me that it 
contained rupees and other coins for his use in weighing the 
silver and gold purchased or sold by him. I opened the tin 
and found only the coins used for weighing as stated by the 
accused” (including the rupee). That and the production of 
the rupee were all the evidence against the petitioner at the 


stage when the evidence for the prosecution has been called . 


and I think it is clear that at that stage the Magistrate should 
have dismissed the case because the all important ingredient, 
namely, that the petitioner knew the rupee to be false was not 
present. But the petitioner put in a statement in which he 
stated that two days before the police officer came to his shop 
the rupee had come into his hands and he knew it to be false. 
This statement was used to fill up the gap in the prosecution 
evidence which the prosecution themselves had not proved. 
With regard to this I have been referred to the decision of Sir 
Arnold White, C.J., in Mohideen Abdul Kadir v. Emperorl. 
In that case at the close of the case for the prosecution the all 
important element, namely, the publication of a defamatory, 
statement had not been proved and was sought to be proved 
because an admission of it was contained in the accused’s 
statement under S. 342, Criminal Procedure Code. That is a 
case exactly in point and I think on that ground this criminal 
revision case should succeed. It is quite clear that at the close 
of the evidence for the prosecution proof of “scienter” was 
‘lacking, an essential ingredient and the accused should have 
been discharged. Instead as in Mohideen Abdul Kadir v. 
Emperor}, the evidence was supplied by questioning him. 

But there is another ground to which I attach for greater 
importance. There is no doubt in my judgment that the state- 
ment made by the accused to the police officer should not have 
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been admitted in evidence because it is clearly a confession. 
The accused told him, he says, that the tin contained rupees 
and other coins for his use in weighing the silver and gold 
purchased or sold by him. The moment one of these is shown 
to be false it seems to me that that is a confession and not as 
the Public Prosecutor has argued a mere statement of fact. I 
respectfully agree with the statement as to what is a good test 
whether a communication to the police is a confession or a 
mere statement of fact contained in Emperor v. Kangal Malil. 
The learned judges after distinguishing between admissions of 
fact and confessions of guilt go on to say: 


“ In fact a useful test as to the admissibility of statements made to the 
police is to ascertain the purpose to which they are put by the prosecution. If 
the prosecution rely on the statements of the accused to the police as being 
true, tlen they may, and probably in many cases will, be found to amount to 
confessions. If, on the other hand, asin the case of the statements to which 
we have just referred, the statements of the accused are relied on not because 


` of their truth but because of their falsity, they are admissible as admissions.” 


In my judgment this is clearly a confession as I have 
already said and as has been pointed out by Jackson, J., in 
Kodangi v. Emperor2, a confession made to the police in the 
course of investigating crime 4 although it relates to another 
crime B is equally inadmissible. The whole spirit of S. 25 of 
the Indian Evidence Act is to exclude confessions to the police 
and the moment a statement is found to amount to a confes-. 
sion I do not think it matters in the slightest of what crime it 
is said to be a confession. A consideration of this case shows 
that this conviction rests on (1) a statement by the accused at 
a stage when there was no prima facie case against him, and 
(2) a confession to a police officer. By reason of these the 
grave infirmities in the prosecution case I am constrained to 
allow this criminal revision case. 

The conviction and sentences are set aside and the fine, if 
collected, will be refunded. 


B.V.V. —_—— Conviction set aside. 





1, (1905) LL.R, 41 Cal, 601, 612, 2. (1931) 61 M.L.J. 860. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice Mocxrett AND Mr. JUSTICE 
LAKSHMANA Rao. 


Dhoolipala Venkateswarulu .. Petitioner* 
Sy i 
The District Election Officer, Kistna, 
The Inspector of Local Boards and 
Municipal Councils, Madras .. Respondents. 

Elections—Rules for preparation of Electoral Rolls, rr. 12,13 and 14— 
Effect of r. 12—Appeal forwarded through Election Officer—Right of appel- 
lant to be heard—Duty to communicate his desire to be heard. 

What is contemplated by r. 12 of the rules for the preparation of 
Electoral Rolls: is that the appeal to the appellate authority should be con- 
sidered by him on the written material forwarded through the Election 
Officer by the appellant. It is for the person appealing to intimate his inten- 
tion of appearing in person or through an agent and there is no provision in 
the rules for the appellate authority to give notice to anybody. Where there 
is ample time for the appellant to apply for being heard but he has failed to 
do so he cannot subsequently challenge the validity of the disposal of the 
appeal on the ground that he was not heard. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be placed to call 
for the records relating to the preparation of the preliminary 
and final Electoral Rolls of Muppala village in Nandigama 
Firka, and to issue a writ of certiorari quashing the order and 
proceedings of the Inspector of Local Boards and Municipal 
Councils, Madras, in respect of this matter. 


V. T. Rangaswamti Aiyangar for Petitioner. 


The Government Pieader (K. S. Krishnaswami Aiyangar) 
for Respondents. 


The Court delivered the following 


Juvements. Mocketi, J.—The facts in this case are not 
relevant to the point which we have to decide. The following 
only is relevant. The Election Officer of Kistna passed an 
order to which one Mr. Rama Yogi took objection. Mr. Rama 
Yogi filed an appeal in Form VI in accordance with r. 12 of the 

rules for the preparation of Electoral Rolls. That rule says: 
i “ Any person feeling aggrieved by any order passed under sub-r. (a) ‘of 
r. 11 by the Election Officer may prefer an appeal against such order to the 


election authority or to such person or persons as he may empower for 
` hearing and disposing of such appeals”. - 
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The rule then goes on to prescribe that the appeal shall be 
in Form VI and shall be addressed to the appellate authority 
through an Election Officer and presented to the latter within 
five days of the passing of the order appealed against. Under 
sub-r. (2) the Election Officer shall forward every such 
appeal to the appellate authority together with a statement of 
the material facts of the case, the relevant papers and his own 
remarks on the grounds of appeal. The order of the appellate 
authority on such appeal shall be final and shall not be liable to 
be questioned in any legal proceeding. 

It would seem on a reading of that rule that what is 
contemplated is that the appeal to the appellate authority shall 
be considered by him on the written material forwarded 
through the Election Officer by the appellant. But under r. 14 a 
right is given to the appellant to appear and be heard either in 
person or by an agent duly authorised in writing. It seems to 
me that it is for the person appealing to intimate his intention 
of appearing in person or through an agent because although 
there is provision under r. 13 for notice to be sent by the 
Election Officer to the persons concerned, under r. 11 (a) 
there is no provision for the appellate authority to give notice 
to anybody. There is nothing to prevent an appellant intimat- 
ing his desire to be heard under r. 14 in his appeal notice in 
Form VI. I specially wish to guard myself against any 
suggestion that ample opportunity should not however be given 
to any person to appear by which I mean that if the appellate 
authority disposes of the matter in such time that it was 


- impossible for the person aggrieved to intimate to him his 


intention of appearing, then I think that in such a case this 
Court might possibly think fit to interfere. But in this case 
what happened was this. The appeal was filed on the Ist 
October, 1936. It was disposed of on the 2nd November. 
Between the Ist October and the 2nd November, Mr. Rama 
Yogi appears to have done nothing. He did not intimate that 
he desired to be heard personally or by an agent; he does not 
appear even to have written to the appellate authority and so 
on the facts before him, that is, the documents forwarded by. 
the Election Officer, the Inspector disposed of the appeal 
dismissing it. There is therefore before us no question of 
jurisdiction. 

There appears to- be no matter here contrary to the well- 
known rules governing writs of certiorart because it does not 
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appear on these facts that the appellate authority, the Inspector 
has acted in any way in conflict with the jurisdiction conferred 
upon him by the rules. 


There is one other aspect of this case which may be 
referred to. Mr. Tampoe in an affidavit which has been placed 
before us states that full instructions were given to two persons 
whom he understood to be representing the objector regarding 
the rolls of the villages of Jagayyapet with which we are not 
now concerned and Muppala with which we are. According 
to Mr. Tampoe he told these two gentlemen that they must 

. represent everything that was necessary before him in writing 
and in the case of one of them we are told that he was at one 
time an Advocate of this High Court. This is mentioned 
because it does appear that even on the merits in fact there has 
been any denial of a hearing to the petitioner. Speaking for 
myself I think he was abreast.of everything, that was going 
on and he has only invoked these proceedings because he has 
failed. 

I might add that in order to avoid a repetition of petitions 
of this sort it would be advisable for the Inspector to issue 
some sort of a notice and I would suggest perhaps the office of 
the Election Officer might be convenient spot giving some 
simple instructions to people proposing to file appeals or at 
least to put up a notice in his own office. 


For the above reasons, this petition is dismissed with costs 
Rs. 100. 


Lakshmana Rao, J.—I agree. 
B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, JusTIcE VARADACHARIAR. 


The Secretary of State for India 
in Council represented by the 





Collector of Tinnevelly .. Appellant* (Defendant) 
f U. 
Rao Bahadur Paul Appaswami 
(dead) and others .. Respondents (Plaintiff and 
nil). 


Water cess—Inam lands—No document of grant available—Evidences 
from conduct proving inamdar's right of ownership of tank and feeder 


* S, A, Nos. 1753 and 1754 lith N 
of 1931 and 659 of 1933. oo ovember, 1936. 
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channel, the sources of irrigation for his lands—Proof sufficient—Immunity 


from water cess not restricted to mamool wet lands. 


The Secretary of State appealed against decrees of the Courts below 
directing refund of water cess levied on plaintiff’s inam lands and restraining 
him from levying water cessin future. There was no document of grant 
available, but from the existing evidences it could be easily inferred that the 
inamdar had been in enjoyment of the user of the tank and the feeder channel 


‘lying within the inam village. Moreover from the conduct of the inamdars, 


who had effected repairs to the tank, enjoyed the fishery lease thereof and 
otherwise treated themselves owners thereof, it was made out that there was 
no reservation of the source of irrigation to the grantor, the Government, 


Held, (1) that when the inam register itself referred to the fact that the 
village was irrigated by water from the tank and that the tank received its 
water-supply from the feeder channel, it could not have been lost sight of 
that they formed part of the inam. 


Secretary of State v. Kannepallt Venkatarainammah, (1912) 23 M.L.J. 
109, applied. 

(2) Once it was held that the tank was the property of tbe inamdar, the 
immunity of the inamdar from water cess would not be restricted to the 
extent of mamool wet lands. 

Appeal against the Court of the Subordinate Judge of 
Tuticorin in A. S. No. 59 of 1930 preferred against the judg- 
ment of the Court of the District Munsiff of Tuticorin in O.S. 
No. 277 of 1929, and appeal against the decree of the Court of 
the Subordinate Judge of Tuticorin in A.S. No. 58 of 1930 
preferred against the decree of the Court of the District 
Munsiff of Tuticorin in O. S. No. 365 of 1928, 


The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Appellant. 

R. Krishnaswami, R. Srinivasan, S. V. Rama Aiyangar 
and K. Venkateswaran for Respondents. 


The Court delivered the following 


JupamMentT.—These are second appeals by the Secretary of 
State for India against the decrees of the Courts below direct- 
ing refund of water cess levied on the plaintiff’s inam lands 
and restraining the defendant by injunction from levying water 
cess in future on those lands. All the three cases have heen 
dealt with together in the Lower Appellate Court. and may, 
similarly be dealt with here. 


Though no document of grant is available, and indeed 
none seems to have been produced even before the inam com- 
mission there can be very little doubt that the inam grant was 
of the entire village and not of any portion thereof; reserving 
any other portion to the grantor. As pointed out by the Lower 
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Appellate Court, it is't so stated in column 13 of the Inam 
Register and such other evidence as we have as to the user of 
the tank by the inamdar in respect of fishery rights and so on 
and of repairs executed. by him to the tank only goes to 
confirm the inference suggested by the entries in the Inam 
Register that it must have been a grant of the whole of the 
village and not of a part of the village. 

The Inam Register refers to the nature of the Original 
grant as one on Kattukuthagai. This is defined in Wilson’s 
Glossary as land ‘held in farm on a permanently fixed money 
rent”, but the account in Mr. Venkaswami Rao’s Manual of the 
Tanjore District is fuller.: It is there pointed out that the 
underlying idea was that-the payment should be by way of a 
consolidated assessment on the entire village area, with full 
liberty to the grantee in respect of the extent of land to be 
brought under the plough and the crops to be raised, without 
any enhancement of the demand. The Inam Register also con- 
tains a note in this case that the village was originally granted 
on the Kattukuthagai system, “in consequence of the ruined 
condition of the tank at the time of the grant”. This circum- 
stance, far from making it probable that the tank was reserved 
by the grantor certainly supports the contrary inference that 
the grantee was expected to restore the tank and make it 
efficient as a source of irrigation. This again is in conformity 
with the subsequent course of conduct, viz., that the inamdars 
have all along effected repairs to the tank, enjoyed the fishery 
lease thereof and otherwise treated themselves as owners of the 
tank. It is thus clear that.even the considerations mentioned 
in Ambalavana Pandara Sannathi v. Secretary of State for 
India and Narayanaswamy Naidu v. Secretary of State for 
India®, in favour of an inference of reservation of the source 
of irrigation to the grantor do not exist here. On the other 
hand, the case will be governed by the principle recognised by 
Benson and Sundara Ayyar, JJ., in Secretary of State v. 
Kannepalli Venkataratnammahs, ` 

The learned Government, Pleader put forward an argument 
with reference to the extents entered under the various heads 
in the Inam Register, that they do not comprise the bed of the 
tank as part of the Inamdar’s land. I do not agree that a 
correct reading of those entries supports that argument. As 
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usual the whole extent of the village is first stated, a certain 
portion is deducted as poramboke and the rest alone classified 
under the three heads of wet, dry and garden, each head being 
sub-divided in turn under cultivated and poramboke. I presume 
that the tank bed and the bed of the channel must be comprised 
in the first general deduction under the head of poramboke. 
The Inam Register itself refers to the fact that the village is 
irrigated by water from this tank and that this tank receives. - 
its supply of water from the Chittar river through a feeder 
channel. It certainly could not therefore have been lost sight 
of that the tank formed part of the Inam. I therefore see no. 
reason to differ from the conclusion of the Courts below that 
the tank which is wholly situated within the inam village and 
so much of the feeder channel as lies within the limits of the 
Inam village form part of the Inamdar’s property. 

It is true that the decision of the Privy Council in 
The Secretary of State for India v. Srinivasa Chariar\ has put 
a restricted interpretation upon thé nature of the Inamdar’s. ` 
property in the land granted to him as inam, but no difficulty 
arises in the present case on account of that theory because 
even in the view that the land was granted to him only for the 
purpose of cultivation, it must reasonably follow that the tank 
also must have passed to him to the extent necessary to enable 
him to cultivate the lands thus granted. We are not concerned. . 
in this case with any question of sub-soil rights. 

Once it is held that the tank is the property of the 
Inamdar, at least in the sense above indicated, and it not being 
proved that the size of the feeder channel or the tank has been 
enlarged by the Inamdar, I see no reason for not following the 
course of decisions in this Court which have held that the 
Inamdar’s immunity from water cess is not restricted to the 
extent of mamool wet lands. 

The Second Appeals fail and are dismissed. As regards. 
costs the respondent in S. A. No. -1753 of 1931 will get the 
costs incurred in respect of printing charges and vakalat. 
Counsel’s fee will be allowed in S. A. No. 659 of 1933—only 
one set—to be shared equally by respondents 1 and 2. Time 
for payment three months. 

Leave to appeal refused. 


K.C. Appeals dismissed. 











1. (1920) 40 M.L.J. 262: L.R. 48 LA. 56: LL.R. 44 Mad. 421 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


Present:—Sir Horace Owen Compton Beastey, Kt., 


Chief Justice. 
Seshan Pattar’s son Ramanadha 
- Aiyar .. Petitioner* (Plaintiff) 


z V. 
G. G. Narayanaswamy Aiyar .. Respondent (Defendant). 

Stamp Act (I of 1899), S. 35—Promissory note—Insufficiently stamped— 
Whether could be used as an acknowledgment of original debt—Chit fund 
—Nature of transaction and lability. 

Where a promissory note mentioned an amount due on 30th November, 
1929, and the suit on it was filed on 10th March, 1934, and as the note was 
insufficiently stamped the suit was not brought upon it, though the note was 
put at the trial as an acknowledgment of debt to remove the bar of limitation 
which otherwise was in the way of the claim, 

` Held, that the promissory note which was insufficiently stamped could not 
be'used for the purpose of proving an acknowledgment by the maker of it of 
his indebtedness. Hence the suit was barred by limitation. 

, Judgment in S. A. No. 124 of 1930, followed. 

Rakkappan v. Suppiah, A.1.R. 1930 Mad. 485 and Vancheswara v. Nara- 
yana, A.1.R. 1933 Mad. 251, dissented from. 

Semble: Itis very difficult to see a chit fund transaction can possibly be 
a contract whereby the subscriber is to lend a certain sum of money to the 
stake-holder. It is more in the nature of a contract on the part of the 
subscriber to pay a certain sum of money to the stake-holder under the rules 
of the chit fund and when he has broken his contract there is nothing at all to 
prevent the stake-holder from suing him for the money which he has 
contracted to pay. 

Raghavan Pattar v. Arumugham, (1934) 68 M.L.J. 283, referred to. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Palghat dated the 9th day of August, 1934 and made 


in Small Cause Suit No. 107 of 1934. 

P. V. Venugopala Aiyar for Petitioner. 

K. Rajah Aiyar and N. R. Sesha Aiyar for Respondent. 

The Court delivered the following 

JupcmEent.—In my view, this Civil Revision Petition must 
be dismissed with costs although that result is reached by com- 
ing to a different decision upon the point of limitation to that 
reached by the learned Subordinate Judge. It seems to have 
been conceded in the lower Court that the promissory note 
‘Ex. B was insufficiently stamped and the suit was not brought 
upon the promissory note at all. The only use to which it was 
pùt at the trial was as an acknowledgment of his debt to 
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remove the bar of limitation which otherwise was obviously in 
the way of the claim, the amount sued for having been due on 
the 30th November, 1929, and the suit filed on the. 10th March, 
1934. The learned trial Judge held that although the. note 
could not be used as a promissory note it could nevertheless 
be used as an acknowledgment of the defendant’s liability 
for the debt sued upon and he relied upon the decisions in 
Vancheswara v. Narayana! and Rakkappan v. Suppiah?. The 
learned Subordinate Judge had not got before him the un- 
reported decision of a Bench of this Court to which I myself 
was a party in K. M. Subbayyar and Sons v. P. N. Lakshmana 
Aiyar and others3 in which judgment was given on 6th 
September, 1934. There the Bench took a view contrary. to 
that expressed in the two decisions of Krishnan Pandalai, J., 
sitting alone to which I have just made reference. It was held 
that a promissory note which was insufficiently stamped could 
not be used for the purpose of proving an acknowledgment by 
the maker of it of his indebtedness. That decision is not only 
binding upon me but I think is a correct one as well. ‘The 
learned Subordinate Judge has quite rightly taken this to be a 
document which comes within S. 35 of the Stamp Act. Itis 
true that it is a promise to pay at a future date instead of on 
demand but it is nevertheless a promise to pay and is in my 
opinion clearly provided for by S. 35 of the Stamp Act. 
Therefore the learned Subordinate Judge should have held 


_ that the suit was barred by limitation as an insufficiently, 


stamped note could not be used in evidence for any purpose 
and it is not necessary for me to deal with the other questions 
raised before him. But I think it necessary to say this that the 
suit was brought by the assignee from the receiver appointed 
in a partition suit in the stake-holder’s family which. at the 
time of the starting of the kuri or chit was an undivided 
family. This was an auction chit and there were-to be 14 
auctions. There were 15 subscribers each of them subscribing: 
Rs. 500 for 15 instalments. Except with regard to the ‘2nd 
instalment out of which the suit arose, the same procedure 
was adopted with regard to the others. The 15 subscribers 
subscribed each Rs. 500 making a total of Rs. 7,500.- This 
sum of, money was immediately put up in auction and sold to 





1 KY 1933 Mad. 251. 2 ALR. 1930 Mad. 485. 
‘ 3. S. A. No. 124 of 1930, 5 > 
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the subscriber or bidder who was prepared to give the largest 
discount. He then got the sum of money less the discount 
offered by himself. This discount at the 1st auction was divided 
up amongst all the subscribers except the successful bidder. 
The 2nd instalment differed considerably from all the others 
in that the whole of the subscriptions of the 15 subscribers 
amounting to Rs. 7,500 went to the stake-holder. It was in fact 
his prize and thereafter at all the other auctions the discount 
offered by the successful bidder was divided up amongst those 
_ subscribers who had not been successful at the previous 
auctions and excluding the stake-holder. The defendant paid 
his subscription in respect of the first instalment and also the 
third and the fourth when my information, which I got from 
Mr. K. Rajah Aiyar, is that the chit stopped. The whole of 
the trouble arises in this case in respect of the second instalment. 
The defendant did not subscribe his Rs. 500 as he ought to 
have done. Instead a promissory note payable in three years’ 
time was taken from him and, as he did not pay the amount, 
the suit -was filed against him as I have already stated not on 
the promissory note because it was not sufficiently stamped but 
upon the original debt, viz., Rs. 500. The learned trial Judge 
having found in favour of the plaintiff on the point of limita- 
tion then proceeded to deal with the claim upon the original 
debt. He dismissed the suit because he held that it was really 
a suit claiming specific performance of a contract to lend. 
This means that he regarded the stake-holder as the borrower 
and the subscriber as the lender and the suit against the latter 
as being one to enforce a contract entered into by him to lend 
Rs. 500 to the stake-holder on the date of the second instalment. 
It is very difficult to see how this can possibly be a contract 
whereby the subscriber is to lend a certain sum of money to 
the stake-holder. It has been held, in a case of a similar auction. 
chit where it was contended that the chit subscriber was a 
borrower from the fund, that he was not a borrower but he was 
merely the purchaser of a sum of money. (Vide Raghavan 
Paitar v. Arumughami.) Inthe present case the lower Court 
reverses the position unsuccessfully put forward in that case 
and treats the subscriber as the lender and the stake-holder 
as the. borrower. I do not agree as I quite fail to see how it 
‘can possibly be said that this is in any sense a contract entered 
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into by a subscriber to lend money to the stake-holder. It 
seems to me to be more in the nature of a contract on the part 
of the subscriber to pay a certain sum of money to the 
stake-holder under the rules of the chit fund and when he has 
broken his contract there is nothing at allto prevent the 
stake-holder from suing him for the money which he has 
contracted to pay. However, I have not heard any argument 
from Mr. Rajah Aiyar on behalf of the respondent on this 
point and I therefore do not decide it. I merely express the 
opinion I have come to without hearing any such argument. 
The result is that the suit must fail on the question of limita- 
tion and this Civil Revision Petition dismissed with costs. 


K. C. l ——— Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


PRESENT:—Lorp ALNESS, Sir SHADE LAL AND Sir 
GEORGE RANKIN. 


The Kayastha Pathshala, Allahabad .. Appellants* 
v. 
Musammat Bhagwati Devi and others .. Respondents. 


Trust—Deed of settlemeni—Direction for appropriation of property— 
Objects parily educational and charitable, and partly benevolent—Validity— 
Transfer of Property Act (IV of 1882), Ss. 14, 16,17 and 18—Applicabihiy— 
Administration of trust by settlor and by trustee after his death—Suit by 
settlor’s heir for avoidance of trust deed and for possession—Invalidity of 
part of gifis—Whether good ground for ejectment of trustee. ; 

The testator, who was an orthodox Hindu and had no male issue, 
executed a will in 1898 whereby he vested in the Kayastha Pathshala the 
substantial portion of his property subject to a series of trusts. His only 
daughter having been married in 1900 he executed a codicil to his'will in 
1903 making provision for certain relations but not otherwise fundamentally 
altering the scheme of the will. In April, 1914, he executed a deed of trust 
wherein after referring to his Hindu beliefs, his desire to maintain the 
¿temples built by himself and his ancestors, his desire for improved education 
among Kayasthas, and his desire to provide for his heirs, relations and 
family servants, he declared that his properties should be considered to be 
included in the trust for the following objects: Worship in the residential 
house, repairs and expenses of certain temples and fair, expenses of funeral 
of the testator and his wife, payment of donation to the Kayastha Pathshala 
for establishing a college for higher education, and other donations for 
educational purposes. The deed also provided gifts in the nature of private 
benevolence towards relations and friends and also for payment of the 
settlor’s debts. The settlor acted as trustee up to his death in 1924 and after 
him the Kayastha Pathshala succeeded to the trusteeship. In May, 1928, 


*P.C. ra ares Nos. 103 and 104 of 1933. 20th November, 1936. 
Allahabad Appeals Nos. 33 and 37 of 1931. 


Ij THE MADRAS LAW JOURNAL REPORTS. 167 


however the settlor’s daughter as heiress and her two sons as presumptive 
reversioners to the estate of the settlor instituted the present suit for a 
declaration that the deed of trust was wholly void, for delivery of possession 
of the properties to the settlor’s daughter, and for mesne profits. The 
Kayastha Pathshala and the other persons entitled to beneficial interests 
under the trust deed were impleaded as defendants. 


Held, that the deed of trust was not 2 mere ‘ paper transaction’ inasmuch 
as it had been acted upon by the settlor himself for several years, that it was 
notan unlawful agreement under Ss. 23 and 24 of the Contract Act and that 
it was in the nature of a private bounty and educational trust. 


Held, further, that though serious questions might arise under Ss. 14, 16, 
17 and 18 of the Transfer of Property Act in connection with several of the 
‘dispositions in favour of the relations and friends of the settlor, the invalidity 
of such gifts would not be fatal to the other dispositions which were valid 
and apparently separable, and that consequently the Kayastha Pathshala could 
not be ejected from the trust properties at the instance of the plaintiffs. It 
-would be open to any person interested, including any of the plaintiffs, in 
appropriate proceedings to have the deed construed and its provisions so far 
as valid applied to the events which have happened and all further questions 
settled whether arising under ‘the deed, the will or on intestacy. 


Decision of the High Court of Allahabad reversed. 

‘These are consolidated appeals from a decree of the High 
Court of Judicature at Allahabad dated 6/27th July, 1931, 
reversing a decree of the Additional Subordinate Judge at 
Benares dated 15th October, 1929, and decreeing. the plaintiff 
No. 1’s suit for possession and mesne profits. 


The facts are set out at full length in the judgment of their 
‘Lordships. 

Gavin T. Simonds, K.C. and W. Wallach for Appellants— 
The deed of trust created a valid and binding trust and did 
not offend against any provision of law and is not open to the 
objections enumerated in paragraph 5 of the plaint. The object of 
the trust was not to tie up the property indefinitely for purposes 
not allowed by law. The trust property legally vested -in the 
Kayastha Pathshala and the settlor’s daughter is not entitled to 
any of the reliefs claimed by her. If any part of the trust is fora 
void purpose it can be separated from the trust in so far as its 
purposes are valid, to which extent it can be carried out. In any 
event no decree ought to have been passed for accounts or mesne 
profits in favour of the settlor’s daughter, plaintiff No.1. The 
High Court is wrong in saying that where you have a trust deed 
whichis valid as to 40 per cent. and invalid as to 60 per cent. the 
whole trust must fail. The deed is not void ab initio. The Indian 
Succession Act cannot apply. Refers to Pertab Narain Singh v. 
Subhao Kooert and Ram Charan Ramanuj Das v. Gobinda 
Ramanuj Das?. 





1. (1877) L.R. 4 LA, 228 at 245. 2. (1928) L.R. 56 I.A. 104 at 110. 
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DeGruyther, K.C., Norman Daynes, K.C. and Dr. K. N. Katju 
for Respondents.—The trust is invalid in its entirety. Relies on 
Mujibunnissa v. Abdul Rahimi ‘and Balla Mal v. Ata Ullah 
Khan2, It was held in Sookhmoy. Chunder Dass v. Srimati 
Monohurri Dasi8, that an attempt to create perpetuity is bad 
and fails in Hindu Law. Therefore the entire trust fails. 
The property must be substantially dedicated to charity, 
not that the gifts to charity must. be substantial. Refers to 
Balla Mal v. Ata Ullah Khan. It was the duty of the Court to 
make the order in the terms in which it was made. Civil Proce- 
dure Code, O. 41, r. 33. 

Norman Daynes, K.C., followed.—The trust deed does not 
display a general charitable intention. The objects of the trust are 
(1) of a domestic character, (2) in the nature of administration, 
(3) provision for the payment of.debts, (4) accumulation of 
profits, and (5) some objects of a charitable character. The chati- 
table gifts are of such a residuary character that coming as they 
do after the objects involving an ‘expense which cannot be ascer- 
tained, they must fail, Where the trusts are incapable of being 

carried into effect the whole of the trust fails.. Refers to ree v. 
Peeks, In re Porter,5 per Eve, J. Asto“ arene objects ”, ee 
In re Sution6, : 


Gavin T. Simonds, K.C., lets 


20th November, 1936. Their Lordships’ judgment was 
delivered by x 

Sir GEORGE Ranxin,—The question in the present c case, is 
whether a deed of trust executed by. one Mahadeo Prasad as 
settlor on the 9th April, 1914, is or is not wholly invalid for 
the reasons alleged in paragraph 5 of the plaint as follows :— 

“5. That the alleged deed of trust is wholly null and void, and did not 
in fact or in law create any valid trust and is not binding on the natural heirs 
of the said Chaudhri Mahadeo Prasad for the following, among other,. 
reasons :— 

“ (a) The said deed was a mere paper transaction. It was never 
enforced nor acted upon during the lifetime of: the said Chaudhri Mahadeo. 
Prasad who continued to be the owner of the properties and to enjoy the 
profits thereof as owner as heretofore. 

“ (b) The alleged trust was not really created for any ewe purpose.. 
The real purpose for creating the alleged trust was to prevent the devolution 
of the property on the death of the said Chaudhri Mahadeo Prasad accord- 
ing to law. The real purpose was to présérve and keep the property intact 
and undivided and to increase it in bulk and value ad infinitum and to accu- 


1. (1900) L.R. 28 I.A. 15. 2. (1927) L.R. 54 I.A; 372 at 380: 
3. (1885) L.R. 12 I.A. 103. 4, (1869) 17 W.R. 1059, 
5. (1925) 1 Ch. 746 at 751. "6, (1885) 28 Ch.D. 464. 
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mulate a part of its profits indefinitely; to regulate the succession thereto by 
the descendants of Chaudhri Mahadeo Prasad and his other relations and 
their children, generation after generation, in the male line, under an ostensi- 
ble scheme of regulating their enjoyment of a substantial part of the income 
and profits of the property through the intervention of an illegal trust in-a 
manner totally unknown and repugnant to Hindu Law. All the said purposes 
are wholly unlawful. 


“ (c) The alleged trust in so far as it purported ostensibly to be a trust 
for charitable purposes was void inasmuch as it was not irrevocable. 


“ (d) The various provisions for ostensible charitable purposes were a 

_mere devise to lend a colour of reality and validity to the document. The 

said charitable dispositions were illusory and dependant upon remote contin- 

gencies and were not likely to come into operation at all. In any case the 

lawful purpose (if. any) was inextricably mixed with the dominant and 

unlawful. purpose and inasmuch as the lawful and the unlawful purposes 
cannot be separated from each other the whole trust is void. 


“ (e) The alleged trust is further void for remoteness and vagueness 
and is opposed to public policy and is contrary to fundamental principles of 


Hindu Law.” | 

The suit was brought on the 25th May, 1928, by the 
settlor’s daughter and her two sons in their respective characters 
of heiress and presuniptive reversioners to the estate of the 
settlor under the Hindu Law. They impleaded the present 
appellants the Kayastha Pathshala Allahabad and a number of 
peršons:who appear upon the terms of the deed to be entitled 
to beneficial interests of one kind or another. The settlor was 
by caste a Kayastha and the Kayastha Pathshala Allahabad is 
a society registered under the Societies Registration Act (XXI 
of 1860) with objects which include the management of a 
school of that name, the maintenance of a library and assistance 
to students of the Kayastha community. Upon the settlor’s 
death (5th December, 1924), this society, in accordance with 
the terms of the deed, succeeded him as trustee and in due 
course and without objection obtained mutation to the 
immovable properties comprised in the deed. It is plain 
enough that until shortly before the present suit the society’s 
possession of the trust property as trustee and its assumption 
and discharge of ‘the duties of trustee was with the consent of 
the settlor’s daughter her husband and major son. 


The relief claimed by the plaint is (1) a declaration that 
the deed of trist is wholly void, (2) that the settlor’s daughter 
(plaintiff No. 1) be awarded possession of the properties 
comprised therein, (3)mesne profits, and (4) costs. 


The case made is not that the plaintiffs desire the adminis- 


tration of the trust property in accordance with the deed, or 
22 
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that, the trusts of the deed having been fully carried into 
execution as regards some or a'l of the properties, the plaintiffs 
are entitled to benefit -under a resulting trust, or are otherwise 
entitled to have possession of such properties. The plaintiffs’ 
case is that the deed of trust was altogether void ab initio and 
that the possession of the Kayastha Pathshala has been wrong- 
ful throughout. 


The learned trial Judge (Additional Subordinate Judge 
of Benares) on the 15th October, 1929, dismissed the suit 
with costs, but a Division Bench of the High Court at 
Allahabad on the 27th July, 1931, set aside his decree and 
gave to the first plaintiff (Mahadeo Prasad’s daughter 
Musammat Bhagwati Debi) a decree in ejectment with a 
direction that the Kayastha Pathshala should account for the 
profits of the property in a manner and upon principles which 
need not here be detailed. 


Mahadeo Prasad, an orthodox Hindu, had no male issue. 
His properties were extensive. On the 17th November, 1898, 
he made a will whereby, in the event of his leaving no male issue, 
he vested in the Kayastha Pathshala the whole of his property 
(with certain exceptions) subject to a series of trusts bearing 
considerable resemblance to trusts afterwards declared by the 
trust deed now before the Board. His only daughter having 
been married in 1900, he executed a codicil to his will on 4th 
November, 1903, making provision for certain relations but 
not otherwise fundamentally altering the scheme of the will. 
The deed of trust executed by him on 9th April, 1914, began 
by referring to his Hindu beliefs, his desire to maintain the 
temples built by himself and his ancestors, his desire for 
improved education among Kayasthas, his intention to provide 
for his heirs, relations and old family servants, and his wish 
that two houses belonging to him—one in Allahabad and one 
in Nanpur—should be preserved :— 

“For all these objects I made directions under a will and a codicil. But 
as I have been suffering from albuminuria for the last 14 years, and my right 
eye has become defective since 1909, it is now my intention that I should 
after making arrangements for myself also, create a trust about all these 
matters during my lifetime, so that I might be somewhat relieved during my 
lifetime, be able to spend most of my time in the worship of God and be also 
satisfied that proper arrangements about all the matters would be made. 


Therefore, I, while ina sound state of body and mind and in the enjoyment 
of all my senses, proclaim and declare a trust in respect of my entire immova- 


‘ble property worth about 17 lacs of rupees, mentioned in list (a) at the foot 
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of. this document, with the exception of house No. 764, situate in mohalla 
Yahaiapur, known as Kothi Satti Chaura, and mauza Kayam Khadau, Tauzi 
No. 6926 included in No. 4 pargana 63, district Darbhanga, and give in writing 
that the entire immovable property, aforesaid, which is at this time in my 
possession, shall be considered to be included in the trust for the undermen- 
tioned objects, on the conditions specified below, which trust shall inure for 
ever.” 

- CI. 2 of the deed details the objects of the trust by short 
descriptions lettered (a) to (s) of which the first nine are as 
follows :— 

“(a) Worship in the residential house in the city of Allahabad. 
“(b) Repairs and expenses of the temple of Sheo at Nanpur. 
““(c) Repairs and expenses of the temple of Sheo at Benares. 


“(d) Repairs and expenses of the temple of Sheo at Qasba Kara, in the 
district of Allahabad. 


“(e) Expenses of the fair of Sri Kalyani Debi, held in the city of 
Allahabad. 


“(f) The funeral, ‘shrad’ and Gaya expenses of mine (sic) and those of 
any wife. 


“(g) Payment of the donation to the Allahabad Kayastha Pathshala or 
(expenses of) establishing a college in the name of me, the executant, for 
higher education. 


“(h) Payment of donation to the Hindu University. 

“(i) Scholarship and aid to indigent students of my caste.” 

The remaining objects are ordinary forms of private 
‘benevolence towards relations and friends—e.g., allowances, 
houses, dowries; to which are added payment of the settlor’s 
debts and improvement of the value of the trust property. 


` Elaborate provisions are laid down for the management 
of the trust, 15 per cent. of the entire income being reserved 
for management expenses. In the Allahabad house a right of 
residence is given to his widow, daughter, eldest grandson and 
his male descendants according to the rule of primogeniture 
(cl. 9). The income of the village Gaura is appropriated to 
the expenses of the temple at Benares (cl. 12). Three-fourths 
of the net profits of certain shares in villages in the district of 
Allahabad is given to two named relatives in equal shares with 
a provision that the right is to go to their male descendants 
‘generation after generation, and on failure of male descendants 
to certain females. Three-fourths of the profits of other 
villages is given to the settlor’s nephews and is to go to their 
male descendants and in default to certain females (cl. 15). 


The remainder of the profits of the trust property, after 


. providing certain annual sums for pujas and repairs ‘and 
Rs. 20,000 for the funeral and shradh of the settlor and his 
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wife, is: to be divided into two equal parts: -. The first half of 
such profits is to provide a perpetual allowance going first’ to 
the wife, then to the daughter, then to the grandsons, then ‘to 
the male issue of the ‘grandsons generation after generation 
according to a complicated scheme. The second half of such 
profits, after carrying one-twentieth thereof to reserve, is to be 
applied to the upkeep of the Nanpur house, certain travelling 
expenses, the payment of two sums of Rs. 10,000 to nephews» 
establishing new markets in connection with the trust proper- 
ties, support and assistance to members of the settlor’s, family 
and near relations, support and education of certain named 
persons, the marriage expenses of the three daughters of a 
friend, and the payment of a lac of rupees to the Kayastha 
Pathshala Allahabad. When a lac of rupees has been accumu- 
lated to ensure payment of land revenue and as a provision in 
case of famine and other emergency, then two other objects 
are brought within the trusts which apply to “the second half 
of the profits”—viz. (1) the giving of Rs. 25,000 to the Hindu 
University at Benares upon certain conditions and (2) scholar- 
ships and help for indigent Kayastha students. 

Upon the face of this summary description of the trusts 
of the deed it is evident that serious questions may arise under 
Ss. 14, 16 and 17 of the Transfer of Property Act in connec- 
tion with several of the dispositions in favour of relatives and 
friends. The consequences which would flow from this or 
that disposition being held to be invalid call for careful 
consideration, both as a matter of construction of the deed, 
and also in view of the question whether the will of the settlor 
was revoked by the deed, in whole or in part, absolutely or 
conditionally. If the present suit had been a suit for adminis- 
tration of the trusts of the deed and of the assets belonging to 
Mahadeo at the date of his death, detailed consideration of the 
problems presented by this settlement in the events that have 
happened might before now have elucidated the rights of the 
plaintiffs, whether as Mahadeo’s representatives or otherwise. 
But their Lordships find it difficult to understand. why the 
invalidity of certain of the gifts to relatives should be sup-. 
posed to be fatal to other dispositions apparently separable, or 
why the charitable gifts should be thought bad becatse, though: 
substantial, they do not involve a sufficiently large part of the 
settled property, or because the beneficial interest is not given 
to a specified individual or individuals. Nor does’ it now 
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matter that: the settlor reserved to himself a power, which he 
never exercised, to revoke the trusts. There is in this case no 
question of any attempt to defraud creditors, and, as the settlor 
himself acted for years as trustee in carrying out the terms of 
the deed, the contention that the deed was a mere “ paper 
transaction” cannot be maintained. In so far asthe settlor’s 
‘bounty to his relatives has been misguided and is contrary to 
law it will fail of effect, and other dispositions will also fail if 
they are dependent thereon or inseparable therefrom. But the 
deed is not an unlawful agreement under Ss. 23 and 24 of the 
Contract Act, nor does anyone suppose that the deed was 
intended to create a debutter,—still less that this Hindu was 
establishing a Mahommedan wakf. No doubt the authorities 
are.clear to the effect that a disposition of property cannot be 
supporied as a dedication if it is not a real dedication. Thus 
in the case of a wakf, before the Mussulman Wakf Validating 
Act (VI of 1913) it was held that the test was not whether 
the gift to charity was substantial but whether the property 
was substantially dedicated to charity (Balla Mal v. Ata Ullah 
Khan!). The principle to be applied to the case of a Hindu 
debutter may be seen from Jadu Nath Singh v. Thakur Sita 
Ramjiz. But, though the settlor had certain religious objects, 
the'case before the Board is in its general character a case of 
private bounty and educational trusts. The question which 
arises is not the question of dedication, but of the application 
‘to these particular trusts of Ss. 14, 16, 17 and 18 of the 
Transfer of Property Act,-or more strictly, as the deed was 
executed before 1929, of these sections read subject to the 
saving (at that time made by S. 2 of the Act) for the rules of 
Hindu Law.. Under these sections non-charitable dispositions 
bad for perpetuity will not be validated by the pea of 
charitable trusts. 


As the case of Sookhmoy Chunder Dass v. M ee, Dasi8 
has been referred to by the High Court and cited to the Board 
in argument by learned counsel for the respondents, it may 
be noted that the Hindu rule against perpetuity was in 
that .case. applied to the provisions of a Hindu’s will with 
the result that no independent gift for charitable or 
religious purposes remained. Six-sixteenths of the income 
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was ‘to be devoted to maintaining the family worship and the 
family for ever: this provision was held bad, no part of the 
corpus of the estate ever vesting in anyone beneficially. 

To treat the deed of 9th April, 1914, as a nullity because 
of the “dominant” or “substantial” purpose of the deed asa 
whole is not in their Lordships’ opinion a conclusion warranted 
in this case by: any principle of law. It will be open to any 
person interested, including any of the plaintiffs, in appropriate 
proceedings to have the deed construed and its provisions so 
far as valid applied to the events which have happened, and all 
further questions settled whether arising under the deed, the 
will or on intestacy. But that the Kayastha Pathshala should 
be ejected from the trust properties in the suit now before the 
Board is in their Lordships’ opinion without legal warrant, 
and their Lordships will humbly advise His Majesty that this 
appeal should be allowed and the decree of the trial Court 
dismissing the suit should be restored with costs Propao. 
The cross-appeal must be dismissed with costs. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: R. S. Nehra & Co. 


R. C. C. Appeal allowed. 
B. V. V. Cross-appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice VARADACHARIAR, Mr. JUSTICE 
Burn AND MR. Justice PaAnpRANG Row. 


The Secretary to the Board of 
Revenue (Separate Revenue), 


Madras me Petitioner* 
v. 
Rm. PL N. Rm. Alagappa 
Chettiar and another na Respondents. 


Siamp Act (H of 1899) —Partnership with five bariners—Dissolution of— 
Deed allotting the net assets iniwo groups betweenthem—If an “instrument 
of partition”—‘Severalty’ in S.2,cl. (15)—Meaning of—If division must be 
between individuals—Insirument also a deed of dissolution—Effect of— 
Chargeable as partition deed by reason of S. 6—Pariners—If co-owners. 

Where two firms at N and K were jointly owned -by five persons, of 
whom three were undivided members of a family, the fourth their distant 
and separated coparcener and the fifth a stranger, and an award was passed 





* Referred Case No. 5 of 1935, . © + 17th November, 1936. 
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by arbitrators and embodied in a document assigning the firm at N to the 
three undivided members as a group and the firm at K to the other two 
persons as a group. i 

Held, the document is “an instrument of partition” within the meaning of 
S. 2 (15) of the Stamp Act and must be stamped as such under Art. 45. 
Though it may also fall under Art. 46 (b) asan instrument of dissolution of 
partnership, it has to be stamped under Art. 45 with the higher stamp duty by 
reason of S. 6. 

The fact that the allotments are not to each individual among the 
original co-owners but to groups does not make ‘any difference because the 
true antithesis in S. 2 (15) is between the original common ownership and the 
subsequent cessation of that common ownership. From the difficulty in 
applying the conception of co-ownership to individual items of partnership 
assets, it is not correct to say that partners are not co-owners with regard to 
the net assets of the partnership on the dissolution and a document embody- 
ing an arrangement dividing the assets between themselves, though it may 
take place as part of ascheme of dissolution as well, is “an instrument of 
partition”. 

Choturam v. Ganesh, (1901) 3 Bom.L.R. 132, approved. 

Case stated under S. 57 of the Stamp Act II of 1899 by 


the Board of Revenue (Separate Revenue), Madras. 


The Government Pleader for Petitioner on 16th Novem- 
ber 1936, 


N. Srinivasa Aiyangar for The Government Pleader this 
-day. 

K. Rajah Aiyar, V. Ramaswami Aiyar and N. G. Krishna 
Aiyangar for Ist Respondent. 


Other respondent appeared neither by person nor by 
Advocate. 


The judgment of the Court was delivered by 


Varadachariar, J.—The nature of the document with 
reference to which this reference under S. 57 of the Stamp 
Act has been made is briefly described as follows in paragraph 
2 of the Board’s reference. It is “an award by arbitrators and 
purports to direct a partition of two firms (A. L. Rm. of 
Nattanjan and A. L. Rm. of Kayan in Burma) between the 
five parties to the deed named therein. Of these five parties, 
Nos. 1 to 3 are undivided members of a family, No. 4 is their 
distant and separated coparcener and No. 5 is a stranger. 
The arbitrators after examining the parties orally and looking 
into the accounts have assigned by casting lots the A. L. Rm. 
firm at Nattanjan with all its assets and liabilities to the first 
group of parties Nos. 1 to 3 and the other firm at Kayan to the 
parties Nos. 4 and 5”. The document was executed in Burma 
on a stamp paper of Rs. 5 as a deed of dissolution of partner- 
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ship. The Collector of Ramnad was of opinion that the 
document should be stamped as an instrument of partition. 


The Boarď’s reference indicates the difficulty which the 
Board felt in agreeing with the Collector’s view. Ir S. 2, 
cl. (15) of the Stamp Act, an instrument of partition is defined 
as “any instrument whereby co-owners of any property divide 
or agree to divide such property in severalty”, and it includes 
also “an award by an arbitrator directing a partition”. 
Having regard to the meaning of the word “severalty” as 
given in the Concise Oxford Dictionary the Board thought 
that the division could be said to be one in ‘severalty’ only if 
the allotments had been to each individual sharer and not when 
the allotments were made as between several sub-groups of 
sharers all of whom together originally owned the properties in 
common. We do not think there is any force in this distinction. 
The true antithesis is between the original common ownership 
and the subsequent cessation of that common ownership. 
Whether the substituted ownership is created by way of 
allotments to each individual amongst the original common 
owners or to groups of individuals is not really the point for 
consideration but whether the original common ownership has’ 
ceased to exist or not. 


Before us, however, the objection has been stated in a 
different form by Mr. K. Rajah Aiyar who appears for the 
party. Hecontended that there being a special article, namely, 
Art. No. 46 providing for an instrument of dissolution of part- 
nership there is no reason why the document in the present 
case should be held to fall by a strained construction under 


.the definition of an instrument of partition. This argument 


ignores the provision in S. 6 of the Stamp Act which enacts 
that wherever.an instrument is so framed as to come within 
two or more of the descriptions in Sch. I and the duties 
chargeable thereunder are different, that document will be 
chargeable only with the higher of such duties. It is therefore 
no argument to say that the instrument in question is one 
‘relating to the dissolution of a partnership if according to its 
terms it also falls under the definition of an instrument of 
partition. The decisions in Christie v. Commissioners of Inland 
Revenue and Phillips v. Commissioners of Inland Revenuel 





., 1. .(1866 and 1867) L.R. 2 Ex. Cases 46 and 399. -> : 
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indicate that even according to the English practice where a 
dissolution of partnership is carried out by a document which 
in form effects an assignment of a partner’s share to another 
partner, the document is charged to stamp duty as a 
‘conveyance’. This shows that the fact of its being part of a 
scheme for the dissolution of a partnership does not prevent 
its being chargeable to stamp duty under other heads as well, 
if the terms of the document fall under some other head. 

Mr. Rajah Ayyar next contended that the document is not 
an instrument of “partition” because it would not be proper to 
regard partners as co-owners of the partnership property. The 
alternative views on this question have been stated in Venkata- 
ratnam v. Subba Raol and Samuvier v. Ramasubbier2, respec- 
tively. As pointed out in the latter case, there was a specific 
provision in S. 253 of the Contract Act declaring the partners 
to be the “joint owners” of the partnership property in the 
absence of any contract to the contrary. It will not therefore 
be correct to say that partners cannot be regarded as joint 
owners of the partnership property. It is true that the wording 
of S. 14 of the Partnership Act of 1932 is slightly different 
but it does not appear to us that it was intended to indicate 
any difference in principle (See Lindley on Partnership, Book 
I, Ch. V, S. 1). Mr. Rajah Ayyar instanced the possibility 
of a person being a working partner without any share in the 
partnership property but this involves no inconsistency with the 
above conception because the conception of co-ownership will 
be only in proportion to their shares in the partnership and is 
always qualified by ‘contracts to the contrary’ if any. The 
difficulty in applying the conception of co-ownership to indivi- 
dual items of partnership assets, is no reason against applying 
that description to the net assets of the partnership on.the dis- 
solution. S. 265 of the Contract Act was worded in a form 
suggesting that it was for the Court to distribute the net assets 
as amongst the partners; but S. 46 of:the.Partnership Act of 
1932 puts it clearly as a right of the partners to claim to have 
the surplus distributed amongst them or their representatives 
according to their rights. There is in our opinion accordingly 
no inherent incompatibility between the conception of co- 
ownership and the position of partners. On what basis the 








1. (1926) 51 M.L.J. 410: L.L.R. 49-Mad.:738. 
2. (1931) 60 M.L.J. 527. - + -> 
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valuation is to be made for the purpose of assessing stamp duty 
is a matter on which we are not called upon to express any 
opinion. 

Our attention was drawn to a case in Annamalai Chetty v. 
Annamalai Chetiy!, where a Bench of this Court laid down 
that no partner has a right to claim a division of any specific 
item of partnership property. This case does not touch the 
question whether, taking the partnership assets as a whole, the 
partriers are co-owners or not. On the other hand, in Choturam 
v. Ganesh®, where an arrangement had been made betweerm 
partners dividing certain items of partnership assets between: 
themselves without dissolving the partnership, a Bench of three 
Judges held that the document amounted to an instrument of 
partition. We do not see any reason for applying a different 
principle merely because such an allotment takes place as part 
of ascheme of dissolution. 


Our answer to the reference is that the document is liable 


‘to be charged to stamp duty as an instrument of partition. 


Ss. V.V, —-— Reference answered.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice PanpranGc Row. 
Pattinathan alias Krishnaswami Naidu .. Petitioner* 


Sea Customs Act (VIII of 1878), Ss. 167 and 186—Obstruction to Customs: 
Officer—What constitutes—Person going on cycle—Customs peons shouting: 
for purpose of search—Rider of cycle escaping by side track—Offence whether 
constituted, 

The obstruction referred to in S. 167 of the Sea Customs Act implies some- 
actual resistance offered to the public servant in the discharge of his duties.. 
Mere evasion or disobedience to a lawful order is not an obstruction to an. 
officer who issues the order. 

Where two customs peons who were stationed on a road to watch and 
arrest smugglers who were expected to pass along the road saw a bicycle- 
being driven very fast along the road and they shouted that they were customs 
men and wanted to search but the cycle was ridden fast along a side track and 
did not stop, and the rider of the cycle was then prosecuted for an offence- 
under S. 167 of the Sea Customs Act. 

_ Held, that the omission of the accused to stop the bicycle did not consti- 
tute an obstruction to the Customs Officer and that he was not liable to be- 
convicted under S. 167 of the Sea Customs. Act. 

Queen-Empress v. Sommanna, (1892) 2 M.L.J.120: LL.R.15 Mad. 22} 
and Emperor v. Aijaz Husain, (1916) LL.R. 38 All 506, considered. 


» 
ee 





. 1. (1919) 10 L.W. 67. 2. (1901) 3 Bom.L.R. 132. 
* Cr.R.C. No. 384 of 1936. f 9th November, 1936. 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First Class Magistrate 
of Cuddalore in C. A. No. 3 of 1936, preferred against the 
judgment. of the Court of the Stationary Sub-Magistrate of 
Cuddalore in C. C. No. 700 of 1935. 

T. E. Ramabhadrachari and K. Rama Ayyangar for 
Petitioner. 

-The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

The Court made the following 

Orver.—The petitioner in this case has been convicted of 
an offence punishable under S. 167, cl. 78 of the Sea Customs 
Act (VIII of 1878) according to which the offence is defined 
as follows :— 

“Tf any person intentionally obstructs any officer of Customs or other 
person duly employed for the prevention of smuggling, in the exercise of any 
powers given under the Act to such officer or person”. 

The sentence imposed on the petitioner was modified in 
appeal into one directing him to execute a bond for his good 
behaviour for one year. The only question that is argued in 
this petition, and that is an important question, is whether the 
facts as alleged and proved by the prosecution constitute the 
offence in question, or to put it more clearly whether the facts 
constitute obstruction. The facts are briefly as follows. Two 
customs peons who were stationed on a road to watch and 
arrest smugglers who were expected to pass along the road 
saw a bicycle being driven very fast along the road and they 
shouted that they were customs men and wanted to search. In 
spite of this the cycle was ridden fast along a side track and 
did not stop. Itis alleged that this non- -stopping of the cycle 
of which the petitioner was the rider constitutes obstruction to. 
the Customs Officer. It is not alleged that anything else was 
done by the petitioner which constitutes obstruction. The point 
therefore for decision is whether failure to stop when asked 
to stop by a Customs Officer who has the right to stop suspect- 
ed smugglers is an obstruction to the Custom Officer. I have 
no doubt that this question has to be answered in the negative. 
Mere evasion or disobedience to a lawful order is not an 
obstruction to the officer who issues the order. Obstruction 
implies some actual resistance offered to the public servant in 
the discharge of his duties. Obstruction is under certain 
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circumstances an offence under S. 186 and under certain other 
circumstances an offefice under S. 225. I have been referred 
to two decisions relating to each of the two offences, namely, 
Queen-Empress v. Sommannal and Emperor v. Aijaz Husain2. 
In my opinion reference to authorities is hardly required in 
dealing with a simple point like. this. It seems to me hardly 
arguable that when a man runs away when asked to stop, he is 
obstructing the man who asked him to stop. It follows there- 
fore that the facts alleged and proved in this case do not 
constitute the offence of which the petitioner has been convict- 
ed. The conviction of the petitioner must therefore be set 
aside. The direction to the petitioner to execute a bond for 
his good behaviour for one year is set aside and that bond is 
cancelled and the petitioner is acquitted. 


B. V. V. Accused acquitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice HorwIiLL. 
Muthu Kr. Ar. PI. Arunachalam : À 
Chettiar ; _ «+ Petitioner* (Petitioner) 
v. i 
tiar and another.. Respondents (Respon- 
dents). 


.Civil Procedure Code (V of 1908), S. 73—Decree against father—Decree 
against father and sons--If against same judgment-debtor—No ivestigation 
as to binding nature of debt in decree against father, 

A person who has obtained a decree against the father alone on a promis- 
sory note executed by the father is not entitled to rateable distribution out of 
sale proceeds representing the son’s share obtained in execution of a decree 
passed against the father and son, as the decrees cannot be said to be against 
the “same judgment-debtor” within the meaning of S. 73 of the Civil Proce- 
dure Code, at any rate where the holder of the decree did not make the son 
‘a party even to his execution petition and it has not been found whether the 
decree was obtained on a debt binding against the son. 

Ramakrishna Chettiar v. Viswanatha Chettiar, (1935) 69 M.L.J. 711: 
LL.R. 59 Mad. 93 (F.B.), distinguished. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Dindigul 
dated the 23rd April 1934 and made in E. A. No. 153 of 1934 
in E. P. No. 163 of 1933 in O. S. No. 34 of 1932. 





Kalayappa Chet 





1. (1892) 2 MLJ. 120: I.L.R. 15 Mad. 221. 
2. (1916) LL.R. 38 AH. 506, 
*C.R. P. No. 1343 of 1934. Ha 28th September, 1936 
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C. S. Venkatachari and P. S. Sarangapani Aiyangar for 
Petitioner. 


T. P. Gopalakrishna Aiyar for Respondents. 
The Court delivered the following 


JupDGMENT.—The respondents in this petition attached the 
whole family property of the father and the son before 
judgment. - A decree was obtained and the property was subse- 
quently brought to sale and the purchase money deposited in 
Court. The father became insolvent and the father’s share of 
the proceeds was handed over to the Official Receiver. 
Because the son’s share had already. been attached the father 
had no power over the son’s share of the property and so the 
Official Receiver was allowed to take only the father’s share of 
the proceeds. The petitioner, who obtained a decree against 
the father on a promissory note debt, has filed a petition for 
rateable distribution. The Subordinate Judge of Dindigul 
held that the petitioner could not be granted this relief. 


The argument of the learned Advocate for the petitioner 
is that as the son is liable for his father’s debt, it is not 
necessary for him to add the son as a party to execution 
proceedings against the family property, that his decree against 
the father must be considered to be a decree against the son 
also, and that he can therefore execute his decree against the 
son’s share of the family property. S. 73 only applies to the 
execution of decrees against the same judgment-debtor; but I 
have been referred to a Full Bench decision in Ramakrishna 
‘Chettiar v. Viswanatha Chettiar! to the effect that the words 


„same judgment-debtor” must not be construed too strictly.. 


There, one creditor obtained a decree against the father and 
then after his death added his two sons as his legal represen- 
tatives, and a second creditor obtained a decree against the sons 
of the father after the father’s death. It was held that in fact 
the decrees were against the estate of the deceased father and 
that it made no difference that in one case the name of the 
father was given and in the other the names of the sons. In the 
case under consideration the respondent has a decree against the 
son as well as the father, whereas the petitioner has a decree 
against'the father only. In his execution petition, the petitioner 
did not even make the son a party on the ground that he was 





1. (1935) 69 M.L.J. 711: LL.R. 59 Mad. 93 (F.B.). 
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liable for his father’s debts, and we do not even know that the 
decree was obtained against the father for a debt binding on 
the son. In these circumstances I am not satisfied that the 
decree of the petitioner can be considered to be a decree against 
the son also, which alone would entitle him to rateable distri- 


- bution. 
-The petition is therefore dismissed with costs. 
S. V. V. —— . Petition dismissed. 
aS [FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[Ordinary Original Civil Jurisdiction. ] 

Present:—Sir Horace Owen Compton Beastey, Kt., 
Chief Justice, Mr. Justice Mocxerr AND Mr. JUSTICE 
LAKSHMANA Row. 

(In Chambers.) . 
[In the maiter of The Indian Income-tax Act XI of 1922 
and 

In the matter of The Assessment of Messrs. P. T. 

Chengalvaroya Chettiar and P. L. M. M. V. S. and Company, 


Madras ] 
The Commissioner of Income-tax, 
Madras ; .. Petitioner* 
v. 
Messrs. P. T. Chengalvaroya Chettiar 
and another . Respondents. ` 


Income-tax Act (XI of 1922), S. 44—Shell coniraci—Amounts payable in 
three instalments—Instrument. describing it as‘ the annual lease amount’—~ 
Whether revenue and nota capital expendtture—Jurisdiction of Incomte-tax+ 
Officer to assess the firm jointly and severally after partnership has 
discontinued. 


An assessee firm by a deed dated 2nd July, 1930, got the exclusive right 
to excavate shells lying under Government property for three years fora 
payment of Rs. 30,000 odd payable by three instalments described in the 
instrument, for every one-third of the amount, as ‘the annual lease amount’. 
Originally this amount of Rs. 30,000 odd was allowed to be deducted-by the 
Income-tax Officer as being a payment out of revenue and not a capital 
expenditure. Subsequently having regard to U. Chengalvaroya Mudaliar v. 
The Commissioner of Income-tax, Madras, (1934) 7 I, T. C. 323, that 
allowance was cancelled and the sum treated as capital expenditure i in the 
hands of the assessee. On a reference as to whether this amount, was to be 
treated as capital expenditure and whether after the dissolution of the 
partnership of the assessee firm, the Income-tax Officer had jurisdiction to ° 
assess the firm asa unitand whether S.44 of the Act gave him jurisdiction 





* O. P. No. 187 of 1936: - 4th December, 1936. 
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to both make a joint and several assessment in respect of the shares of the 
individual partners, 
Held, (1) that the facts of the case were not distinguishable from 

U. Chengalvaroya Mudaliar v. The Commissioner of Income-tax, Madras, 
(1934) 71. T. C. 323, since the words ‘the annual lease amount’ did not make 
-any material difference or alter its nature. 

_ (2) That the words in S. 44 of the Act ‘tax payable’ means “tax that is 
due to be paid” that is “tax which the firm or partnership would be liable to 
‘pay if it had not been discontinued”, also “tax either found to be due already 
or that will be found to be due in the future”. Hence the Income-tax 
‘authorities were correct in assessing the partners of the discontinued firm 
jointly and severally in respect of the profits carried by the firm before it 
was discontinued. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under S. 66 (2) of 
the Indian Income-tax Act (XI of 1922) (hereinafter referred to 
as the Act). 


The petitioners who constituted a firm were carrying on 
business in excavation and sale of chunam shells within the juris- 
diction of the Income-tax Officer, Madras, III Circle. They 
entered into separate leases, one with the Government and the 
other with the Venkatagiri Samasthanam, by which they obtained 
the privilege of excavating chunam shells from certain lands 
belonging to the lessors. The leases were for a period of 3 years 
and expired in 1933. But the business continued till about May 
1934 when the last stock was disposed of. The partners did not 
however settle their accounts till about July, 1935, and the firm 
became finally dissolved before the close of 1935. 


For the tax year 1934-35 (previous year Calendar year 1933) 
the firm was originally assessed on a total income computed at 
Rs. 21,749 on 4th December, 1934, The firm disputed the correct- 
ness of the method followed by the Income-tax Officer in computing 
its income and filed an appeal to the Assistant Commissioner. But 
the Assistant Commissioner overruled the firm’s contentions and 


«dismissed the appeal by his order dated 8th February, 1935. The. 


petitioner firm did not raise any objections to the assessment as 
‘confirmed by the Assistant Commissioner. 


Subsequently on 27th March, 1935, the Income-tax Officer 


found that in computing the income as abové the amount paid by“ 


the petitioner firm to the lessors, viz., Rs. 30,450 to the Government 
_ and Rs, 43,987 to the Venkatagiri Samasthanam had been wrongly 
allowed in view of the decision‘of the Madras High Court in 
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Chengalvaroya Mudaliar v, Commissioner of Income-tax, Madrast. 
He accordingly started proceedings under S. 34 and served a notice 
on the petitioner firm on 29th March, 1935. The petitioner firm then 


‘made a return showing a loss of over Rs. 30,000 and in regard to 


the proposal to make a supplemental assessment in respect of the 
lease amounts originally allowed as expenditure contended that 
the decision of the High Court mentioned above had no applica- 
tion to this case. 


A copy of the instrument of lease dated 2nd July, 1930, under 
which the sum of Rs: 30,450 was paid to the Government is filed 
marked Ex. A. By clause (ii) of this agreement the petitioners 
agreed with the Revenue Divisional Officer to have the exclusive 
privilege of excavating chunam shells within the area specified in 
the agreement from Ist July, 1930 to 30th June, 1933, both days 
inclusive. Cl. (iii) of the agreement runs as follows :— 

“The lessee shall pay into the Sub-Treasury at Sulurpet or at any 
Government Treasury the sum of Rs. 30,450 (Rupees thirty thousand four 
hundred and fifty) in twelve equal instalments payable in advance on the 21st 
day of July and October, 1930, January, April, July and October, 1931, 
January, April, July and October, 1932 and January and April, 1933, the 
annual lease amount being Rs. 10,150 (Rupees ten thousand one hundred and 
fifty) in consideration of the aforesaid exclusive privilege having been 
granted to him.” : 

The agreement contained other clauses which are not relevant 
for a consideration of the point at issue in this case. The payments 
in question, viz., Rs. 30,450 were made on the dates specified in the 
agreement, l 


After hearing the petitioner firm’s Advocate the Income-tax 
Officer held that the sums paid .to the Government and the 
Venkatagiri Samasthanam ought to the treated as capital expendi- 
ture. He therefore added Rs. 74,437 to the income originally 
assessed and made a supplemental assessment accordingly on 23rd 
December, 1935. The notice of demand was served on one of the 
partners on the 10th January, 1936. 


The petitioner firm appealed to the Assistant Commissioner 
and contended among other things— 

(1) that the amount paid to the lessors was a deductible item 
of expenditure; and 


(2) that the petitioner firm having been dissolved no assess- 
ment should have been made on the firm as such and that separate 
assessments if any shduld have been made on the individual 
partners of the firm on their respective iam in the profits of the 
business. 


1. (1934) 7 LT.C. 323. 
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‘The Assistant Commissioner allowed Rs. 43,987 paid to the 
Venkatagiri Samasthanam and overruled the petitioner firm’s 
objection in respect of the disallowance of Rs. 30,450. Heaccord- 
ingly reduced the assessment to Rs. 52,199. On contention (2) 
above he held that the assessment had been correctly made. An 
extract from his order is filed marked Exhibit B. 


8. The petitioner firm now requires me to refer to the High 
Court 3 questions marked 1, 2and 3 in the application for reference. 
I consider it unnecessary to refer question (3) in view of a prior 
decision of this Court reported in The Commissioner of Income- 
tax, Madras v. Raja of Parlakimedii, I accordingly refer questions 
(1) and (2) which are as follows :— 

“(1) Whether the sum of Rs. 30,450 paid by the assessee to the Govern- 


ment under the instrument of lease dated 2nd July, 1930, is inadmissible as a 
revenue expenditure. 


(2) Whether after dissolution of the partnership the Income-tax Officer 
had jurisdiction to assess the firm as a unit and whether S. 44 of the Act 
gives jurisdiction to the officer both to make a joint and single assessment: or 
whether the individual partners alone are liable to be assessed in respect 
of their proportionate shares.” 

Question (1).—The facts of this case are similar to those in 
Chengalvaroya Mudaliar’s case, decided by this Court (Chengalva- 
roya Mudaliar v, Commissioner of Income-tax, Madras). The 
amount payable to the Government was a lump sum of Rs. 30,450 
and what the petitioner firm obtained in return was the exclusive 
right to excavate chunam shells within a specified area for a spe- 
cified period. Asin the case mentioned above the payments in 
question were not made as an outlay in an already acquired busi- 
ness, in order to carry it on andtoearn a profit out of this expense 
as an expense of carrying iton; but were made to acquire the 
business. The payments cannot be regarded as representing the 
cost of the shells excavated as they were not based on the quantity 
of shells excavated and were not in any way dependent on any ex- 
cavation being made at all. The fact that the agreement mentions 
Rs. 10,150 as the “annual lease amount” does not in my opinion 
distinguish this case from Chengalvaroya Mudaliar’s case mention- 
ed above. The lease was for a period of 3 years and the amount 
payable to Government was a lump sum for the whole period, 
though it was made payable in 12 equal instalments, as in 
Chengalvaroya Mudaliar’s lease (please see paragraph 3 of the 
agreement in that case, Exhibit A, Chengalvaroya Mudaliar v. 
Commissioner of Income-tax, Madras2), The facts of this case 
being substantially the same as those in the case mentioned above, 
the question should, in my opinion, be answered in the affirmative. 





© OIS (1925) 2 LT.C. 104. 2. (1934) 7 LT.C. 323 at 325. 
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Question (2).—It is not disputed that during the ‘previous 
year’ in question the petitioner firm carried on a business ‘and made 
profits therefrom. Under S. 3 of the Act such profits are liable to 
be assessed in the name of the firm, The Income-tax Officer 
started proceedings in time by serving the necessary notice on the 
firm but before he could complete the assessment the firm was 
dissolved. The notice of demand was therefore served on one of 
the ex-partners. The question arises whether the assessment made 
under such circumstances is legal. It appears to me that S. 44 of 
the Act was intended to meet such a case, and that it imposes a 
liability on the partners of a defunct firm to submit to an assess- 
ment made in the name of the firm. It will be noted that this 
section forms part of Chapter V which is headed “Liability in 
special cases”. The argument on behalf of the petitioners is that 
this section merely provides for recovery from the ex-partners of 
tax imposed on the firm before its dissolution, But if this were 
so the provision would naturally occur in Chapter VI (headed 
“Recovery of Tax and Penalties”) and not in Chapter V; and more- 
over this section regarded as mere machinery for collection is 
otiose, for when an assessment has been made on the firm the tax 
demanded is a debt due by the firm, and the partners after dissolu- 
tion are under the general law (Contract Act, S. 249; now S. 45 


` of the Indian Partnership Act) jointly and severally liable for all 


such debts. It appears to me therefore that this section like the 
other sections in the same chapter of the Act, creates a liability to 
assessment. The profits to be assessed, according to the section, 
are those of the firm, and the tax due on such assessment may be 
recovered from any or all of the ex-partners. ` 


M. Patanjali Sastri for Petitioner. 
M. Subbaroya Aiyar for Respondents. 


The Court delivered the following 


JupGMENT.—Two questions have been referred to us by 
the Commissioner of Income-tax, viz. :— 

“(1) Whether the sum of Rs. 30,450 paid by the assessee to the Govern- 
ment under the instrument of lease dated 2nd July, 1930, is inadmissible as a 
revenue expenditure; and 

“ (2) Whether after dissolution of the partnership the onea 
Officer had jurisdiction to assess the firm as a unit and whether S. 44 of the 
Act gives jurisdiction to the officer both to make a joint and several assess- 
ment or whether the individual partners alone are > liable to be assessed i in 
Tespect. of their proportionate shares”. 


‘With regard to: question No. 1, the fits: are quite sufficiently 
Stated by the. Commissioner.of Income-tax in. his letter of 
reference, but, quite briefly they are that the assessee by a deed 
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dated the 2nd July, 1930, got the exclusive right to excavate 
shells lying under Government property for three years for a 
payment of Rs. 30,450 payable by certain instalments and des- 
cribed in the instrument as regards Rs. 10,150 (being one-third 
of the amount stated) as “the annual lease amount”. This 
sum of Rs. 30,450 was originally allowed to be deducted by 
the Income-tax Officer as being a payment out of revenue 
and not a capital expenditure. Subsequently, having regard to 
this High Court’s decision in U. Chengalvaroya Mudaliar v. 
The Commissioner of Income-tax, Madras,1 that allowance 
Was cancelled and the sum was treated as a capital expenditure 
in the hands of the assessee. Hence this reference. In our 
view, the facts of this case are not distinguishable from the 
facts in Chengalvaroya Mudaliar’s case. There it was held 
that having regard to the instrument, the expenditure was an 
initial expenditure without which the assessee could not even 
have begun winning the shells and it was, therefore, a capital 
expenditure. We have had addressed to us a strenuous argu- 
ment by Mr. Subbaroya Aiyar that there is a very material 
distinction between the words in the instrument in this case to 
those in Chengalvaroya Mudaliar’s case. He contends that as 
the words “annual lease amount ” appear in the instrument in 
question here and do not appear in the instrument in Chengalva- 
roya Mudaliar’s case, it renders the agreement in question a 
rental agreement and that full significance must be given to 
the words ‘annual lease amount” and they must be taken as 
showing that the payment to be made under the instrument 
‘was a payment by way of rent and therefore a revenue 
expenditure and not a capital expenditure as in Chengalvaroya 
Mudaliar’s case. We are unable to see that those words make 
any material difference. The transaction in question is exactly 
the same-as that in Chengalvaroya Mudaliar’s case and the use 
of the words “ annual lease amount” does not, in our opinion, 
alter its nature. The answer to the first question must be in 
the affirmative. l 

With regard to the second question, the assessment here 
was made by the Income-tax authorities under S. 44 of the 
Act which reads as follows :— 


“Where any business, profession or vocation carried on bya firm has 
fheen discontinued, every person who was at the time of such discontinuance 








1. (1934) 7 I. T. C. 323. 
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a member of such firm shall be jointly and severally liable for the amount of 
the tax payable in respect of the income, profits and gains‘of the firm”. 


The object of that section is perfectly clear. It isto enable 
the tax on the profits of a firm which has been discontinued 
to be got by the Income-tax authorities and to prevent the 
avoidance of taxation, by the discontinuance of the firm. The 
words are, in our opinion, perfectly clear but Mr. Subbaroya 


- Aiyar contends that unless an assessment upon the firm has 


already been made before its discontinuance, which is not the 
case here the partners of it cannot be assessed jointly after its 
discontinuance, because according to him the words “tax 
payable” in the section mean “payable as the result of an 
assessment already made upon the firm”. If this contention 
is correct, it leads to a strange result. The object of the 
section being perfectly clear, viz., to get at the tax on the 
profits of the firm made before its discontinuance, and bearing 
in mind that that is its object, the result of the contention, if 
correct, would be that the tax recoverable would be less than 
that recoverable if the business had not been discontinued. In 
such a case the tax would have been upon the profits of the 
business but if a separate assessment is made upon the partners 
separately and not jointly after the discontinuance of the 
business it is conceded that the tax recoverable would be less. 
We are unable to see why the fact that an assessment has not 
been made upon the firm previous to its discontinuance should 
bring about such a result. It seems to us that “tax payable” 
means “tax that is due to be paid”, “tax which the firm 
or partnership would be liable to pay if it had not been 
discontinued ” ; “tax either found to be due already or that will 
be found to be due in the future”. That being so, we are 
clearly of the opinion that the Income-tax authorities were 
correct in assessing the partners of the discontinued firm jointly 
and severally in respect of the profits earned by the firm before 
it was discontinued. 

Question No. 2 is answered accordingly. 

The Income-tax Commissioner will get Rs. 250 costs. 

K. C. Questions answered in the afirmative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VARADACHARIAR. 
Karuppa Goundan and another .. Appellants* in both 


(Defendants) 
v. 
Jaganmandalathipathi, Gopanna 
Manradiar, Minor, Zamindar of 
Poravipalayam represented by the 
Manager, Court of Wards .. Respondent in both 
; , (Plaintiff in both). 


Court of Wards Act (I of 1902), Ss. 8 and 52—Suits on behalf of Ward Karinos 
by Collector—Sanction of the Court of Wards previous to filing not obtained cas an. 
—Similar suits already filed with previous sanction—Collector’s responsibility Gopanna 
—Whether third parties can take advantage of the contravention if atall of | Manradiar, 
the provisions of S. 52 of the Act. 

The provisions of Chapter VI of the Court of Wards Act are provisions 
which third parties cannot take advantage of. They are primarily meant for 
the benefit of the Ward and not for the benefit of third parties, though some 
of them may impose restraints upon third parties in the interests of the Ward. 

The provision in S. 52 can by no means be regarded as taking away the 
jurisdiction of the Civil Court to deal with the matter, whatever responsibi- 
lity a manager might incur, if he should institute a suit in contravention of 
the provisions of S. 52. The proviso to that section that to avoid the bar of 
limitation a manager may file a suit even before obtaining sanction of the 
Court of Wards is itself an indication that restrictions of this kind cannot be 
regarded as matters going to the jurisdiction of Civil Court. The authorisa-' 
tion required by S. 52 is no doubt stated to be one from the Court of Wards 
but S. 8 provides not merely that the Court may exercise its process through 
the District Collector but also that it may confer its powers on any such 
Collector. 


Where the Collector took upon himself the responsibility of instituting 
suits on behalf of a Ward and it was-obvious that he acted in accordance with 
the Court of Ward’s proceedings in other similar suits filed alıeady by them, 


Held, that there could be very little. doubt that the present suits were 
similar to the ones instituted with the previous sanction of the Court of 
Wards and hence the suits should be held to have been in accordance with 
the provisions of S. 52 of the Court of Wards Act. 


R. 137, Court of Wards Manual (Notes), referred to. 

Appeals against the decree of the District Court of 
Coimbatore in Appeal Suits Nos. 218 and 219 of 1931 respec- 
tively preferred against the decrees of the Court of the District 
Munsiff (Additional) of Coimbatore in Original Suits Nos. 
919 and 920 of 1929 respectively. 


V.V. Srinivasa Aiyangar and V.V. Ramadurai for Appel- 
lants. 





* S.A. Nos. 28 and 29 of 1933. 12th November, 1936, 


Karuppa 
Goundan 
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Gopanna 


Manradiar. 


190 THE MADRAS LAW JOURNAL REPORTS. [1937 


V. K. Thiruvenkatachari for Respondent. 

The Court delivered the following 

JupGMENT.-—These two second appeals arise out of suits 
in ejectment instituted on behalf of a minor whose estate is 
under the Management of the Court of Wards. The questions 
of fact arising in the case are concluded by the concurrent 
findings of the Courts below. l 


The only question of law raised in these second appeals is 
that referred to as Point- No. 1 in paragraph 2 of the lower 
appellate Court’s judgment, namely, whether in view of the 
provisions of S. 52 of the Court of Wards Act, these suits are 
maintainable in the absence of express sanction from the Court 
of Wards. 


I may at the outset state that I am not by any means 
satisfied that the provisions of Chapter VI of the Court of 
Wards Act are provisions which third parties can take advan- 
tage of. They are primarily meant for the benefit of the ward 
and not for the benefit of third parties, though some of them 
may impose restraints upon third parties in the interests of the 
ward. The provision in S. 52 can by no means be regarded as 
taking away the jurisdiction of the Civil Court to deal with 
the matter, whatever responsibility a manager might incur if 
he should institute a suit in contravention of the provisions of 
S. 52. The proviso to that section that to avoid the bar of 
limitation a manager may file a suit even before obtaining the 
sanction of the Court of Wards is itself an indication that 
restrictions of this kind cannot reasonably be regarded as 
matters going to the jurisdiction of the Civil Court. It is not 
however necessary to come to any final conclusion on’ this 
aspect of the matter, because the documentary evidence in the 
case suffices to establish that the suit has been instituted with 
proper authority. The authorisation required by S. 52 is no 
doubt stated to be one from the Court of Wards but S. 8 


- provides not merely that the Court may exercise its powers 


through the District Collectors but also that it may confer its 
powers on any such Collector. 

As regards institution of suits on behalf of the Ward, the 
provision in r. 137 of the Madras Court of Wards. Manual is 


-to the effect that when difficult or doubtful points of law or 


special important issues are involved, the manager should 
obtain the sanction of the Collector before instituting the suit 
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and ‘whenever in the Collector’s opinion, the matter is of 
sufficient importance, the Court’s sanction should be obtained. 
Even if the above had stood by itself, an authorisation by the 
Collector would be good because the rule leaves it to his dis- 
cretion as to whether or not he should obtain the Court’s 
sanction in a particular case. In the notes to that rule, 
reference has been made to Proceedings No. 3674 dated 14th 
November, 1893 and to Proceedings No. 48 dated 4th Septem- 
ber, 1911, the result of which is stated as follows :— 


_ “When the Court of Wards has approved the institution of a suit and 
the draft plaint to be filed in it, Collectors may themselves authorise the 
institution of suits in similar and connected cases arising subsequently”. 


This is apparently what happened. in the present case. 
Ex. M shows that the Collector has been in correspondence 
with the Court of Wards in respect of steps to be taken for the 
recovery of several items of land belonging to the temple under 
- . the management of the ward. Suits were sanctioned in res- 
pect of some items but it was apparently expected at that time 
that in respect of one item now in suit a litigation might not 
be necessary if the present defendant in O.S. No. 920 of 
1929. would agree to execute a lease in respect of the land in 
his possession. . This was apparently not done and hence both 
the suits now before me had to be instituted. Ex. M-1 shows 
` that the District Collector took upon himself the responsibility 
of sanctioning the institution of these two suits. Reading Exs. 
M and M-1 together, it is obvious that the Collector acted in 
accordance with the Court of Wards proceedings above set 
out, because there can be very little doubt that these suits are 
similar to the ones whose institution had been sanctioned by the 
Court of Wards as recorded in Ex. M. 


The Lower Appellate Court was therefore right in holding 
that the suits have been instituted in accordance with the pro- 
visions of S. 52 of the Court of Wards Act. 


The Second Appeals accordingly fail and are dismissed. 
with costs. "i i 


Leave to appeal is refused. 
K. C. —— Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice VARADACHARIAR. 


Boodapati Ankamma, wrongly des- 
cribed as Nannuru Ankamma 
in the decree and judgment of © 


the lower Court .. Abppellant* (Plaintif) 
v. 
Boodapati Bamaneppa .. Respondent (Plaintif). 


Hindu Law—Marriage—Boy forced to tie thali and go through cere- 
monials of marriage by compulsion—If marriage effected thereby—Effect of 
subsequent living as man and wife—Ceremonies gone through by boy willingly 
—Boy aged 18 or 20—Parents opposed to marriage—Valid. 

Where a person is forced to go through a marriage form to which he 
objects, and is compelled by seme people assembled there to sit on a plank 
and his hand is then seized by one of them and made to tie the thali round the 
girl’s neck, no legal relationship of husband and wife is thereby created 
between the parties, by whatever ceremonial gone through at the time. 

Though a Hindu marriage is a sacrament and not a contract and therefore 
the principles of contract law are not fully applicable to it, it cannot therefrom 
be argued that even fundamental principles like freedom of consent by some 
responsible person, if not by the spouses themselves, ought to be ignored. If 
a person never intended to go through the form of marriage, which he is 
compelled to go through as a kind of automaton, he cannot be held to have 
gone through the marriage at all. Butif after this form, the parties live 
in factas man and wife for a time, then the marriage will be valid, as any 
locus penitentiae that the husband might have been entitled to on the footing 
of being an unwilling party, he must be held to have lost by having chosen to 
live with the girl as husband for a time. 

If the marriage was a deliberately planned affair by the boy himself (here 
he was then 18 or 20 years old) and the boy went through the form of 
marriage of his own freewill, then the marriage will be valid whatever 
defects of ceremonial there might have been and notwithstanding the objec- 
tion of the boy’s parents to any such alliance. 


Appeal against the decree of the District Court of Nellore 
in Appeal Suit No. 186 of 1931 presented against the decree 
of the Court of the District Munsiff of Kanigiri in ae S. 
No. 800 of 1930. 


Ch. Raghava Rao for Appellant. 
G. Lakshmanna and G. Chandrasekara Sna for 


Respondent. 
The Court delivered the following 


Jupement.—Much as I pity the lot of the unfortunate 
appellant who had been made a pawn in a discreditable game 
played by some of her misguided relatives, I do not find any 
I am mR a ARR I a a a a 

*S. A. No. 1011 of 1932. 6th November, 1936. 


SS 
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ground on which I can interfere with the decision of the lower 
Appellate Court. 


The plaintiff sued for a declaration that the defendant 
was not his legally wedded wife; and the allegations in the 
plaint imply either that there was no marriage in fact or in 
any event it did not amount to a valid marriage. It is common 
ground that the marriage, if any, took place under abnormal 
circumstances. The plaintiff was undoubtedly a young man— 
it makes very little difference whether he was 18 or 20 at the 
time and the defendant’s witnesses agree that the plaintiff’s 
parents who were well-to-do parents were not likely to agree 
to his marrying the defendant. It is accordingly the defen- 
dant’s story that the marriage took place one evening in a 
‘stranger's house at a village four or five miles away from the 
village of the parties. D. W. 1 was the man who brought 
about the transaction. The defendant and her brother D. W. 5 
were the only persons who on the bride’s side went to that 
village in advance. The plaintiff admittedly came to that 
village in the company of D. W. 1 after the defendant and 
her brother had reached there, and it is then said that certain 
rites were gone through.’ It is also the defendant’s story that 
after nightfall the plaintiff and the defendant returned to 
their own village, but instead of going to the plaintiff’s 
parents’ house, the party returned to the defendant’s house 
where the plaintiff and the defendant lived as man and wife 
for three days. The suggestion of the defendant is that this 
suit which was instituted within fifteen days after the events 
above referred to was instigated by the plaintiff’s parents. 


On the other hand, it is the plaintiff’s story that not merely 
his parents but he himself was never a willing party to this 
alliance, that the proposal was never mentioned to him till he 
actually found himself in the house in the neighbouring 
village that evening, that he was decoyed to that village by 
.D. W. 1 ona representation that he was merely going in search 
of a lost cow, that when he found himself in that house in the 
evening he was surrounded by people who had been got ready 
there beforehand, that it was only then that he was asked to 
go through a marriage form to which he objected, that he was 
compelled by some of the people assembled there to sit on the 
plank, that his hand was seized by D.W. 1 and made to tie the 
thali round the defendant’s neck. He denies that he returned 
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to the bride’s house that evening or lived with her as man and 
wife for three days as alleged. 


But for the tragic consequences, one may enjoy the 
humour of the story related by D. W. 1. I cannot help 


- observing that on their own showing D. W. 1 and D. W. 5 


have no right to complain if any Court refused to believe that 
evidence. The District Munsiff came to the conclusion that 
the marriage was a deliberately planned affair by the plaintiff 
himself with the help of D. W. 1 and that the plaintiff went 
through the marriage of his own freewill. On that finding 
there can be little doubt that the marriage will be valid, 
whatever defects of ceremonial there might have been and 
notwithstanding the objection of the plaintiff’s parents to any 
such alliance. On appeal however the learned District Judge 
came to a different conclusion. 


There are portions of the appellate judgment which are 
open to criticism. If the matter rested merely upon the 
question of defect of ceremonies, or the omission to go through 
the round of ceremonies which according to the description in 
Thurston’s book it is usual to observe in Kamma marriages, I 
should not have been prepared to hold that the marriage is 
legally invalid. Iam also free to confess that the statement in 
paragraph 15 of the lower Appellate Court’s judgment, that 
circumstances like secrecy, haste, absence of festivities, etc., are 
invalidating circumstances, is putting the matter too high. At 
best, they can only be described as suspicious circumstances 
having an important bearing on the question of fact. But in 
paragraph 6, the lower Appellate Court has found that the 
plaintiff could not have with his freewill and consent entered 
into relationship of marriage with the defendant and that, if 
at all, there was only a farce of a marriage brought about by 
fraud or force on the part of D. W. 1 and his partisans. Here 
again, there is some room for the criticism that the expression 
“fraud” or “force” has been used by the learned Judge, 
without any clear indication of the elements which in his 
opinion constituted them, apparently because that expression is 
found in some of the reported cases bearing upon the question 
of the invalidity of the marriage. ‘Fraud’ in the sense 
defined by the Contract Act is difficult to find in the case. 
Fraud perhaps in a wider sense may be applied to this transac- 
tion if the plaintiff’s story is true. 
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Dealing first with the question of fact, I do not feel that 
it is open to me to consider whether the version of the plaintiff 
is more likely or the version given by the defendant’s witnesses 
is more likely. The case is according to both sides abnormal 
and the departure from the customary form of ceremonies will 
accordingly afford no criterion for decision. It is obvious that 
the learned District Judge intended to accept the plaintiff’s 
testimony and I cannot say that he ought not to have accepted 
it. In substance, the story as accepted by the learned Judge 
seems-to me- to amount to this (in the words of the summary 
of the plaint given in paragraph 1 of the first Court’s judgment, 
namely), that, on some pretext, the plaintiff was taken to the 
neighbouring village by D. W. 1 that D. W. 1 and D. W. 5 
had without the plaintiff’s knowledge made arrangements 
there beforehand for some of the formalities of the marriage 
ceremony, that when the plaintiff found himself in that house 
he was asked to marry the defendant to which he did not 
agree and that while this conversation was going on the plain- 
tiff was asked to tiethe thali to the defendant which he refused 
to do, that thereupon D. W. 1 held the plaintiff’s hand and 
made him tie the thali to the defendant, that the plaintiff there- 
after ran away from the place to his parent’s house. If this is 
to be taken to be the true version, I am not able to say that the 
learned Judge was wrong in holding that there was no legal 


relationship of husband and wife created between the parties — 


by whatever ceremonial gone through at the time. 


If I were satisfied as to the truth of the defendant’s story 
that after the events of the evening, the plaintiff and defen- 
dant did in fact live as man and wife for a period of three 
days, I should have unhesitatingly upheld the marriage, because 
at best the plaintiff would have only been a reluctant party to 
the ceremony and any locus penitentiae that he might have 
been entitled to on that footing he must be held to have lost 
by having chosen to live with the lady as husband for a time. 
Even the learned District Munsiff does not seem to have 
accepted that version and the District Judge clearly rejects it. 
So far it is open to me to look into the evidence, I have 
examined it.carefully and I am not satisfied that that part of 
the story is wholly reliable. The three days’ period seems to 
me to have been suggested by the fact that three days after 
this incident, the plaintiff joined his father in the execution of 
certain gift deeds in favour of his sisters. D. W. 1 admits, 
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though D. W. 5 denies, that that very evening the plaintiff’s 
parents were on the track with a view to prevent the marriage 
if possible. D. W. 1 would have it that the parents came to 
the defendant’s house in the night and rebuked them though 
D.W. 5 would deny even that. Having regard to the plaintiff’s 
subsequent conduct and the position of the plaintiff’s family 
and the proximity of their house, I find it difficult to accept 
the defendant’s version that the plaintiff was allowed to remain 
in the defendant’s house for three days. 


Mr. Raghava Rao asked me to say that the plaintiff's 
evidence at best only shows that he reluctantly submitted to a 
proposal put before him by D. W. 1 and D. W. 5. Ido not 
think that is a correct statement of the effect of the evidence. 
The plaintiff’s evidence, if true, impliesthat hishand was merely 
moved by D.W. 1 and that the plaintiff by himself had no volun- 
tary part in the matter. Mr. Raghava Rao next contended 
that even if this should be taken to be the finding of the Lower 
Appellate Court on the evidence, the Court is not justified in 
applying to a Hindu marriage the principles of the law of 
contract and holding the marriage to be inoperative or void. 
I agree that the Hindu marriage is a sacrament and not a civil 
contract and that it will not be permissible to apply toa Hindu 
marriage all the principles of the law of contract, at least for 
the reason that in most marriages sanctioned by the Hindu 
Law the infant spouses have nocontracting capacity. It seems 
to me, however, too much to argue from this that even funda- 
mental principles like freedom of consent by some responsible 
person if not by the spouses themselves, ought to be ignored. 
I am not for a moment saying that the absence of the parent’s 
consent will always invalidate the marriage. According to the 
plaintifi’s case the plaintiff was never a willing party to the 
marriage and if on the evidence the Court holds that he never 
wanted to be a party to the marriage, the mere fact that some- 
body else caught hold of his hand and made it tie a tkali 
round the lady’s neck ought not, it seems to me, to be held to 
constitute a marriage, because it will be making a travesty of 
the so-called sacrament. 


The reported decisions no doubt happen to be instances of 
objections raised from the point of view of the bride, such as 
absence of consent by her father and so on, and they have 
therefore laid stress upon the necessity for the gift of the girl 
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by some competent person. But there is no reason to hold 
that that is the only possible kind of invalidation. In cases 
like Khushalchand Lalchand v. Bai Manil; Brindabun Chandra 
Kurmokar v. Chandra Kurmokar2; Venkatacharyulu v. Ranga- 
charyulu3; and in the observations of Sir Gurudas Banerji (on 
pp. 56 and 57 of the 5th edition of his Book on Marriage) a 
reservation has been made in respect of ceremonial brought 
about by fraud or force. There is no scope here for the 
application of the principle of factum valet, therefore this is 
not a case of a mere violation of some ‘directory text’. 

Mr: Raghava Rao suggested that if one is to apply the 
principles of the law of contract, fraud or coercion must have 
been exercised by the other party to the contract and that it is 
not the case here. As I am not proceeding on the theory that 
the law of contract as such is applicable to the present case, I 
do not feel pressed by this contention. It seems to me that 
whoever may be responsible for it, if the husband never 
intended to go through the form which he is compelled to go 
through as a kind of automaton, he cannot be held to have 
gone through the marriage at all. In this view, I must hold 
that the Lower Appellate Court was right in decreeing the 
plaintiff’s suit. 

The second appeal fails and must be dismissed with costs. 

I willingly grant leave, in the hope that during the 
pendency of the appeal the parties will have the good sense to 
come to some honourable settlement or at least that the appel- 
late Court may find some way of helping the appellant. 


S. V. V. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Khaji Dodda Khaji Saib and 
others -- Appellants* (Defendants) 
v. 
Chigamalla Nanjappa and others.. Respondents (Plaintiffs). 


Injunction—Building of a mosque in a Hindu locality—If ipso facto a 
nuisance—A ttitude taken by Mahomedans not conducive to peaceful living— 
Civil Court, if can restrain user of building as mosque—Sic uteri tuo ut 
alienum non laedas—Limits of. 





1. (1886) I.L.R. 11 Bom. 247. 2. (1885) I.L.R. 12 Cal. 140. 
_ 3. (1890) 1 M.L.J. 85: I.L.R. 14 Mad. 316. 
* S. A. No. 1194 of 1932. 2nd November, 1936, 
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To the rule that persons are at liberty to build what structures they 


- please upon their own land and use them for religious worship as they chose 


certain exceptions have been recognised, namely, (1) that in the performance 
of their worship they do not cause material annoyance to their neighbours, 
and (2) that no public nuisance is caused. But it is not merely on the ground 
of nuisance that the Court can impose limitations on the user of a building in 
a case of this kind. 

Where in the midst of a Hindu locality, a construction was put up by 
some Mahomedans and it was intended to declare it and use it asa mosque, 


- such user may not ipso facto be a nuisance or amount to an obnoxious user 
` having regard to the character of the neighbourhood. But where it is found 


as a fact on- the evidence, from the attitude taken up by the Mahomedans in 
respect of their rights, that it would be impossible for the communities to 
peaceably enjoy their respective rights, the Civil Court is entitled to restrain 
by injunction the defendant, owner of the building, from declaring it to bea 
mosque. Considerations of sentiments of parties and damage to public peace 
are not wholly out of place in the proper application of the maxim “Ste uteri 
tuo ut alienum non laedas”, 

_ Second appeal against the decree of the District Court 
of Bellary in Appeal Suit No. 13 of 1931 preferred against the 
decree of the Court of the District Munsiff of Hospet in 
O. S. No. 272 of 1929. 

V. S. Narasimhachar for Appellants. 


K. Umamaheswaran for Respondents. 


The Court delivered the following 

Jupcment.—This second appeal ‘arises out of a “suit 
brought on behalf of the Hindu residents of a village in 
Bellary District for an injunction restraining the defendants 
from constructing a Jumma Masjid which they proposed to 
erect on a plot shown in the plan attached to the plaint and also 


for a declaration of the rights of the Hindus to carry certain 


processions, etc., along the routes indicated in the plan. When 
the matter was pending before the Court of first instance, the 
District Munsiff refused to grant a temporary injunction 
restraining the completion of the building and when the matter 
came-on for final disposal before him, he limited the injunction 
to one restraining the defendants from declaring that building 
to be a mosque. He also granted a declaration in respect of 
the plaintiff’s rights as regards processions, etc. The learned 
District Judge has confirmed the decree of the District Munsiff. 
Hence this appeal by the defendants. 

The second appeal has been pressed only in respect of the 
injunction restraining the use. of the building as a mosque. 
On behalf of the appellants, Mr. Narasimhachar, drew my 
attention to the proposition laid down as early as in Kasim 
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Ali Khan v. Brij Kishorel and Seshayyangar v. Seshayyangar? 
that parties are at liberty to build what structure they please 
upon their own land and use them for religious worship as they 
choose. The statement of the rule in Seshayyangar v. 
Seshayyangar2 is qualified by the addition, “provided that, in 
the performance of their worship they do not cause material 
annoyance to their neighbours”. In Parthasarathi v. Chinna- 
krishna’ this view was affirmed, with the further addition to 
the proviso that, “no public nuisance is caused”. I am unable 
to accede to the suggestion made on behalf of the respondents 
that the use of the building as a mosque will ipso facto be a 
nuisance or amount to an abnoxious user having regard to the 
character of the neighbourhood; but I am not satisfied that it 
is only on the ground of nuisance that the Court can impose 
limitations in a case of this kind. 


The decisions above referred to are only illustrations of 
the well-known maxim quoted by the learned District Judge 
“Sic uteri tuo ut alienum non laedas”. As observed in Broom’s 
Legal Maxims (9th Edition) at p. 260 the principle is one 
essential to the peace, order and well being of the community, 
and its application has to be determined with reference to the 
circumstances of each case and not on mere abstract considera- 
tions. I quite agree with the principle recognised in Janki 
Prasad v. Karamat Husain that a Civil Court is not concerned 
with mere matters of sentiment or even with danger to the 


public peace which it is for the magisterial authority to provide ` 


against. But it seems to me that in the proper application of 
the maxim above referred to these considerations are not 
wholly out of place. In the decision in Muhammad Hussain v. 
. Baba Sah’ to which the appellants’ learned counsel drew my 
attention, the learned Judges pointed out that in the absence of 
evidence to the contrary they were not prepared to make any 
presumption that the proposed structure will be improperly 
used. It must also be remembered that in that case the Hindu 
temple complained of was already in existence and all that 
was proposed was the addition of a mantapam. In Syed 
Pitchai Rowther v. Devaji Rao’, Horwill, J., laid some stress 
upon the fact that in the case before him there was nothing in 





1. (1870) 2 N.W.P. 182. 2. (1880) I.L.R. 2 Mad. 143. 
.3. (1882) I.L.R. 5 Mad. 304. 4. ALR. 1931 AiL 674. 
5 AIR. 1926 Mad. 336. 6. (1936) 71 M.L.J. 611. 
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the evidence to indicate that it would be impossible for both 
Parties to enjoy their respective rights. I wish that in the 
present case it had been possible for me to come to the same 
conclusion. Both the Courts below have referred not merely 
to what is known as the general consequence of the erection of 
a mosque for the first time in a Hindu locality, but to the 
indications afforded by the evidence in the case as to the. 
attitude taken up by the defendants in respect of rights which 
the Hindus of the locality had theretofore been accustomed to 
enjoy. In the face of the findings based upon such considera- 
tions, I do not feel I will be justified in interfering with the 
decision of the lower Court merely upon abstract theories of 
legal rights. 

The second appeal therefore fails and is dismissed with 
costs. 


Leave to appeal granted. 
S. V. V. 
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Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


Present :—Lorp ATKIN, Lorp THANKERTON, SIR SHADI 
Lat, Sir Georcr RANKIN AND Sir GEorRGE RICH. 


The.Commissioner of Income-tax, 
Bombay Presidency and Aden, 


and others A ppellants* 
v. 
The Bombay Trust Corporation, 
Limited Respondents. 


Income-tax—Assessment on non-resident company under S. 42 in the 
name of another company as agent—Claim that profits or gains accrued toit 
through the agent company—Absence of evidence to support it—Assessee’s 


„books, etc., not unbelievable—Income-tax officer to consider the issue in the 


light of what parties actually did or agreed to—High Court holding there 
was no evidence—Commissioner then directing further enquiry—If legal— 
Income-tax officer calling for account books of foreign company again—Non- 
production of-—Assessment under S. 23 (4)—Validity of—Application under 
S. 27 to set aside assessment—Appeal to Assistant Commissioner—Both 
adjourned pending disposal of appeal to Privy Council—If proper--Order 
under S. 49 (a)—Petition under S. 45, Specific Relief Act, if maintainable 
against the Commissioner. 

Before 1926, the H. K. Co., a company registered and situate outside 





“British India, was lending large sums to the Bombay Co., on deposit for 


* P, C. Appeals Nos. 85 of 1935 


17th July, 1936, 
cand 1 of 1936.’ ces eh © 
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‘interest and the Bombay Co. was remitting theinterest duly every year. 
It was held in Commissioner of Income-tax, Bombay v. The Bombay Trust 
` Corporation, Lid., (1929) 58M.L.J. 197: L.R. 57 I.A. 49: LL.R. 54 Bom. 216 
(P.C.), that such interest was a profit or gain which accrued or arose to the 
H. K. Co. from a business connection in British India and that H. K. was 
chargeable to income-tax in the name of the Bombay Co. under S. 42. The 
H. K. Co. was likewise assessed for the year 1927, but the Bombay Co. con- 
tended that it was not then liable as H. K. Co.’s agent as it had changed its 
financier from H. K. Co. to E. D. S. Co., Shanghai branch and there were no 
Joans received by Bombay Co. from H. K. Co. The income-tax authorities 
would not accept it and assessed the Bombay Co., notwithstanding (1) entries 
in the firm’s books made upon the footing that there were no longer any loans 
from H.K. Co. but only loans from Shanghai branch of E. D. S. Co., and (2) 
-declarations from H. K. Co. and E.D.S. Co., Shanghai, to that effect. Ona 
-case stated under S. 66 of the Income-tax Act, the High Court on 29th August, 
1933, held that there was no evidence to support the assessment. Against 
. that order appeal (P.C.A. No. 1 of 1936) was filed. 


On 16th January, 1934, the Commissioner directed the Assistant Com- 
missioner to take back the assessee’s appeal to his file, to set aside the assess- 
ment and to direct the income-tax officer to make afresh assessment after 
making such further enquiry as he might think fit. He also directed that 
-the tax paid should be refunded if E.D.S. Co. should hold itself responsible 
for repayment, if necessary. Pursuant to that, the income-tax officer called 
-on the Bombay Co. to produce the books of account of H.K. Co., for the 
„year ending December, 1927. The assessee objected to the procedure as 
‘unwarranted. Buton 20th February, 1934, the officer made an assessment 
under S. 23 (4) and acting under S. 49 (A) purported to set off the amount 
-due upon the fresh assessment against the refund due to the assessee. The 
assessee (Bombay Co.) applied under S. 27 to set aside that order, and also 
-appealed to the Assistant Commissioner. But the authorities adjourned these 
(appeal and petition under S. 27) till after the P.C.A. No. 1 of 1936 was deci- 
‘ded. Thereupon the Bombay Company applied to the High Court under S. 45 
of the Specific Relief Act for an order directing (1) the Commissioner to 
refund the tax paid, (2) the Assistant Commissioner to hear the appeal, and 
(3) the income-tax officer to hear the petition under S. 27, On 19th Septem- 
ber, 1934, the High Court directed the Commissioner to set aside the assess- 
mentand refund the tax tothe assessee but did not deal with the other 
prayers as unnecessary. The formalorder was made in the terms “that the 
Ist respondent do repay to the petitioners the sum of Rs. 3,17,187-8-0 with 
interest”, that being the amount of tax collected. As against this, P.C. 
Appeal No. 85 of 1935 was preferred by the Commissioner. 


Held, that the original assessment was bad. This was nota case in 
which there was any evidence to show that the entries in the assessee’s books 
‘were false or inconsistent or that the correspondence of October and 
-November, 1926, between the companies was unreal. On the other hand they 
were supported by the declarations of the H.K. Co. and E.D.S. Co., for which 
‘the Assistant Commissioner had asked. The income-tax authorities must 
«decide the question according to the legal rights resulting to the parties from 
what they in fact did or agreed to, and in the absence of positive evidence, 
they cannot by merely refusing to believe. the assessee, hold positively that in 

1927 the H.K. Co. was in receipt of profits or gains from the Bombay Co. 


Held, on the mandamus appeal, that it was not obligatory on the 


‘Commissioner to discontinue all proceedings, against the assessec. As the 
26 
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PC. whole question at issue was whether or not the H.K. Co., or the Bombay Co., 
as its agent, were liable to be assessed at all, it was an inappropriate form of 
order to direct the income-tax officer to make a fresh assessment after 
making such further enquiry as he thought fit but in substance the Commis- 


The Com- 
-missioner of 
Income-tax, 


Bombay sioner was “within his rights” in directing further enquiry, as he can do so if 
K he thought such enquiry to be reasonable and profitable in the public interest. 
The The other orders, namely, imposition of a condition of refund of the tax 

Pompey that E.D.S. Co. should hold itself responsible, the assessment under S. 23 (4) 

Corporation, and the refusal to deal with the petition and appeal until disposal of the 
Ltd. appeal to the Privy Council were open to criticism. 


Held, further, that the formal order dated 19th September, 1934, was 
inartistic. Itshould not have ordered the Commissioner to repay but should 
have only directed him to deal with the case under S. 66, cl. (5) and to cause 
to be recorded an order allowing refund. 


The order passed under S.49 (A) should have been got rid of not by 
applying to the Court direct under S.45 of the Specific Relief Act but by 
proceedings under S. 27 of the Income-tax Act. 


S. 45, cl. (g) of the Specific Relief Act does not mean that orders can be 
made on a servant of.the Crown to enforce the satisfaction of a claim upon 
the Crown provided the Court acts with some additional motive or has some 
further intention, namely, to ensure that Court’s orders were not ignored. 
Before the Court can command a public servant it must be shown that he had 
aduty towards the petitioner for mandamus imposed by statute apart from 
any duty that he may owe to the Crown as its servant. 


_ The mandamus appeal was allowed and the other appeal was dismissed. 


These are consolidated appeals from two judgments. 
of the High Court of Judicature at Bombay, the one passed 
on 29th August, 1933, under S. 66 of the Income-tax Act 
(XI of 1922), and the other passed on 19th September, 
1934, upon an application made by the respondent company 
in certain proceedings headed “ In the matter of the Specific 
Relief Act, 1877”. 


The facts are set out fully in the judgment of their Lord- 
ships :— 

A.M. Dunne, K.C. and T. J. Strangman for Appellants — 
The decision of the income-tax authorities that the loans had not 
been repaid, and that the Hong Kong company continued to be the 
creditors of the Bombay company was final. The burden of 
proving that the. loans had been repaid and that the Sassoon 
company had become the creditors of the Bombay company in 
place of the Hong Kong company was on the Bombay company. 
The High Court were in error in calling for any reference at all 
and were further in error in calling fora reference upon a ques- 
tion framed in such manner as to cast the burden aforesaid upon 
the income-tax authorities. The High Court in their judgment 
erroneously cast the burden aforesaid upon the income-tax 
authorities. Even on the assumption that the question, the subject 
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of the reference, was properly framed the judgment of the High 
Court was erroneous, there being evidence on which the finding of 
the income-tax.authorities might be sustained. 


The Commissioner under S. 66 (5) of the Income-tax Act had 
already ‘set aside the assessment which was in force at the time of 
the hearing of the reference. The sum of Rs. 3,17,187-8-0 was 
the subject of a subsequent assessment. The refund of that sum 
was not under any law for the time being in force incumbent on 
the Commissioner. The Bombay company had other specific and 
adequate remedy under the Income-tax Act to question the assess- 
ment under which the sum was payable. The order made was 
made upon a servant of the Crown merely to enforce satisfaction 
of a claim on the Crown and was expressly excluded by the Income- 
tax Act. It was an order made in Original Jurisdiction contrary 
to S. 106 (2) of the Government of India Act, 5 & 6 George V, 
Ch. 61. Neither under S. 144-of the Code of Civil Procedure nor 
under the inherent powers of the Court was the order justified. 
(Refers to Jambudas Devidas Chawre v, Commissioner of Income- 
tax, Central Provinces1; Queen. v. Special Commissioner of In- 
come-tax? ; E.M. Chettiar Firm v. Commissioner of Income- tax, 
Burmas and Alcock, Ashdown and Company, Ltd.v. The Chief 
Revenue ‘Authority of Bombay4, 


¿[Their Lordships did not want to hear ‘the respondent on the 
first: ‘point but called on the respondent on the second point.] 


‘R. W., Needham and . Reginald Hills for Respondents,— 
There was in the year 1927 (being the material “previous 
year?” for the purpose of the said assessments) no business con- 
nection’ within the meaning of S. 43 of the Indian Income-tax 
Act, 1922, between the Respondent Corporation and the Hong 
Kong Corporation, nor was there any evidence of such a connec- 
tion and the Respondent Corporation was not liable to be assessed 
thereunder ‘as ‘statutory agent for a non-resident person, namely, 
the Hong Kong Corporation. The Respondent Corporation was 
not during the year 1927 a borrower of money from the Hong 
Kong Corporation and did not during that year pay any interest 
to the Hong Kong Corporation and there was no evidence of any. 
such borrowing or -payment and all the evidence was to the 
contrary. . All the evidence being one way, the Assistant Commis- 
sioner of Income-tax acted without any evidence and in the 
teeth of the TE in holding that the loans, from the Hong 


S ERES 





1. Shrinivasan’s I.T.. Vol. 3, p. 459.- i 
2. (1894) 3 Tax Cases 289 at 290, 291. 
me sew" 3, Shrinivasan’s L-T.C., Vol. 4, pp.119, 120. 
4, (1923) 45 M.L.J. 592:.L.R. 50 LA. 227, at 232:...L.R. 47 Bom. 742 (P.C.). 
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Kong Corporation had not been repaid prior to 1927 and in 
affirming the assessment made upon the Respondent Corporation 
for the year 1928-9 which was based upon the assumption that the 
Said loans had not been répaid. The Respondent Corporation was 
entitled to alter its loan arrangements in any year, and the fact 
that the Assistant Commissioner of Income-tax took the view 
that any such alteration may have been due to the consideration 
that the original loan arrangement with the Hong Kong Corpora- 
tion had in previous years rendered it liable to be assessed as 
statutory agent of the latter Corporation under S. 43 of the 
Income-tax Act, 1922, in respect of the interest upon the loans is 
wholly irrelevant to affect any question of liability arising in this 
case, 


The Commissioner of Income-tax failed duly to comply with 
the judgment and order of the High Court dated. the 29th 
August, 1933, as required by S. 66 (5) of the Income-tax Act, 
1922. The Commissioner of Income-tax ought not to have 
referred the matter to the Assistant Commissioner for any further 
review by him, and the Assistant Commissioner ought not to have 
directed the income-tax officer to proceed with a view to making 
a further assessment upon the Respondent Corporation. The 
action of the Income-tax Officer in making the further assessment 
upon the Respondent Corporation upon the materials which in the 
judgment of the High Court had been decided to be insufficient to 
justify an assessment was contrary to that judgment and to 
S. 66 (5) of the Income-tax Act, 1922, and was arbitrary and 
perverse and without jurisdiction. The action of the Income-tax 
Officer in giving notice requiring the Respondent Corporation to 
produce the books of the Hong Kong Corporation when he well 
knew that such books could not be produced in compliance with 
the notice and in making the further assessment under S, 23 (4) 
of the Act upon the basis of there having been a default in com- 
plying with the notice, was arbitrary and perverse and without 
jurisdiction. 


The Commissioner of Income-tax had been rightly ordered 
by the High Court under the Specific Relief Act, 1877, to comply 
with the previous judgment of the High Court, and as a means 
thereto to repay the tax paid by the Respondent Corporation under 
the assessment thereby declared valid. 


Reginald Hills followed forthe respondent and referred to 
Commissioners o f Income-tax v. Pemsel.l 





'1. (1891) A.C. 531 at 568. 
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17th July, 1936. Their Lordships’ judgment was deli- 
vered by 

Sir GEORGE RANKIN.—/In this case two appeals from the 
High Court at Bombay have been consolidated. Both appeals 
are brought by income-tax authorities and both arise out of 
proceedings to assess a company registered outside British 
India called the Hong Kong Trust Corporation, Limited 
(herein referred to as the Hong Kong company) to income- 
tax in respect of the year of assessment 1928-9. The 
income-tax authorities have claimed to be entitled to assess the 
Hong Kong company in the name of the Bombay Trust 
Corporation, Limited (herein called the Bombay company) as 
its agent under the provisions of S. 42 (1) and S. 43 of the 
Indian Income-tax Act, 1922, that is, upon the footing that in 
the year 1927 profits and gains accrued or arose to the Hong 
Kong company through its business connection with the 
Bombay company. The Income-tax Officer having on 29th 
March, 1930, made an assessment upon this footing the matter 
came on appeal from him before the Assistant Commissioner. 
The Assistant Commissioner, on the 12th July, 1930, confirmed 
the assessment. The Bombay company having requested the 
Commissioner to make a reference to the High Court under 
S. 66 of the Act, the Commissioner, on 2nd March, 1931, 
exercised his powers of review under S. 33, and remanded the 
appeal for a fresh decision by the Assistant Commissioner 
after taking certain further evidence. In the end the Assistant 
Commissioner on the 9th October, 1931, assessed the Bombay 
company as agent of the Hong Kong company upon a sum of 
Rs. 20,50,000 which involved a liability to tax, including 
super-tax, of Rs. 3,17,187-8-0. On the 8th December, 1931, 
the Bombay company again applied to the Commissioner for a 
reference of certain questions of law to the High Court. This 
the Commissioner refused to do, but upon application made to 
the High Court for an order under S. 66, sub-S. 3 the High 
Court by order dated 6th October, 1932, required the Commis- 
sioner to refer the following question of law :— 

“ Whether there was any evidence to justify the finding of the Assistant 
Commissioner that for the year of assessment, profits and gains accrued or 
arose to the Hong Kong Trust Corporation through its business connection 
with the Bombay Trust Corporation.” 

The Bombay company had in the meantime, on the 6th 
April; 1932, paid under protest Rs. 3,17,187-8-0 the amount of 
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the tax assessed. The Commissioner having stated. a case for 
the opinion of the High Court upon the question propounded, 
and having further stated his opinion that the question should 
be answered in the affirmative, the High Court on the 29th 
August, 1933, gave judgment answering the question in the 
negative, and directing the costs of the reference to be paid to 
the Bombay company. It is from this decision that appeal 
No. 1 of 1936 has been brought, and their Lordships will first 
deal with this appeal. 


The main evidence upon the question whether in the year 
1927 sums of money were paid by the Bombay company to the 
Hong Kong company by way of interest upon money lent 
consists of entries in the books of the Bombay company. 


[Their Lordships discuss the correspondence of October 
and November, 1926, and the declarations made by the Hong 
Kong Co. and Messrs. E. D. Sassoon & Co. on certain ques- 
tions formulated by the Assistant Commissioner and the 
entries in the books and hold that these “books show clearly 
enough that until November of the year 1926 the Bombay 
company was borrowing money in large sums from the Hong 
Kong company at 5} % interest upon fixed deposit”, “that so 
long as the Hong Kong company was lending money at 
interest to the Bombay company the former company was in 
receipt of profits or gains taxable under Ss. 42 (1) and 43”, as 
held in Commissioner of Income-tax, Bombay v. The Bombay 
Trust Corporation, Lid.1 and that throughout 1927 entries 
are made upon the footing that there are no longer any sums 
received on loan from the Hong Kong company in respect of 
fixed deposits, call loans or otherwise, but that the Bombay 
company has received from Messrs. E. D.Sassoon & Company, 
Ltd., Shanghai (whom their Lordships refer to as the Shanghai 
branch) a loan in taels on which interest at 51 % is being paid.] 

The question is whether there was any evidence upon 
which the income-tax authorities could in law find that in 1927 
the Hong Kong company was receiving from the Bombay. 
company any sums as interest on money lent. 


In their Lordships’ opinion the High Court at Bombay 
have rightly answered in the negative the question referred to 





1. (1929) 58M.LJ. 197: L.R.57-LA.49: LL.R. 54 Bom.216 (P.C.). ©. 
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them. However sceptical the attitude which the income-tax 
authorities may think fit to adopt towards the declarations 
offered and the entries made in the Bombay company’s books, 
it is necessary, if the assessment made is to be supported, 
that there shall be some evidence to show that in 1927 the 
loan from the Hong Kong company continued and that 
interest “accrued or arose” to that company thereon. 
If the entries in the books show no payment to the Hong 
Kong company and nothing due to the Hong Kong company, 
the income-tax authorities cannot without evidence insist 
upon a right to treat entries showing a tael loan of six 
and a half crores made by a Shanghai company, and 
interest calculated in taels paid thereon, as evidence that a 
somewhat similar amount was due from and was being paid 
by the Bombay company to the Hong Kong company. The 
“only rule of evidence to be discovered in the Indian Evidence 
Act having any bearing upon this question would appear to be 
illustration (d) to S. 114 of the Indian Evidence Act: 


“ The Court may presume that a thing or state of things which has been 
shown to be in existence within a period shorter than that within which such 
things or states of things usually cease to exist is still in existence.” 


- This rule cannot in the present case supply the want of 
evidence. Their Lordships are not considering a case in which 
by reason of the entries in an assessee’s books of account being 
inconsistent, or by reason of positive evidence showing that 
<ertain entries in his books are erroneous or fraudulent, the 
value of the books as evidence can be considered asoverthrown. 
On the contrary, though the income-tax authorities have been 
somewhat slow to appreciate it, the circumstance that in 
October or November, 1926, it was disclosed that the transac- 
tions between the Hong Kong and Bombay companies were to 
be charged with Indian income-tax means that the persons 
-interested and in control of these closely associated companies 
had the strongest reasons for desiring to change their course of 
business (not merely for pretending to change it) so as not in 
the future to attract the tax. The Hong Kong company from 
‘a taxpayer's point of view had two plain disqualifications as a 
lender; it had a business connection in India and it had a large 
capital of its own upon which it did not need to pay interest. 
It is altogether credible therefore that the persons in ultimate 
control of all the associated companies, should desire to pay off 
‘the Hong Kong company and to obtain another financier for 
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the Bombay company. By entries regularly made in its books, 
and by other evidence the Bombay company says that this is 
what it did. What is the evidence to the contrary-——evidence, 
that is to say, to show that throughout 1927 payments were 
being made to the Hong Kong company, that what purported 
to be the making of a tael loan was a fiction, and that entries. 
of payments of interest upon a tael loan were in reality refer- 
ences to payments of interest to the Hong Kong company? 
Their Lordships agree with the Bombay High Court in think- 
ing that such evidence is altogether lacking. The income-tax 
authorities in arriving at the contrary opinion have insuffici- 
ently considered that the question at issue has to be decided 
according to the legal rights resulting to the parties from what 
they in fact did and agreed to. If the Hong Kong company 
really accepted a credit in the books of the Sassoon company 
at Shanghai in discharge of their loans to the Bombay company, 
and if the latter really intended to become liable to Sassoons at 
Shanghai for a debt in taels then the Bombay company suc- 
ceeded in changing its financier. The only evidence in the case 
is evidence to that effect, and a mere refusal to believe in the 
evidence to that effect is not, in the absence of any positive 
evidence, sufficient to entitle the income-tax authorities to hold 
that in 1927 the Hong Kong company was in receipt of profits 
and gains from the Bombay company. 


Comment has been made by different income-tax officials 
that the Bombay company has not produced the books of the 
Hong Kong Trust Corporation which are at Hong Kong. 
Also, and less unreasonably, that the Bombay company was at 
first unwilling to disclose the name of the firm from which the 
Sassoon company at Shanghai obtained the finance which 
enabled them to make the tael loan to the Bombay company. 
At a later stage of the proceedings the Bombay company, the 
assessees, stated that Sassoons of Shanghai obtained this. 
finance from a company called Arnold and Company in China. 
It is said also that Arnold and Company is closely associated 
with the Sassoon companies. If on these lines it could be 
shown—not that Arnold and Company lent the money and 
became entitled as upon a real transaction with Sassoons of 
Shanghai to the rights of a lender—but that the tael loan made 
by Sassoons was in fact and in law made by the Hong Kong 
company, no doubt there would be something upon which the 
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` assessment order could be supported. But the case stated dis- 
closes no evidence to show the falsity of any of the entries in 
the books or the unreality of the correspondence of October 
and November, 1926, supported as these are by the declarations 
for which the Assistant Commissioner had asked. The com- 
ments above noted do not supply the place of such evidence. 
The Bombay company made the repayment in the same manner 
as it had received payment, namely, by the agency of the 
common banker. On no view is it possible to suppose that the 
transactions of 1927 were the same in character as the transac- 
tions of the previous years. If it is to be held that very, 
different transactions are in substance the same in character, 
the basis of such a finding must be evidence. The appeal from 
the judgment of the High Court dated 29th August, 1933, fails. 

It remains to consider the events that followed upon the 
decision of the High Court. By the terms of S. 66 applicable 
to the present case, upon receipt of a copy of the judgment it 
became the duty of the Commissioner to ‘dispose of the case 
accordingly”. The assessee company contended that the High 
Court’s decision was final in the sense that it put an end to any 
right on the part of the income-tax authorities to continue the 
proceedings to assess them as agent for the Hong Kong 
company for that year of assessment, namely, 1928-9. On 
this view the duty of the Commissioner would be to set aside 
the assessment order, to refund the tax which had been paid 
and to discontinue all further proceedings. The Commissioner 
took another view. He does not seem to have been furnished 
with a copy of the High Court’s judgment until 14th October, 
1933. On the 16th January, 1934, he directed the Assistant 
Commissioner to take back the appeal on his file, to set aside 
the assessment and to direct the Income-tax Officer to make a 
fresh assessment after making such further enquiry as he might 
think fit. He also directed that the tax paid should be refund- 
ed with interest provided that Messrs. E. D. Sassoon and 
Company, Limited, undertook to be responsible for paying back 
the amount in case an assessment was levied again or the 
matter was taken on appeal to the Privy Council. On the 30th 
January, 1934, the Income-tax Officer acting under S. 22 of 
the Act required the Bombay company as agent of the Hong 
Kong company to produce or cause to be produced on the 15th 
February, 1934, the books of account of the Hong Kong com- 
pany for the year ended 31st December, 1927. He also 
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required the Bombay company as stich agent to produce at the 
same time any evidence on which it might rely in support of 
its original return. On the 5th February the solicitors for the 
assessees wrote to the Commissioner claiming that this proce- 
dure was unwarranted and asking whether it was proposed to 
proceed upon the notices issued by the Income-tax Officer 
pending application for leave to appeal to the Privy Council. 
On the 15th February the assessees appeared under protest 
before the Income-tax Officer. On the 20th February the 
Income-tax Officer purported to make an assessment under 
sub-S. 4 of S. 23 of the Act because of the. failure of the 
Bombay company to produce the books of the Hong Kong 
company upon that date. He invited the assessees, however, 
to make an application under S. 27 to set aside this assess- 
ment. At the same time he purported to act under S. 49 (A) 
of the Act and to set off the amount due upon this fresh assess- 
ment against the refund due to the assessees under the order 
of 16th January, 1934. The application under S. 27 having 
been made [together with an appeal preferred before the 
Assistant Commissioner notwithstanding the proviso to sub- 
S. (1) of S. 30], the assessees were informed on Sth July, 
1934, that proceedings in respect of the appeal were postponed 
until the hearing of the appeal by the Commissioner to His 
Majesty in Council against the decision of the High Court on 
the reference. The application under S. 27 was likewise kept 


in abeyance until the decision -of. the. appeal now before the 


Board. Thereupon on the 23rd August, 1934, the Bombay 
company applied by motion to the High Court of Bombay 
under S. 45 of the Specific Relief Act, 1877, for an order in 
the following terms :— 


“(a) That the Commissioner of Income-tax, Bombay Presidency, be 
ordered to refund and pay back to the Petitioners the sum of Rs. 3,17,187-8-0 


being the assessment levied on the Petitioners and being the subject-matter 


of Civil Reference No. 8 of 1933 under the Indian Income-tax Act referred 
to in the Affidavit of Mr. A. E. J. Brander and disposed of by this Honoura- 


ble Court in its appellate side by judgment delivered on the 29th day of 


August, 1933, with interest on the said sum. 

(b) That the Assistant Commissioner of Income-tax, Bombay, may be 
‘ordered to proceed with and dispose of the appeal filed by the petitioners on 
the 14th day of March, 1934, against the summary assessment levied by the 
Income-tax Officer, Companies Circle, Bombay, by his notices dated the 20th 
day of February, 1934, referred to in the affidavit aforesaid. 

(c) That the Income-tax Officer, Companies Circle, Bombay, be ordered 
‘to. proceed with and dispose of the application made by the Petitioners under 
S. 27 of the. Income-tax Act on the 14th day of March,-1934, against the 
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summary assessment levied by the Income-tax Officer by his notices of 
assessment dated the 20th day of February, 1934, and referred to in the 
affidavit aforesaid. ” 

l This application was dealt with by the High Court, 
Beaumont, C.J. and Rangnekar, J., on the 19th September, 
~ 1934, The High Court made an order whereby the Commis- 
sioner was directed to set aside the original assessment and to 
repay to the petitioners the sum of Rs. 3,17,187-8-0 with 
certain interest and costs. The learned Judges made no order 
under paragraphs (b) and (c) of the notice of motion saying 
that they thought they were unnecessary. It is from this 
order that appeal No. 85 of 1935 has been brought. 


From the judgment of the learned Chief Justice it appears 
that the. Court corisidered that, as a result of the previous 
order of the High Court, the proceedings should have been 
terminated forthwith. They were of opinion that the Commis- 
sioner had no jurisdiction to direct the Assistant Commissioner 
to take back the appeal to him. They also considered that 
there was no. justification for directing the Income-tax Officer 
to make further enquiry, because the whole assessment was 
covered by the judgment of the Court, and the Income-tax 
Officer had already obtained production of all the documents 
for which he asked. The learned Chief Justice commented 
with some severity upon that part of the order of the Commis- 
sioner which imposed as a condition of refund that a guarantee 
should be given by E. D. Sassoon and Company: saying that 
the Commissioner must have known perfectly well that he was 
not justified in imposing as a condition of the refund thata 
guarantee should be given by some third party for the amount 
of any fresh assessment. ‘He further observed with reference 
to the order under S. 23 (4) made by the Income-tax Officer 
on the 20th February, 1934, that it was perfectly obvious, and 
the Income-tax Officer must have known, that it would not be 
possible for the assessees to produce within fifteen days books 
of account of the corporation in Hong Kong, a corporation 
which according to the finding of the Court had no business 
connection with the assessees. He described the procedure 
adopted by the income-tax authorities as a flagrant attempt 
to flout the judgment of the Court and to assess the assessees 
in a. large sum in respect of which the Court had held that 
there is no evidence to justify the assessment. It being objected 
that by clause (g) of S. 45, of the Specific Relief Act nothing 
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in that section “shall be deemed to authorise any High Court 
to make any order on any other servant of the Crown as such 
merely to enforce the satisfaction of a claim upon the Crown”, 
the learned Chief Justice answered that in the circumstances. 
of this case the order was not being made merely for that 
purpose, but was being made for the purpose of ensuring that 
the orders of the Court were not ignored. 

The intention of the learned Judges was to make an order 
requiring that the Commissioner “do forthwith proceed to 
deal with the case under sub-S. 5 of S. 66 by setting aside 
the assessment and by repaying to the assessees the amount 
specified in the application.” The formal order was made in 
the terms “ that the first respondent do re-pay to the petitioners. 
the sum of Rs. 3,17,187-8-0 with interest”, etc. This part of 
the order is inartistically expressed: though it is true that in- 
S. 49 (A) the phrase occurs “in lieu of payment of the 
refund,” the duty of the income-tax officials under the Act, 
and the duty of the Commissioner in the present case under 
S. 66, sub-S. 5, was to record or cause to be recorded, an order 
allowing the refund to the assessees and to issue to them a 
refund order upon which they could obtain payment from a 
branch of the Treasury or of the Imperial Bank of India. 
While their Lordships do not say that the distinction between 
doing these acts and “repaying” is as important for the present 
purpose as it would have been in an English case (cf. The 
Commissioner for Special Purposes of the Income-tar v. 
Pemsel)! it is very necessary that orders made under the 
Specific Relief Act should specify with exactitude and clarity 
the specific act which the person holding a public office is being: 
commanded to do. Moreover, their Lordships cannot agree 
with the view taken by the High Court that the Commissioner 
was obliged to discontinue proceedings against the Bombay 
company as agent of the Hong Kong company in respect of 
the year of assessment 1928-9. It was within the jurisdiction 
of the Commissioner to direct further enquiry if he thought 
such enquiry to be reasonable and to be profitable in the public 
interest. Under S. 33 (2) he has a general power to make 
enquiry or to cause an enquiry to be made. It was certainly 
unfortunate that his order for further enquiry took the form 
of quoting the power given to Assistant Commissioners by 


1. (1891) A.C. 531 at 569. 
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clause (b) of sub-S. 3 of S. 31. That is one of several powers 
mentioned in the sub-section each of which is to be used in a 
proper case. As the whole question at issue was whether or 
not the Hong Kong company, or the Bombay company as its 
agent, were liable to be assessed at all, to direct the Income-tax 
‘Officer to make a fresh assessment after making such further 
enquiry as he thought fit was an inappropriate form of order. 
But in substance the Commissioner was within his rights in 
directing further enquiry, and however disappointing this 
course may have been to the assessees it is a matter which 
a Court of law must leave in the discretion of the Commissioner. 
The learned Judges of the High Court were not justified in 
thinking that this part of the order of the Commissioner was 
open to the criticism that the Commissioner was flouting or 
ignoring the High Court’s decision. 


Their Lordships cannot but agree, however, with the 
comments made by the learned Chief Justice upon the Com- 
missioner’s order of 16th January, 1934, imposing as a condition 
of refund that Messrs. E. D. Sassoon and Company, Limited, 
should undertake to be responsible for paying back the amount 
in case an assessment were levied again or the matter was taken 
on appeal to the Privy Council. So, too, inthe case of the order 
of the Income-tax Officer dated the 20th February, 1934, 
making an assessment in default under S. 23 (4) for failure to 
comply with the order of 30th January, requiring the Bombay 
company to produce the Hong Kong company’s books of 
account on the 15th February, the strictures of the High Court 
are plainly justified. To this their Lordships will add that the 
action of the Income-tax Officer in refusing to deal with the 
application under S. 27 until the disposal of the appeal to His 
Majesty in Council was equally open to criticism. Whether it 
adds to or subtracts from the discredit of such proceedings, if 
it be supposed that the income-tax authorities considered 
themselves entitled to do what was necessary to retain the 
assessees’ money until the decision of this Board could be 
obtained, is a question upon which no opinion need here be 
ventured. It should suffice now to observe that since August, 
1934, the income-tax authorities have been withholding from 
the Bombay company over three lacs of rupees extracted from 
them by an illegal assessment order, and that there is no 
pretence of justice or law in the notion that the money can be 
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withheld in case on some future date a valid assessment may 
come into existence. : 

The action taken by the High Court under the Specific 
Relief Act was, however, incorrect. In the first place the 
decision of the Cotirt upon the particular question referred to 
it in this case was given in its special jurisdiction under S. 66 
of the Act and was “advisory” (Tata Iron and Steel Co. v. 
Chief Revenue Authority)! the complaint that the orders of the 
Court were being ignored does not appear to their Lordships 
to be a correct statement of the assessees’ grievance. But in. 
any case clause (g) in.S. 45 of the Specific Relief Act does 
not mean that orders.can be made to enforce the satisfaction 
of a claim upon the Crown provided that the Court acts with 
some additional motive or has some further intention. The 
words of the clause have been taken verbatim from a well- 


known judgment on mandamus, the judgment of Coleridge, J., 


in Baron de Bode’s case®. “But, against the servants of 
the Crown, as such, and merely to enforce the satisfaction of 
claims upon the Crown, it is an established rule that a 
mandamus will not lie. I call this an established rule. I believe 
it has never been broken in upon.” The doctrine is well 
illustrated by that decision and by the cases therein mentioned, 
but is even more fully expounded in Regina v. Lords Com- 
missioners of the Treasurys. : The principle is that the 
Court cannot claim even in appearance to command the 
Crown, and where an obligation is cast upon the principal 
the Court cannot enforce it against the servant merely as 
such. Before mandamus can issue to a public servant it must 
therefore be shown that a duty towards the applicant has been 
imposed upon the public servant by statute so that he can be 
charged thereon, and independently of any duty .which as 
servant he may owe to the Crown his principal, Whether the 
Commissioner of Income-tax, either generally or under S. 66, 
sub-S. 5 of the Income-tax Act, is in this position as regards 
the refund of tax paid under an invalid: assessment is the 
question raised, by, clause (g) of S. 45 of the Specifie Relief 
Act. This their Lordships do not find it necessary - in the 
present case to, decide; nor do they discuss'the question whether 
in view of, what Lord: Phillimore said in Alcock, Ashdowm and 


——— 
. (1923) 45 MLL. J. 295: LR. 50 LA. ‘212: LL.R. 47 Bom. 724 (P.C.). 
? 2. (1838) 6 Dowling’ s Reports 776 at 792. , 
3, (1872) L.R. 7 Q.B; 387, ` 
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Co., Lid. v. Chief Revenue Authority of Bombay! the assessees 
were.in any difficulty by reason of S. 106 (2) of the Govern- 
ment of India Act, or had any other specific and adequate legal 
remedy [cf. clause (d) of S. 45 of the Specific Relief Act, 
S. 67 of the Income-tax Act, S. 32 of the Government of 
India Act]. Before the assessees had brought their application 
on the 23rd August, 1934, there was in existence the order 
under S. 49 (A) based upon‘the fresh assessment of the 20th 
February. To get rid of that order it was necessary that 
proceedings should be taken under S. 27, and it was not open 
to the assessees to apply to the Court direct foran order setting 
aside that assessment or the set off made thereunder. The 
assessees’ application had contained clauses (b) and (c) 
whereby an order was asked directing the Assistant Commis- 
sioner to dispose of the appéal and the Income-tax Officer to 
dispose of the application under S. 27. No order was made by 
the learned Judges of the High Court in respect of clause (c) 
of the application, and their Lordships do not consider that it 
was open to the learned Judges of the High Court to direct a 
refund to be made, or the necessary steps to be taken in that 
regard, so long as the fresh assessment stood. Their Lordships 
are, therefore, of opinion that the order of the High Court 
dated 19th September, 1934, should be set aside and that the 
partiés should pay their own costs of that application. They 
will humbly advise His Majesty to that effect and that subject 
thereto this consolidated appeal should be dismissed. 

The Commissioner of Income-tax, Bombay Presidency 
and Aden, must pay to the Bombay Trust Corporation, 
Limited, two-thirds of their costs in the consolidated appeal. 


"Solicitors for Appellants : Solicitor, India Office. 
' . Solicitors for Respondents: Linklaters & Paines. 


S. V.V. ` P. C. A. No. 85 of 1935 allowed and 
S. P.K. SoG P. C. A. No. 1 of 1936 dismissed. 


1. (1923) 45 M.L:J. 592: L.R. 50 I:A. 227: LL.R. 47 Bom. 742 (P.C.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PrEsENT:—Mr. Justice Burn, Mr. Justice KING AND 
Mr. JusTICE VENKATARAMANA Rao. 


Sri Vuppalapati Suryanarayanes- 
wara Jogi Jagannadharaju and 2 
another- .. Appellants* in both the 
appeals (Defendants 2 
and 3 in O. S. Nos. 505 
and 284 of 1927 res- 
pectively, D. M. C. 
Vizianagaram) 
U. 
The Rajah of Vizianagaram re- 
presented by the Estate Col- 
lector of Vizianagaram repre- 
senting the Court of Wards— 
Vide Orders dated 7th August. 
1936, on C. M. Ps. Nos. 1656 
and 1657 of 1936, respectively.. Respondent in both the 
appeals (Plaintiff in 
do.). 

Water and water-courses—Zamindari—Stream rising in Zemindari— 
Passage through defendant's village—Tributaries feeding the stream—Course 
of tributaries wholly in defendant's village—Waters flowing in well-defined 
channels to a stream P and then into a tank—Tank and stream P jointly owned 
—Obstruction to course of tributaries—If actionable wrong. 

A stream took its rise ina jeroyati village of the plaintiff’s zamindari, 
passed through the defendant’s mukhasa village, and while so passing through 
the village was receiving tributary supplies from four streams, which took 
their rise entirely within the defendant’s village. The waters from the four 
streams then flowed in well-defined natural channels into a stream P and 
through it into a tank V situate in the zamindari. The tank V and the stream 
P were owned both by the plaintiff and the defendants. While so in about 
1924, more than two years before suit, the defendants intercepted the courses 
of three of these tributary streams and put up a long bund so as to. forma 
tank and thereby cut off the supply of water which was formerly flowing 


through these tributaries into P and thereby caused loss to the plaintiff’s 
lands. 

Held, that the plaintiff is, in the circumstances, entitled to have the water 
flowing in its accustomed course not only through P but also through the 
tributaries which feed it, and the fact that their course is entirely within the 
defendant’s lands does not affect the question because the defendant is only a | 
riparian owner and as such is entitled to use the water flowing in defined 





* S. A. Nos. 1060 and 1061 of 1932. ‘25th November, 1936, 
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natural channels as it passes and cannot impound it. Interference with such 


flow is an actionable wrong. 


Appeal against the decrees of the District Court of Viza- 
gapatam in A. S. Nos. 426 and 442 of 1929 respectively 
preferred against the decrees of the Court of the District 
Munsiff of Vizianagaram in O. S: Nos. 505 and 284 of 1927, 
respectively. 


. S. Subramania Sastri, P. S Gouin io, Kasturi Seshagiri 
Rao, S. Ramamurii and P. Satyanarayana for Appellants in both. 


S. Venkaiesa Aiyangar for Respondent in both. 
The judgment of the Court was délivered by 


Burn, J —The defendants are the appellants. The plaintiff, 
“the Rajah, of Vizianagaram, filed two suits O. S. No. 284 of 
1927 and O. S. No. 505 of 1927, the subject of which was the 
supply of water to a tank called Vooracheruvu in the village 
of Kottavalasa in the Vizianagaram zamindari. The facts have 
been fully stated by the learned District Munsiff and by the 
learned District Judge. The two suits were tried together by 
consent of. both parties. The zamindar’s complaint was that 
the defendants had interfered with the supply of water to 
Vooracheruvu which it received through a stream called Pedda 
Gedda. This stream, takes its rise in a jeroyati village of 
the zamin and passes through the defendants mukhasa 
village.’ During its passage, through the defendants village it 
was receiving ‘tributary supplies from four streams which take 
‘their rise entirely within, the defendants’ village. In or about 
` 1924 the defendants intercepted the courses of three of these 
streams and put up a long bund so as to form a tank, thereby 
cutting off the supply of water which. was, formerly flowing 
through these tributaries. into. the. Pedda Gedda. In O. S. 
N o. 284 of 1927 the plaintiff prayed for a mandatory i injunction 
_to compel the defendants to remove the obstruction to the 
courses of the natural streams, O. S. No. 505 of 1927 was 
concerned with the course of the same stream ‘further south. 
_It was alleged by the plaintiff that the course of the stream 
had been diverted towards. the west and that this diversion 
caused, damage to Survey Numbers ‘17, 18 19 and 20 of 
_Xottavalasa and .also.to the Malapalli Survey No. 21-B. The 
plaintiff: prayed for a direction i in this sujt that the defendants 
might be compelled to close the portion of the channel newly 


diverted towards the west and:to restore it to its original 
28 
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condition. The learned District Munsiff dismissed both the 
suits holding that the rights claimed by the plaintiff were 
rights of easement and that the plaintiff must fail because those 
rights had been interrupted more than two years before the 
suits were filed. On appeal the learned District Judge disagreed 
with the learned District Munsiff on this point of law and 
granted the plaintiff the mandatory injunction which he 
sought. His finding with regard to the applicability of S. 15- 
of the Easements Act has not been challenged before us in 
appeal. 

In S. A. No. 1060 of 1932 Mr. Somasundaram who- 
appears for the appellants concedes that the findings of fact 
are against him and does not seriously press this appeal. Itis 
found as a fact that the course of the stream was diverted 
towards the west and that the diversion has caused damage to. 
the plaintiff’s lands and in these circumstances it cannot be 
said that the injunction given Da the learned District Judge is. 
in any way wrong. 

Mr. Somasundaram has addressed almost the whole of his. 
argument to the question of the blocking up of the tributary 
streams with which O. S. No. 284 of 1927 was concerned. As. 
to this it is found by both the lower Courts that the tank 
Vooracheruvu and the stream Pedda Gedda which supplies it 
belong both to the plaintiff and to the defendants. Mr. Soma- 
sundaram has criticised the learned District Judge for des- 
cribing the plaintiff as a “ riparian owner ” of the stream. We 
do not think that much turns upon the adjective ‘ riparian’. It 
was definitely admitted by the defendants in their written state- 
ments in both the suits that the plaintiff and the defendants were 
both owners of the tank and of its feeder called Pedda Gedda. 
It is also found as a fact that the water of the tributaries was 
flowing in well-defined channels and that these were natural. 
streams. That being so, the plaintiff is entitled to have the 
water flowing in its accustomed course not only through the 
Pedda Gedda but also through the tributaries which feed it—. 
Vide Perumal v. ‘Ramaswami Chetti. Mr. Somasundaram 
relied upon the fact that these tributaries rise on the defendants’ 
lands and that the course of them is entirely with the defen- 
dants’ lands. But this does not really improve his position, 
since according to his own admission he is a riparian owner 





1. (1887) LL.R. 11 Mad. 16. 
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and his rights are limited to those of a riparian owner. The 
cases which have been quoted by Mr. Somasundaram lay down 
that a riparian owner is not entitled to impound the water 
flowing in defined natural channels but is entitled only to use 
it as it passes. The rights of the defendants, whatever they 
may be, are subject to the right of the plaintiff to have the 
water of the Pedda Gedda and its tributaries flow in the 
customary manner down to him. The learned District Judge 
is quite right in holding that interference with such flow is an 
actionable wrong, especially in a case like this where the flow 
is totally cut off. We think the view of the law taken by the 
learned District Judge is correct. 


The injunction granted by the learned Judge orders that 
the bund of the tank newly put up by the defendants shall be 
breached at the points in the Commissioner’s plan marked I, 
II, III and IV in order to allow the water to flow in its usual 
courses. The plan shows that if breaches are effected in the 
bund at these points, the object will be achieved. The injunc- 
tion granted by the learned Judge in O. S. No. 284 of 1927 
seems to-us therefore to be proper. 


In the result, both the appeals are dismissed with costs. 
S. V. V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
HorwILL. 
P. S. Venkatarama Aiyar z 
v. 
_K. P. Sarvothama Rao, Official 
Liquidator of the South Indian 
Film Corporation Respondent (Applicant). 


Companies Act (VII of 1913), S. 185—Liquidation of company—Claim ‘by 
liquidator of moneys against former agent—Counter by agent of his right to 
relain some amounts as well as non-liability for others—Whether S. 185 was 
applicable—Agent ceasing to be an agent at the time of claim would not 
preclude Court wider S. 185 from taking action—Directions proper to be 
made. 

Where an agent who had ceased his connection with the company of 
which he was managing agent was asked to pay some amount by the Official 
‘Liquidator, as representing monies overdrawn by him from the company 
while in charge and the agentin his counter claimed that he was entitled to 
retain some portion of the amount as arrears of salary due to himself, that 
‘another portion of the amount claimed had been wrongly debited against him 
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and that he was further entitled to moneys which might be required to enable 
him to meet expenses of suits against him as managing agent, and when the 
claims were disallowed by the first Court he appealed and on appeal by him 
an objection was taken by the appellant that the case was one which could not 
have been dealt with under S. 185 of the Companies Act. l 

Held, (1) that though it is true that S. 185 does not contemplate an 
elaborate enquiry, discretion must be left to the Court to decide whether any 
particular claim can or cannot be conveniently dealt with under that section. 

In re Palace Restaurants, Limited, (1914) 1 Ch. 492 at 500, followed. 

(2) That the mere fact of the agent’s cessation of functions as a 
managing agent of the company would not preclude action under S. 185. The 
test would be whether money claimed by the liquidator had come into his 
hands in his character of agent or not. 

(3) It would be in the best interests of all concerned to direct that 
accounts be taken in respect of such of the items as the appellant would be 
entitled to claim either under the terms of S. 217 of the Contract Act or the 
terms of the particular clause of the agreement and articles of association 
and the balance alone out of the amount claimed by liquidator be deducted to 


-be paid to him as the amount ‘ prima facie’ payable to the liquidator in his 
‘claim proceedings. 


On appeal from the order of the Hon’ble Mr. Justice 
Lakshmana Rao dated the 2nd day of April 1936 and passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in O. P. No. 306 of 1935, Application No. 591 
of 1936, in the matter of the Indian Companies Act VII of 


1913 and in the matter of the South Indian Film Corporation. 


K. Rajah Aiyar and T. M. Venugopala Mudaliar for 


‘Appellant. 


K: Ramanatha Shenoi and K. P. Sohana Rao for 
Respondent. 
` The judgment of the Court was delivered by 
Varadachariar, J.—In the course of the winding up of the 
South Indian Film Corporation, Limited, the Official Liquidator 
took ‘out an application under S. 185 of the Indian Companies 
Act, for a direction to the managing agent Mr. P. S. Venkata- 


‘rama. Aiyar that he should pay up immediately a sum of 


Rs. 5,400 odd representing the amount overdrawn by him from 


‘the company while he was in-charge as managing agent. The 


managing agent by his counter-affidavit claimed (1) that he 
was entitled to retain a sum of Rs. 2,800 towards arrears of 


“salary due to himself; (2) that he was also entitled to two 
_sums of Rs. 976-0-9 and Rs. 1,083 which were according to him 
‘improperly debited against him on the 15th November, 1935; 
‘and (3) that he was entitled to retain moneys which might be 
required to enable him to meet the expenses of certain suits 
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fled against him as managing agent. The learned Judge has 
disallowed these claims and given a direction for payment as 
asked for by the liquidator. Hence this appeal by the managing 
agent. l 


An objection was taken before us on behalf of the appel- 
lant that the case is not one that can be dealt with under S.185 
of the Companies Act, as it is not the intention of the 
Legislature that matters in respect of which there is a contest 
should be dealt with under that section. Stress was laid upon 
the use of the words “prima facie” in the section and reference 
was made to certain observations in In re Palace Restaurants, 
Limited}, and to a concession said to have been made by 
counsel in Billimoria v. Mrs. DeSouza®. A point was also 
made of the fact that the appellant has ceased to be the agent 
of the company from November, 1935; i.e., even before the 
date of the commencement of the liquidation proceedings. 
We are not satisfied that these considerations exclude the 
application of S. 185 to the case (cf. Haribans Prasad v. 
National Sugar Mills, Lid.8 (In Liquidation). It is true, 
the section does not contemplate an elaborate enquiry but 
the discretion must be left to the Court to decide whether 
any particular claim can or cannot be conveniently dealt 
under that section. The observation in In re Palace Res- 
taurants, Limited,’ itself lends some support to | this 
conclusion, because the learned Judge in that case actually 
held that as the counter claimant had submitted to the jurisdic- 
tion of the Court it was not open to him to take exception to 
the proceedings at a later stage. In the same way, we may 
point out in this case also, the appellant did not take exception 
to the maintainability of the application under S. 185 in the 
lower Court, but was only anxious, and we dare say rightly 
anxious, that his claims to credit under various heads should be 
considered. We do not also think that the mere fact of his 
having ceased to be an agent before the commencement of ihe 
liquidation proceedings excludes action under S. 185. It seems 
to us the test is whether the money now claimed came into his 
hands in his character as agent or not. It is not denied in the 
present case that the money did so come into his hands. 





1. (1914) 1 Ch. 492 at 500. - > 2 (1926) LL.R. 8 Lah. 549 at 551. | 
3. (1932) LL.R. 14 Lah. 68. 
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Proceeding now to the items of credit claimed by the 
appellant, the claim for Rs. 2,800 under the head of arrears of 
salary has in our opinion been rightly disallowed by the learned 
Judge and the same has not been seriously pressed before us. 
The second head of claim, vis., that relating to the two sums of 
Rs. 976-0-9 and Rs. 1,083 seems to us to be equally untenable. 
Tt has not been disputed that at a meeting of the Directors held 
on 9—4—1935, these items were disallowed after discussion 
and the resolutions recorded on that date give the reasons for 
the disallowance. The argument advanced by the appellant’s 
counsel in this connection is that a sum inclusive of these two 
items had been shown in the report presented to the statutory 
meeting on that day and that therefore under S. 77 (cl. 8) of 
the Companies Act it acquires a finality which cannot be 
affected except by proceeding in accordance with the formali- 
ties prescribed in the section. We do not see any force in this 
contention. The question of items to be allowed or disallowed 
as between the company and its agent is certainly within the 
powers of the Directors. What appears from the representa- 
tion made before us is that in the report printed but that in due 
course when the matter came up before the Directors these two 
items were disallowed. We do not see that the mere accident 
of the original figures appearing in the report placed before 
the meeting of the shareholders prevented the Directors from 
considering the propriety or otherwise of the various items of 
credit claimed by the Managing agent. So far as one can 
gather from the resolutions themselves, it is clear that the 
appellant also was present at that meeting of the Directors and 
there is nothing on record to show that he took exception to 
the disallowance. The mere fact that these items of disallow- 
ance were actually brought into the account only later on in 
November, jie., after the appellant’s resignation, does not 
watrant the suggestion that they have been fraudulently debited 
against the appellant. Once the disallowance was authorised 
by a formal resolution of the Directors, it was merely a ques- 
tion of account keeping as to when the items are actually 
carried into the accounts. We are therefore of opinion that 
the learned. Judge’s decision disallowing these items is also 
correct, l 


The third head however has to be considered in some 
detail. From the learned Judge’s judgment, it would appear 
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as if the claim was pressed before him en bloc without splitting 

it up into the various sub-heads comprised in it. If all that the 

learned Judge meant was that the agent was not entitled to 

. retain moneys in his hands merely to meet prospective claims 

against him he was of course perfectly right, if we may say 

` so; but both under S. 217 of the Contract Act and under cl. 10 
of the agreement between the Managing Agent and the 
Company, the agent has got a right of retainer in respect of 
various charges and expenses and under cl. 191 of the Articles 
of Association he is given a lien over the property of the 
company for certain claims. Of the suits referred to in the 
4th paragraph of the appellant’s counter-affidavit, it is stated 
that two are suits filed against the Directors for alleged fraud 
in the matter of the issue of the prospectus. If this is so, it 
wguld be very doubtful if any. of the items of expenditure 
incurred by any of the directors or by the appellant as one of 
them in connection with such a suit will come within the right 
of indemnity or retainer which the appellant will be entitled to 
as against the company either under the law or any of the 
terms of his agreement. More than that we do not wish to 
say at this stage. The third suit is said to be one filed by the 
Kodak’s Limited against the appellant in respect of goods 
purchased by him for the company on his own personal 
guarantee. As the facts relating to this suit are not before us 
we do not wish to say more in respect of the appellant’s claim 
even under this head except to say that if a claim like that 
made by the liquidator against the appellant can be dealt with 
under S. 185 of the Companies Act, it is only fair that the 
claims which the appellant may have against the company must 
also be considered at the same time and it will not be proper to 
drive the appellant toa separate suit in al a of claims that 
he may have against the company. 

It is represented that the. decree in the suit brought by the 
Kodak’s Limited was passed only subsequent to. ‘the date of the 
application to the lower Court. We do not think we will be 
justified in dealing with an application of this kind as if it 
were an ejectment suit and seek to ascertain the rights of the 
parties only as on the date of-the initiation of the proceedings. 
It will probably be in the best interests of all concerned to 

. direct that accounts be taken up to Ist November, 1936, in 
respect of such of the items as the appellant will be entitled to 
retain either under the terms of S. 217 of the- Contract Act or 
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the terms of cl. 10 ‘ofithe Agreement and Art. 191 of the 
Articles of Association and the balance alone out of the 
amount claimed by the liquidator be directed to be.paid to him 
as the amount “prima facie” payable by the appellant to the 
liquidator in these proceedings. ar 

As the appellant has failed in part and has succeeded in 
part so far as this appeal is concerned, we do not make any 
other order as to costs in this appeal except that the Official’ 
Liquidator will be entitled to take his costs oi this appeal out 
of the estate. o 


K. C. Ao —— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VARADACHARIAR. 
Subbaratnam Chettiar ..: Appellant* (Plaintiff) 


v. 
Gunavanthalal Vidyasankar. by 
agent Narendralal-Gunavan- 
thalal i .. Respondent (Defendant). 


Minor—Guardian ad litem representing in a small cause suit—Promissory 
note executed by minor's undivided uncle in the course of trade—Trade not 
ancestral—Liability of minor—How far binding on family properties in his 
hands-—Question of gross negligence raised—Omission to take proper pleas 
affecting minor—Liability of minor how far sustainable—Omission to take @ 
plea as well as any absurd plea amounting to gross negligence. ` 

In a suit by the plaintiff for a declaration that a decree on a promissory 
note obtained ‘against him in a previous suit of a small cause nature on the 
ground that the deceased maker of the note was his undivided uncle, and as 
his legal representative he (the minor) was liable for the debt so long joint 
family properties were in his hands, he alleged that the decree’'was not bind- 


` ing upon him or on thé family properties in his hands on account of (1) that 


he was not properly represented by a guardian in that suit, and (2) that his 
guardian, if held to have been properly appointed, had been guilty of gross. 
negligence. The first ground being a question of fact on which the lower 
Court had come to a conclusion it was not possible in second appeal to inter- 
fere with the decision that the guardian was properly appointed, but on the 
other question whether there was gross. negligence, . 

Held, (1) that though on this question the second appellate court was 
bound by the facts arrived at, still it was open for this Court to consider 
whether on those facts, what «would amount in law to negligence had been © 
made out or not; 

(2) that a minor could have a Gece against him set aside not only on the. 
ground of fraud but.also on the ground of gross negligence. 


Chanduru Punnayyah v. Rajam Viranna, (1921) 42 M.L,J. 429: LL.R. 45. 
Mad. 425; Vadapilli Jogarao v. Kala Venkamma, A.LR. 1927 Mad. 497; 


: a om i 


* S.A. No. 887 of 1932. 28th October, 1936. - 
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Ayya Pillai v. Ayyadurai Goundan, (1934) 67 M.L.J. 927 and Gotepati Subban 
v. Gotepati Narasamma, (1914) 27 M.L.J. 486, referred to and relied on. 
Raghubar Dyal Sahu v. Bhikya Lal Misser, (1885) I.L.R. 12 Cal. 69, 
dissented from. 
(3) that an objection could have been taken on behalf of the minor 
defendant in the small cause suit to his being impleaded as a legal represen- 
tative in that suit on the death of his undivided uncle. 


It is permissible for the creditor to include in one and the same suit not 
merely claim against the maker of the promissory note but also against the 
other members of the joint family in respect of the debt represented by the 
note. But there can be little doubt that such a suit really combines two 
causes of action and two kinds of liability, namely, that of the maker under 
the note, and that of the other members under the Hindu Law. There can be 
no doubt that on the death of a maker, cause of action on the note would have 
served only against his legal representative in the strict sense, that is, his 
heirs at law and not against the surviving members of the joint family other 
than sons. In the case of sons the special provision enacted in S. 53, Civil 
Procedure Code, may introduce a difference. But in the case of the other 
members of the joint family the mere fact that they may be equally liable 
with the maker for the debt will not make them legal representatives of the 
maker. That they cannot be legal representatives so far as the joint family 
property in their hands is concerned has been recognised in several cases. 
[See Veerappa Chettiar v. Ramaswami Aiyar, (1903) LL.R. 27 Mad. 106; 
Sumeshar Bind v. Baldeo Sahu, (1934) 33 A.L.J. 293 and Dwarka Das v. 
Krishan Kishore, (1921) LL.R. 2 Lah. 114 at 117, 118] Cases in this Court 
have also held that a decree obtained against a member of a joint Hindu 
family even if it be for a debt binding on the family cannot be executed 
against the shares of the other members of the family unless they be sons of 
the judgment-debtor (cf. Viraragavamma v. Samudrala, (1885) I.L.R. 8 
Mad. 208; Guruvappa v. Thimma, (1887) I.L.R. 10 Mad. 316; Sathuvayyan v. 
Muthusami, (1888) I.L.R. 12 Mad. 325 and Lakshmana Chettiar v, Muthu 
Chellia Goundan, (1934) 68 M.L.J. 104. 

(4) that an issue as to the binding character of the promissory note on 
the family should not have been permitted to be raised and dealt with at all. 


Cases which relate to immovable property possessed by a joint Hindu 
family in respect of which a member is sued or sues in a representative 
capacity and cases in which a manager may sue on debts due to the family 
stand on a different footing and bear no analogy to the question here. 

(5) Since the concurrent findings below made the trade, in the course of 
which the debt had been contracted by the uncle, not ancestral but one started 
by the uncle himself, the plaintiff was orn a stronger ground to raise the’ plea 
of the gross negligence in omitting to take exception, in the previous suit, to 
the trial of the question of the liability of the family property in his hands. 

(6) That the omission to put forward a correct defence equally with the 


putting forward of an absurd defence would constitute gross negligence on 


the part of a guardian ad litem. 
Gotepatt Subban v. Gotepati Narasamna, (1914) 27 M L.J. 486, followed. 
Appeal against the decree of the District Court of Trichi- 
nopoly in Appeal Suit No. 333 of 1931, preferred against the 
decree of the Court of the District Munsiff of peicunopoly dr in 


Original Suit No. 278 of 1930. 
29 
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T. V. Muthukrishna Aiyar, for Appellant. 
T. R. Srinivasa Aiyar for Watrap S. Subramania Aiyar 
for Respondent. 


The Court delivered the following 
JupgmEentT.—This second appeal arises out of a suit 
brought by the plaintiff for a declaration that the decree in 
small cause suit No. 2888 of 1924 on the file of the Small Cause 
Court, Trichinopoly, is not binding on the plaintiff or the family 
properties in his hands. The small causes suit was instituted 
on a promissory note executed by the plaintiff’s undivided 
uncle, one Muthukrishna Chettiar, who died pending that suit. 
On his death the plaintiff who was then a minor was impleaded 
as the second defendant and all that appears at present is that 
he was represented by a Court guardian. The decree and the 
judgment show that the Court guardian engaged a vakil for 
the minor plaintiff and it was pleaded on his behalf that the 
deceased first defendant was not the managing member of the 
family and that the debt was incurred by him for immoral 
purposes. An issue was raised whether the suit promissory 
note was binding on the family. The small cause Judge held 
that the plaintiff in that suit was entitled to a decree not 
merely against the assets of the deceased first defendant but 
also against the family properties of both the defendants, 
because the promissory note had been executed by the first 
defendant when he was in management of the family affairs 
for a debt which was found due on dealings. He added: 
“The first defendant was a ruby merchant and’the dealings related to 
the purchase of rubies. The defendants are a Chetti family which may be 
presumed to be a trading family. The first defendant was a trader in rubies”. 
In the present suit, the plaintiff alleged that the decree 
was not binding upon him and the family properties in his 
hands, on two grounds (i) that he was not properly represent- 
ed in the small cause suit, and (ii) that his guardian ad litem 
had been guilty of gross negligence. The objection as to 
proper representation rests on the circumstance that the plaintiff 
had been represented by a Court guardian when his mother 
was alive. The learned District Judge rightly points out that 
at this time of the day when the records of the small cause suit 
had been destroyed, it is not possible to hold that the plaintiff 
in the small cause suit must have been guilty of fraud in the 
matter of getting the minor represented by a Court guardian. 
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It is scarcely likely that any Court would in the first instance 
have appointed a Court guardian. Some steps must have been 
taken to have somebody else appointed guardian and it is only 
on failure of these steps that a Court guardian is likely to have 
been’ thought of. I am not therefore prepared to interfere 
with the lower Court’s conclusion so far as the first ground is 
concerned. 


As regards the second ground, the fact, as now concur- 
rently found by both the Courts, is that the ruby trade in 
connection with which the uncle executed the promissory note 
to the plaintiff in the small cause suit was not an ancestral 
trade but one started by the uncle himself. Both the Courts 
have also held that on these facts the minor nephew could not 
have been legally held liable. for that debt of the uncle, nor the 
family property which had come into his hands, by survivor- 
ship. On these findings, the District Munsiff gave a decree in 
the plaintiff’s favour, but the learned District Judge set it aside 
with the following observations :. 

“Tt has not however been shown that the omission to take this line of 
defence was due to any culpable negligence on the part of the Court guardian. 
There is no evidence at all as to what he did and what particular step he took. 
~- . . The pleader who appeared for plaintiff has also not been examined to 
show from whom and in what circumstances he derived his instructions. In 
the absence of any positive evidence from him or from plaintiff’s mother, 

. I consider that this appeal should be allowed”. 

On behalf of the respondent, Mr. T. R. Srinivasa Aiyar 
contends that this is a finding of fact which I am not entitled 
to interfere with; I cannot accede to that contention. I am 
bound by the facts stated by the learned Judge but the question 
whether on these facts what will amount in law to negligence 
has been made out or not is one which it is open to this Court 
in second appeal to consider. I may also dispose of another 
contention of Mr. Srinivasa Aiyar, viz., that as a matter of 
law a minor can have a decree against him set aside only on 
the ground of fraud and not on the ground of gross negligence 
on the part of the guardian. There is no doubt something in 
support of this contention in Raghubar Dyal Sahu v. Bhikya 
Lal Misser1, but all the later authorities are against it. It is 
sufficient to refer to Punnayyah v. Viranna®, Jogarao v. 


1. (1885) I L.R. 12 Cal. 69. 
2. (1921) 42 M.L.J. 429: I.L.R. 45 Mad. 425. 
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Venkammal, Ayya Pillai v. Ayyadurai Goundan? and Gote- 
pati Subban v. Gotepati Narasamma3. The passing refer- 
ence in Sellappa Goundan v. Masa Naiken4, to the decision in 
Raghubar Dyal Sahu v. Bhikya Lal Misser5, certainly does not 
imply dissent from the considered judgment in Punnayyah v. 
Viranna’. The decision in Raj Gopal Acharjya v. Upendra 
Acharjya Goswami’, turned on the express language of S. 258 
of the Chota Nagpur Tenancy Act. That on general principles 
the Patna High Court has taken the same view as the Madras 
Court will be seen from the observations of that Court in Kalt 
Charan v. Hirdai Narain8. . 


_ Before dealing with the particular ground dealt with in 
the Courts below, I may state that there is one other point 
which also seems to me to be of some importance in the case, 
namely, whether the plea of the liability of the family property 
in the hands of the minor defendant should have been allowed 
to be raised in the small cause suit at all. As stated already, 
that suit was on a promissory note executed by the minor’s 
paternal uncle and he was the only defendant in the first 
instance. It is true that a line of authority in this Court 
beginning from Krishna Aiyar v. Krishnasami Aiyar®, makes 
it permissible for the creditor to include in one and the same 
suit not merely the claim against the maker of the promissory 
note but also the claim against the other members of the joint 
family in respect of the debt represented by the note. But 
there can be little doubt that such a suit really combines two 
causes of action and two kinds of liability, namely, that of the 
maker under the note, and that of the other members under the 
Hindu Law. The authorities bearing upon this question have 
been considered at some length in a recent judgment in Appeal 
Suit No. 89 of 1931 to which I was a party and it is unneces- 
sary to re-capitulate them here. There can be no doubt that 
on the death of the maker the cause of action on the note would 
have survived only against his legal representative in the strict 
sense, f.e., his heir-at-law and not against the surviving. 


1. A.LR. 1927 Mad. 497. 2. (1934) 67 M.L.J. 927. 
3. (1914) 27 M.L.J. 486. 
4, (1923) 45 M.L.J. 675: LL.R. 47 Mad. 79 at 83. 
5. (1885) I.L.R. 12 Cal. 69. 
6. (1921) 42 M.L.J. 429: I.L.R. 45 Mad. 425. 
7. (1926) LL.R.5 Pat. 768. 
8. A.LR. 1935 Pat. 24 at 28, 29. 9. (1960) I:L.R. 23 Mad. 597. 
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members of the joint Hindu family other than sons. In the 
case of sons the special provision enacted in S. 53, Civil 
Procedure Code, may introduce a difference. But in the case 
of the other members of the joint family the mere fact that 
they may be equally liable with the maker for the debt will 
not make them legal representatives of the maker. That they 
cannot be legal representatives so far as the joint family 
property in their hands is concerned has been recognised in 
several cases. It is sufficient to refer to Veerappa Chettiar v. 
Ramaswami Aiyarl, Gyanendra Nath Basu v. Rani Nihalo 
Bibi, Sumeshar Bind v. Baldeo Sahu’ and Dwarka Das v. 
Krishan Kishoret. Cases in this Court have also held that a 
decree obtained against a member of a joint Hindu family 
even if it be for a debt binding on the family cannot be 
executed against the shares of other members of the family 
unless they be sons of the judgment-debtor. (Cf. Viraraga- 
vamma v. Sanudralas, Guruvappa v. Thimmas and Sathuvay- 
‘yan v, Muthusamit and Lakshmana Chettiar v. Muthu Chellia 
.Goundan).8 Ina recent case Seshayya v. Sanjivarayudu9, it 
was held. by Cornish, J., that in a suit on a promissory note 
_ executed by a member of a joint Hindu family the surviving 
members of the joint family cannot be impleaded as legal 
representatives. There has been some difference of opinion 
between a case in this Court, Rengathammal v. Venkata- 
-chariarvi0 and the decision of the Allahabad High Court in 
Sumeshar Bind v. Baldeo Sahu8, as to whether the possession 
of separate property by the deceased member of the joint 
Hindu family and the devolution thereof on a surviving 
«member of a joint Hindu family should be proved in the first 
instance even before the surviving member could be impleaded 
.as a legal representative. But even in the Allahabad case, the 
Court recognized that after impleading the survivor as a legal 
_Tepresentative, a decree could be passed only against the assets 
of the deceased and not as against the joint family property. 
_In the light of these considerations I am of opinion that an 
-objection could have been taken on behalf of the minor defen- 
«dant to his being impleaded as a legal representative in the 





(1903) I-L.R. 27 Mad. 106, 2. (1910) I.L.R. 32 All. 404. 

. (1934) 33 A.L.J. 293. 4. (1921) LL.R. 2 Lah. 114 at 117, 118. 
(1885) I.L.R. 8 Mad. 208. 6. (1887) I.L.R. 10 Mad. 316. 

(1888) LL.R. 12 Mad. 325. —. 8. (1934) 68 M.L.J. 104. 
(1933) 67 M.L.J. 393. 10. "ALR. 1930 Mad. 575. 
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small cause suit on the death of his undivided uncle. When 
he was so added he could have raised only such defences as 
were appropriate to his character as legal representative. An 
issue as to the binding character of the note on the family 
should not have been permitted to be raised and dealt with at 
all. Cases which relate to the immovable property possessed 
by a joint Hindu family in respect of which a member of the 
family sues or is sued in a representative character and cases 
in which the managing member of a family may. sue on debts. 
due to the family stand on a different footing altogether and 
do not bear any analogy to the present case. 

Assuming, however, that the omission to take exception 
in the small cause suit to the trial of the question of the liabi- 
lity of the family property would not of itself amount to gross. 
negligence on the part ofthe guardian ad litem, because the 
question must at least have been tried in a separate suit, the 
minor has a stronger ground on the merits in the present case. 
As I have stated already, both the Courts have concurrently 
found that the trade in the course of which the debt was. 
incurred by the uncle was not an ancestral trade but one started 
by the uncle. If this fact had been pleaded, a decree could not. 
have been passed as against the joint family. property in the 
hands of the minor. I do not see how the omission to examine 
the plaintiff’s mother or the vakil who appeared for him in 
the former litigation bears upon this question. I am prepared 
to assume for the purpose of argument that the mother herself 
was the guardian ad litem of the minor. The respondent could 
not put his case on a higher footing. It will then follow either 
that she was not aware of the law or that she was not aware of 
the material facts. In either view, the omission to raise the 
plea will amount to gross negligence. Iam not for a moment 
asserting that untenable or unfounded defences should have 
been put forward but the investigation of the facts in the 


‘present case has shown that this defence was clearly available. 


On the other hand, the only defence thought of on the former 
occasion was the stock’ defence of illegality and immorality 
which no attempt was made to substantiate. As held in 
Gotepati Subban v. Gotepati Narasammal, the omission to 
put forward the correct defence equally with the putting 
forward of an absurd defence will constitute gross negligence 








1. (1914) 27 M.L.J. 486. 
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on the part of the guardian ad litem. The second appeal must 
therefore be allowed and the decree of the trial Court restored 
with costs here and in the Court below. l 
Application is made to me for leave to file a Letters 
Patent Appeal. I should gladly have granted the leave if the 
interests involved were large enough to justify it. The amount 
of the small cause decree is only about Rs. 367 and subsequent 
interest. I do not think it justifies the further prolongation of 
this litigation. I decline to grant leave. 
KC. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Horwit. 





Muthusami Servai and another .. Petitioners* (Defendants 2 
and 3) — 
v. 
N. K. Mytheen Pichai Rowther 
and another .. Respondents (Plaintiff and 


Ist Defendant). 


Hindu Law—Lottery run by father—Subscriptions collected by father— 
Death of father—Suit by subscriber after his death against the sons—If sons 
liable to pay out of the joint family property. 

Where a Hindu father conducted a lottery which was an illegal one, the 
father is liable to the subscribers to refund the subscriptions collected by him, 
but in a suit brought against the sons after his death, the sons are not liable 


to pay the same even out of the joint family property that has come into their 
hands. 


Sesha Aiyar v. Krishna Aiyar, (1935) 70 M.L.J. 36: IL.L.R. 59 Mad. 562 
(E.B.), distinguished. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Sivaganga dated the 20th day of January, 1936 and made 
in S. C. S. No. 729 of 1935. 


S. V. Venugopalachari for Petitioners. 

Respondents unrepresented. 

The Court delivered the following 

Jupement.—The first defendant and the father of defen- 


dants 2 and 3 received subscriptions from the plaintiff for the 


conducting of a lottery, presumably advertised and conducted 
in the usual way. There can be no doubt, after Sesha Aiyar 
v.: Krishna Atyar! that the father of defendants 2 and 3 would 


* C. R. P. No. 303 of 1936. 7th November, 1936. 
1. (1935) 70 M.L.J. 36: LL.R. 59 Mad. P (F.B.). 
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have been liable to refund to ‘the plaintiff his subscriptions. 
The only question that arises in this petition is whether the 
defendants 2 and 3 are liable for this sum out of. the joint 
family property that has come into their hands. The District 
Munsiff of Sivaganga has held that they are. Hence this 
Civil Revision Petition by defendants 2 and 3. 


The argument of the learned District Munsiff is in brief 
that the plaintiff’s claim has no reference to an illegal contract 
and that as the father of defendants 2 and 3 was under a civil 
liability to return the money to the plaintiff, defendants 2 and 


3 are also liable for that debt. It seems to me that both these 


statements of law are wrong. The contract between the 
plaintiff and the father of defendants 2 and 3 was an illegal 
one and it was in pursuance of that illegal contract that the 
father of defendants 2 and 3 came into possession of the money. 


‘It is true that the return of the money would not be in further- 


ance of the illegal contract; but that is not the point. The 
criterion is whether the money was taken for an illegal purpose. 
Clearly it was. 

Ordinarily, a person who has paid money for the furthering 
of an illegal object cannot recover that money in a Civil Court; 
but an exception is made where a contract has been made 
illegal for the protection of a certain class of persons.’ In such 
a case a member of that class is considered not to be in pari 
delicto with the organiser of the illegal organisation and on 
that . ground is allowed to sue. A subscriber to a kuri has not 
however that advantage as against the sons of a stake-holder. 


On the contrary, the subscriber is a party to an illegal contract 


while the sons of a stake-holder are innocent persons. Even 
-on this ground therefore the plaintiff would have to fail. 

Some support to the learned District Munsiff’s finding 
that the test of the son’s liability is whether the father would 
be civilly liable for the debt.is given by Venugopal Naidu v. 
Ramanadhan Cheity}. It is clearly wrong however. Supposing 


the father commits theft, he would undoubtedly be liable in a 
. Civil Court for the stolen goods; but the sons would not be 


liable because the property was received illegally and the debt 


. incurred was an illegal one. The passages in Venugopal 


Naidu v. Ramanadhan Chetty which give rise to this too broad 
statement. of. the. law are expressly disapproved of.in another 





Pi (4912) 23M.L.J. 61: LLR. 37 Mad. 458. 
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case quoted by the learned: District Munsif, Garuda Sanyasayya 
v. Nerella Murthennal. The other cases cited in the lower Court 
lend no support to the argument approved by the learned 
District Munsif. Both in Venugopala Naidu v. Ramanadhan 
Chetty? and Venkatakrishnayya v. Byragi8, sons were held liable 
for such sums as their fathers had received as trustees and not 
properly accounted for. The two principles to be applied to 
test ‘the liability of the sons are correctly set out by Venkata- 
subba. Rao, J., in Muthammal v. Sivakami Ammal4. They are:— 


“(1) If the debt is in its inception not immoral subsequent TERR of 
the father does not exempt the son. 


(2) It is not every impropriety or every lapse from right See a that 
stamps the debt as immoral. The son can claim immunity only, when the 
. father’s conduct is utterly repugnant to good morals, or is grossly ‘unjust, or 
flagrantly dishonest.” 

Defendants. 2 and 3 are not therefore liable for theit 
father’s debt to. the plaintiff from out of ‘the’ joint family 
property that came into their hands upon their father’s death. 
This petition is therefore allowed and the decree of ‘the lower 
Court modified. Under the circumstances there will be no 
order as-to costs in this Court. - In the trial Court the 2nd and 
3rd defendants will bear their own costs; but will not be liable 
for the costs of the plaintiff. 


RG . = % Petition allowed. 
[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Sir V. RAMESAM AND MR. Justice KiNG. 
S. M. Narayana Aiyangar ... Appellant* in all the Second 
Appeals (Defendant) 





v.. 
S. P. R: M. Subramanian . 
Chettiar and others .. Respondents in all (Plain- 


` tiffs). 

“Madras Estates Land Act (I of 1908), S. 3 (4) ()—Fruit garden— 
Cocoanut plantation on dry land—Liability of tenant for additional rent—Civil 
Procedure Code (V of 1908), S. 11—Landlord and tenani—Suit for rent— 
Decision regarding nature of holding—Effect in suit relating to subsequent 
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< 3. (1925) 50 MLL.J. 353. 4. (1925) 21 L.W. 606. 
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years—Erroneous decision of question of law—Whether operates as res 
judicata. 

Cocoanuts are fruits, cocoanut trees are fruit trees, and a cocoanut planta- 
tion is a fruit garden and an improvement within the meaning of S. 3 (4) (f) 
of the Madras Estates Land Act. Consequently a tenant who has planted a 
cocoanut garden on dry land cannot be made liable for any additional rent 
beyond the dry rate. 

Sri Raja Bommadevara Chayadevamma v. Venkataswamy, (1931) 62 M.L. 
J. 511, approved. 

Vellayappa Chetti v. Subramaniam Chettiar, (1926) 51 M.L.J. 880: I.L.R. 
50 Mad. 482 disapproved. 

Where in a suit for rent relating to certain faslis the tenant pleaded that 
he was not liable for any increased rent as the holding comprised a cocoanut 
garden and was the subject of an improvement within the meaning of S. 3 (4) 
(f) of the Madras Estates Land Act, but the Court rejected the contention on 
the ground that a cocoanut garden was nota fruit garden and was not there- 
fore an improvement, and in a later suit between the same parties for 
recovery of rent in respect of subsequent faslis the same plea was raised by 
the defendart. 

Held, that the decision on the question of law in the prior suit as to 
whether a cocoanut garden was a fruit garden and therefore an improvement 
within the meaning of the Act operated as res judicata between the parties in 
the later suit, notwithstanding the fact that that view of the law had subse- 
quently been declared to be erroneous in later decisions of the Court. 

Held, however, that the principle of res judicata ona question of law 
should be confined to matters which actually existed at the time of the 
former decision, and therefore areas and trees to which it was not applied 
then would be governed by the correct principle of law. 

Case-law reviewed. 

Appeal against the decree of the District Court of Ramnad 
at Madura in A. S. Nos. 501 to 504 of 1929 and 350 of 1921, 
preferred against the decree of the Court of the Special Deputy 


Collector of Manamadura in S. S. Nos. 2626 and 2627 of 


1923, 3860 and 3861 of 1926 and 1579 of 1920, respectively. 


The appeal came up in the first instance before eee 

chariar, J., who made the following 
© Order of reference to a Full Bench. 

This batch of second appeals arises out of suits for rent in 
respect of two sets of holdings covered by Patta Nos. 38 and 54, 
Two of the second appeals arise out of suits of 1923 and two more 
out of suits of 1926 and the fifth arises out of a suit instituted in 
1920 and is the result of an intermediate remand by this Court. 

One of the main questions in these cases turns on the effect of 
the definition of ‘ improvements’ in S. 3, cl. 4 of the Estates Land 


‘Act, the point for decision being whether a cocoanut plantation 
_ comes within that definition or not. One Bench of this Court in a 


suit between these very parties—reported in Vellayappa Chetti v. 
Subramaniam Chettiar, held that it does not. Another Bench in 





1. (1926) 51 M.L,J, 880: ILL.R. 50 Mad. 482. 
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a case reported in Sri Raja Bommadevara Chayadevamma v. 
Venkataswamy1, has dissented from that decision and held that 
it is an ‘improvement’. It is by reason of the decision in Vellay- 
appa Chetti v. Subramaniam Chettiar2, that the lower Courts have 
held that the matter is res judicata between the parties even though 
the present suits relate to subsequent faslis. 


One of Mr. Rajah Aiyar’s contentions on behalf of the appel- 
lant is that the point being merely one of law, turning on the defi- 
nition in the Act, the rule of res judicata should not be applied and 
he next contends that it cannot be-applied to some at least of these 
suits, where even according to the present plaints the claim is not 
on the same basis as in the old suits but on a different basis by 
reason of changed facts. He also contends that in the application 
of the rule of res judicata, the present case is governed by the 
analogy of the decision in Broken Hill Proprietary Co., Ltd. v. 
Broken Hill Municipal Council8, and not of that in Badar Bee v. 
Habib Merican Noordint, With reference to the decision in 
Maharajah of Jeypore v. Ramamurthy, he takes exception to some 

. observations in that judgment and relies on certain other portions 
of that judgment and he further contends that the decision in 
Tarini Charan Battacharya v. Kedar Nath Haldaré is if anything 
in his favour, rather than against him. 

I must say that the question of res judicata is by no means 
free from difficulty and the decisions on the point are by no means 
uniform, It has to be remembered that the policy of S. 13 of the 
Estates Land Act was a statutory declaration that even if a 
practice had theretofore existed of paying for improvements 
effected by the tenant, it should no longer be capable of being 
enforced, It will be a matter for consideration how far that policy 
can be controlled by the application of the rule of res judicata, 
merely on the ground that in a litigation relating to prior faslis, the 
Court has interpreted S. 3, cl. 4 of the Estates Land Act in a parti- 
cular manner. I am not as at present advised quite satisfied that 
the decision is one on a mixed question of law and fact. I do not 
say more on that matter, as I am suggesting that the case may be 
placed before his Lordship the Chief Justice for his consideration 
whether it may be posted before a Bench of two judges or before 
a Full Bench, to deal with the question of res judicata on the point 
of law and also to consider the conflict between the judgments in 
Veillayap pa Chetti v. Subramaniam Chettiar? and Sri Raja Bomma- 
devara Chayadevamma v. V enkataswamyl, 


Deene A ea TT 


1. (1932) 62 M.L.J. 511. 2. (1926) 51 M.L.J. 880: LL.R. 50 Mad, 482. 
3. (1926) A.C. 94, 
4, (1909) A.C. 615. í 5. (1933) 65 M.L.J. 684. 


6. (1928) T.L.R. 56 Cal. 723 (F.B.). 
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_ On hearing the case opened by Mr. Rajah Aiyar, I felt that 
even if I should uphold the plea of res judicata, to some extent, it 
might still become necessary to deal with the conflict between 
Vellayappa Chetti v. Subramaniam Chettiar! and Sri Raja Bomma- 
devara Chayadevamma v. Venkataswamy2, and that if I should 
accept his contention that it is not res judicata this conflict will 
necessarily have to be considered. As will appear from the judg- 
ments in those two cases, the practice of rearing cocoanut and palm 
trees in extensive areas of land classified as ‘dry’ is quite common 
in the southern districts and it seems to me desirable that there 
should be an authoritative pronouncement as to whether such . 
plantations are or are not ‘improvements’ within the meaning of 
the definition in the Estates Land Act. 

The matter will be placed before his Lordship, the Chief 
Justice. 

On this reference the case came up before a Full Bench as 
constituted above. 

K. Rajah Aiyar and A. Srinivasa Aiyangar for Appellant. 

S. R. Muthuswami Aiyar for Respondents. 


The Court expressed the following. 


Oprnion. Sir V. Ramesam, J.—This batch of second appeals 
arises out of a number of suits for rent for different faslis 
under S. 77 of the Estates Land Act. There are two holdings 
under the tenants one holding under patta No. 38 and another 
holding under patta No. 54. Rent is claimed for portions of 
the suit holdings at a rate higher than the dry rate on the 
ground that there are cocoanut gardens in these holdings. In 
a former litigation between the same parties which culmi- 
nated in S. A. Nos. 433, etc, of 1924, the same claim 
was made. The defendant ryot resisted the claim at the 
higher rate on the ground that a cocoanut plantation was an 
improvement within the meaning of S. 3 (4) (f) of the Estates 
Land Act and that he is not liable to pay the higher rate and is 
liable to pay only the dry rate. It was held by Devadoss and 
Wallace, JJ., that the planting of a cocoanut garden was not an 
improvement under the Act and that the plaintiff was entitled 
to the enhanced rate. The same holdings are the subject-matter 
of the present suits. 

It is conceded by the appellant that so far as patta No. 38 
is concerned, the cocoanut plantation now existing is merely the 





1, (1926) 51 M.L.J. 880: LL.R. 50 Mad. 482. 
2. (1932) 62 M.L.J, 511. 
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old plantation, but as to patta No. 54 it is said that at the time 
of the former litigation only a portion, namely, 7 karukams, 
was planted with cocoanut plants but now a larger area is sought 
to be charged at the higher rate. I will refer to this question 
of additional area later on. Leaving this aside, two questions 


arise in the present second appeals. The first is whether 
cocoanuts are fruits and a cocoanut plantation can be regarded 


as a fruit garden within the meaning of S. 3 (4) (f) of the 
Estates Land Act. So stated, this question is undoubtedly a 
question of law, namely, the construction of an Act, the ques- 
tion being whether a particular term in the Act can be so 
interpreted or defined as to cover a particular class of trees. 


Now it may be said that the fruit of the cocoanut tree is 
not a fruit in one sense of the term but is a nut and apparently 
this was the view that prevailed with Devadoss and Wallace, JJ., 
in Vellayappa Chetti v. Subramaniam Chettiari. But this case 
was considered in Sri Raja Bommadevara Chayadevamma v. 
Venkataswawy2 by another Bench of this Court (Reilly and 
Ananthakrishna Aiyar, JJ.) and was dissented from. Both 
the learned Judges have dealt with the matter at some length 
and have given good reasons for differing from the former 
decision and for holding that cocoanut trees are fruit trees. 
Even Devadoss, J., from whose judgment the latter case came 
up in Letters Patent Appeal held that cocoanut trees are fruit 
trees but he does not refer to the judgment in the other case 
reported in Vellayappa Chetti v. Subramaniam Chettiar1, It is 
unnecessary to repeat the reasons given by Reilly and Anantha- 
krishna Aiyar, JJ. I will only add the following considera- 
tions. Inthe Century Dictionary under ‘Cocoanut’ we have ‘the 
nut or fruit of the cocoanut tree.’ And then under ‘double 
cocoanut’ we have “the fruit of a remarkable palm. Sii 
The fruit often weighs 40 or 50 Ibs. . . . . . 2’) Under 
‘sea cocoanut’ we have ‘the fruit of a species of palm.’ In 
Murray’s English Dictionary under ‘double cocoanut’ we have 
got practically the same sentence repeated. In common 
parlance the cocoanut is always referred to as a fruit before 
the fibre is removed. 


I therefore hold that cocoanuts are fruits and that 
“cocoanut trees are fruit trees and a cocoanut plantation is a 
Aeee a 
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fruit garden within the meaning of S. 3 (4) (f) of the Estates 
Land Act. It follows that the tenant who has effected improve- 
ments in these cases ought not to be liable for any additional 
rent beyond the dry rate. 


The next question is how far the defendant appellant is 
affected by the rule of res judicata. As already mentioned, 
the former decision, which, in the light of our present decision, 
must be held to be erroneous, was between the same parties and 
in respect of the same holdings. Mr. Rajah Aiyar, the learned 
Advocate for the appellant, contends that an erroneous decision 
of law should not be held to be res judicata in a later liti- 
gation between the same parties relating to a different year 
and that the former decision should be confined to the year in 
respect of which the former litigation arose. 

The question how far an erroneous decision on a matter 
of law on the terms of a tenancy would be res judicata has 
been considered in three decisions of this Court. The first 
one is Bayyan Naidu v. Suryanarayanal. It was there held 
that a former decision as to the extent of a holding in a suit 
between a landlord and tenant relating to the validity of patta 
under the Rent Recovery Act would be res judicata in respect 
of later years on the ground that it decides a general question 
not peculiar or special for that particular year. So far as this 
matter is concerned, the Estates Land: Act is similar to the 
Rent, Recovery Act and if any question of general principle is 
settled in one litigation in respect of one year as regards the 
terms of patta, that would bind the parties for the future years 
also until new circumstances intervene. The next decision of 
this Court that I would refer to is Sree Rajah Bommadevara 
Venkata Narasimha Naidu v. Andavolu V enkatarainam2. There 
the suits: related to the recovery of a cess claimed by a 
Zamindar from inamdars. The cess was payable annually. It 
was held that in cases where in a prior litigation the cess was 
held to be payable, that decision constitutes res judicata 
in litigation with respect to later years. The conclusion of the 
learned judges is this expressed: 


“ Where a decision ona point of law, ‘ whether it be on the construction 
of a document or of a statute or on common law or on customary law, settles 
a question that arises directly out of conflicting views as to the rights of the 
parties, it is res judicata’.” 


1. (1912) 23 M.L.J. 543: LL.R. 37 Mad. 70 at 73 (F.B.). 
2. (1916) 32 M.L.J. 63. 
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The reason of the judgment may be expressed thus, 
namely, that the former litigation settles the terms on which 
the two parties are related to each òther in the matter of the 
holdings provided the decision and the terms are confined to the 
actual object matter of the suit. The earlier decisions of this 
‘ High. Court in Parthasarathi v. Chinna Krishnani, Mangalath- 
ammal v. Narayanaswami Aiyar? and Natesa Chetti v. Vengu 
Nachiar’ were dissented from. In Maharajah of Jeypore v. 
Ramamurthy the same view was followed. An attempt to re- 
open the decision in Sree Rajah Bommadevara Venkata Nara- 
simha Naidu v. Andavolu Venkataratnam® based on the deci- 
sion of the Privy Council in Broken Hill Proprietary Co., Lid. 
v. Broken Hill Municipal Councilé was made but failed. That 
attempt is again repeated before us, Mr. Rajah Aiyar contending 
that the decision in Sree Rajah Bommadevara Venkata Nara- 
simha Naidu v. Andavolu Venkatarainam5 and Maharajah of 
Jeypore v. Ramamurihy* should be reconsidered in the light of 
the Privy Council decision just mentioned. In the same volume 
we have got Hoystead v. Commissioner of Taxation? another 
decision of the Privy Council. The earlier decision relates to 
the valuation of land for rating purposes. The second decision 
relates to land-tax assessment and it was held that an admission 
on a fundamental matter in a prior case and a decision stands 
on the same footing, estops a different contention in a later case. 
At first sight it looks as if these two decisions are in conflict. 
Possibly the earlier decision may be explained on the foot- 
ing that the valuation of land for purposes of rating for each 
‘ year is so peculiar to that year and has to be made on con- 
siderations confined to that year and should be so uninfluenced 
by considerations that prevailed in prior years that no question 
should be considered as a general principle and what happened 
in one year—whether a matter of principle or a matter of 
detail—gshould not be used in another year and therefore the 
decision of one year is not res judicata for another year. If 
that decision is not to be explained in that way and should not 
be regarded as inconsistent with the decision in Hoystead v. 
Commissioner of Taxation I prefer to follow the latter deci- 


1. (1882) I.L.R. 5 Mad. 304. 
2. (1907) 17 M.L.J. 250: LL.R. 30 Mad. 461. 
3. (1909) 20 M.L.J. 20: LL.R. 33 Mad. 102. 
4, (1933) 65 M.L.J. 684. 5. (1916) 32 M.L.J. 63. 
6, (1926) A.C. 94. 7. (1926) A.C. 155. 
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Sion. This is practically the view accepted in Maharajah of 
Jeypore v. Ramamurihy1 as to these two cases. These cases 
have also been considered in Sankaralinga Nadar and Brothers 
v. The Commissioner of Income-tax, Madras? and a similar 
view was taken there of the first case. 


It is said that in cases under the Bengal Tenancy Act it 
has been held that a decision between landlord and tenant as to 


the rate of rent in a prior year does not constitute res judicata 


in later years when the question comes up. But even there it 
has been held that where the earlier decision decides a matter 
of general principle, it would be res judicata in later years, vide 
Gnanada v. Nalini Bala Debis and Sreemati Ayetonnessa Bibi 
v. Amjad Alis. It istrue that in Calcutta a view prevailed at 
one time similar to the decision in Mangalathammal v. Nara- 
yanaswami Atyar’, Alimunnissa Chowdhurani v. Shama Charan 
Royé but this decision has since been overruled by that Court 
in Tarini Charan Battacharya v. Kedar Nath Haldar’, 


It is then argued by Mr. Rajah Aiyar relying on a passage 
in this last judgment that some exception should be made to 
the principle of res judicata in matters of jurisdiction, limita- 
tion or procedure on grounds of public policy. It is difficult to 
conceive how the question of res judicata can arise for the 
same object matter in later years with reference to questions of 
jurisdiction, limitation or procedure. But here we are not 
concerned with any such question. It is suggested that the 
rules of the Estates Land Act are based on public policy and 
some exception should be made in such matters. We are not 
referred to any principle or authority to support such a pro- 
position and I am unable to accept this contention. But as 
already observed, the principle of res judicata should be con- 
fined only to matters which actually existed at the time of the 
former decision. If there are new areas in patta No. 54 which 
were not planted with cocoanut at the time of the former ‘suit 
and in respect of which no claim for enhanced rate of rent was 
or could be made in the former suit, the matter is not res 
judicata in the present suit in respect of such areas. The 








1. (1933) 65 M.L.J. 684. ` 
2. (1929) 58 M.L.J. 260:1.L.R. 53 Mad. 420 (F.B.). 
3. (1925) 43 C.L.J. 146. 4. (1928) 48 C.L.J. 184. 
5. (1907) 17 M.L.J. 250: I.L.R. 30 Mad. 461. 
6. (1905) LL.R. 32 Cal. 749. 7. (1928) I.L.R. 56 Cal. 723 (F:B.). 
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respondent contended that even in respect of such areas the 
question of general principle is settled between the parties. 
There can be no res judicata laying down a wrong rule of law 
between parties for future guidance also. The decision must 
be confined to the matter to which it has been applied at the 
time of the former decision. Areas and trees to which it was 
not applied then will be governed by the correct principle of 
law. It is said by the respondent that this matter .was not 
raised earlier. The appellant claims that he did raise it. 
However the consideration of this question and how far the 
matter. may be allowed to be raised are points which we leave 
to the learned judge who would dispose of the second appeal in 
the light of the above observations, and if, in his discretion, he 
thinks fit, he can allow those points to be raised in second 
_ appeal. It is for him and not for the Full Bench to consider 
this question. 


With these observations these cases are remitted to the 
learned judge for disposal. 

Sir Owen Beasley, C.J. :—I agree. 

King, J.:—I agree. 


_ These appeals coming on for final hearing after the ex- 
pression of the above opinion of the Full Bench, the Court 
delivered the following 


Jupement (8th February, 1935). Varadachariar, J.— 
Now that the Full Bench have held that the decision in 
, Vellayappa Chetty v. Subramaniam Chettiar! will operate as 
res judicata in respect of the areas then in question, it follows 
that S. A. Nos. 1148, 1150 and 1181 of 1932 fail and must be 
dismissed with costs in S.A. No. 1148 of 1932 only. 


S. A. Nos. 1149 and 1151 arising respectively from S. S, 
Nos. 2627 of 1923 and 3861 of 1926 relate to lands covered by 
patta No. 54. Even in'respect of these lands, the former 
judgment will operate as res judicata except to the extent to 
which it can be said that in these second appeals which relate 
to later faslis the claim for rent is made in respect of lands 
brought under cocoanut cultivation after the date of the pre- 
vious suits relating to these pattas: Mr. Rajah Aiyar states that 
in the former suits the claim at Rs. 2’ per karukam was made 
only i in respect of 7 karukams whereas i in n the present suits that 





1. (1926) 51 M.L.J. 880: LLR. 50 Mad. 482. 
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rate is claimed in respect of 9 karukams and likewise the Rs. 5 
rate in respect of the later faslis. 


A distinction is sought to be suggested between the claim 
at Rs. 2 rate and the claim at Rs. 5 rate and it is argued that 
the rule of res judicata ought not to be applied at any rate to 
the extent of upholding the Rs. 5 rate claim. I am not able 
to agree with this contention. The decision of the Full Bench 
implies that the allowance of the Rs. 2 claim was on the footing 
that the contention that the tenant was not liable to pay in 
respect of improvements effected by him was not available to 
him by reason of the rule of res judicata. Once that conten- 
tion is put aside, the contract alleged by the landlord is that up 
to a particular stage he is entitled to rent at Rs. 2 per karukam 
and at later stages he is entitled to rent at Rs. 5 per karukam. 
I therefore do not see any justification for saying that though 
on the basis of Rs. 2 it is res judicata the claim is for the same 
land at later stages at the rate of Rs. 5 will not be res judicata. 


Mr. Rajah Aiyar further suggests that the written state- 
ment in S. S. Nos. 2627 of 1923 and 3861 of 1426 raised a 
question of fact that the trees have not in fact reached the 
stage when even on the basis of the agreement as alleged by 
the plaintiff the rent at Rs. 2 or Rs. 5 could be claimed at all. 
I see nothing of this contention put forward either before the 
Deputy Collector or before the lower appellate court. I am 
not satisfied that any evidence which the defendant wanted to 
offer to substantiate this contention was shut out. I am there- 
fore unable to allow that point to be raised at this stage. 


A further point was. sought to be raised by Mr. Rajah 
Aiyar on the construction of the contract relied on by the plain- 
tiff, namely, that the mere fact that one tree or some trees 
begin to put forth spathe will not justify the landlord in claim- 
ing the higher rate of rent in respect of the whole area under 
cocoanut cultivation. This point too does not appear to have 
been raised in any of the Courts below. It cannot be said to be 
really a matter of law or construction which can be dealt with 
in second appeal. It will really have to be considered in the 
light of the course of conduct of the parties or usage in the 
neighbourhood and I must therefore disallow it also, as a point 
not raised up to this stage and which cannot be disposed of 
without further evidence. 
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Mr. Muthusami Aiyar on behalf of the respondents is 
unable to state definitely whether Mr. Rajah Aiyar’s contention 
that in the old suits the claim was made and decreed only in 
respect of 7 karukams, whereas in the present suit the claim 
was made in respect of 9 karukams,is borne out by the record 
ornot. But having regard to the fact that the rule of res 
judicata has got to be applied practically against the spirit of 
the provision made in the statute and seeing that the rule of 
decision in a matter of this kind has been the subject of so 
many conflicting pronouncements, I am not prepared to 
disallow this point raised by Mr. Rajah Aiyar, which, after all, 
can be determined from the records of the Court or at any 
rate from the relevant pattas. The District Judge is accor- 
dingly requested to make a report, after giving an opportunity 
to both the parties to place all relevant materials before him, 
whether the claim in S. S. Nos. 2627 of 1923 and 3861 of 1926 
in so far as it relates to cocoanut plantation, is in respect of 
any area in excess of that which formed the subject-matter of 
S. S. Nos. 2582 of 1918 and 1638 of 1920, and if so, what is 
the extent of the excess area. The report to be sent before the 
15th April, 1935. 


B. V. V. Order made. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—MR. JUSTICE VARADACHARIAR. 

S. Thirumalamuthu Adaviar .. Appellant* (1st Defendant) 

v. 

Minor- Subramania Adaviar by 

Court guardian S. Rajarama 

Aiyar, Advocate, High Court 

(Vide Order dated 23rd 

October, 1933, in C. M. P. 

No. 5054 of 1933) and two 

others .. Respondents (1st Plaintiff, 
2nd Defendant and 2nd 
Plaintiff). 

Hindu Law—Decree against father alone—Sons not parties to suit or pro- 
note—Partition after decree to defeat creditor—Paritition real and operative 
~-If creditor can execute the decree against properties allotted to sons. 

Where after the passing of a money decree against the father alone ina 
suit on a promissory note executed by him, a partition was effected between 


the father and his minor sons for the very purpose of preventing the decree- 
holder from executing his decree against the properties: that might be 
Lc anA 
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allotted to the shares of the minor sons, and in that sense only fraudulently 
or mala fide, the decree-holder is precluded from executing his decree against 
the properties allotted to the shares of the sons in that partition. If the 
partition is colourable and such as to lead the Court to come to the conclusion 
that it was not intended to be operative at all, then it can be ignored and 
the creditor can execute his decree against ‘all the properties, but if it is 
merely a fraud upon the father’s creditor’s rights to execute but otherwise 
real, then for purposes of execution, such partition cannot be ignored. 


Doraiswami v. Nagaswami, A.I.R. 1929 Mad. 898, distinguished. 

The-observation in Krishnaswamy Konan v. Ramaswami Atyar, (1899) 9 
M.L.J. 127: 1.L.R. 22 Mad. 519 in as far as it suggests that the partition 
should be ignored and the sons treated as if they still continued to be joint 
with their father distinguished as obiter. 

Appeal against the decree of the District ‘Court of 
Tinnevelly in A.S. No. 73 of 1931 preferred against the decree 
of the District Munsiff of Ambasamudram in O.S. No. 95 of 
1930. 


P. N. Appuswamy Aiyar for Appellant. 
S. Rajavama Aiyar for Respondents. 


The Court delivered the following 


Juvemen.—This second appeal arises out of a suit 
brought by two minors for a declaration that the properties 
which according to them fell to. their shares at the, partition 
evidenced by Ex. A are not liable to be seized in execution of 
the decree obtained against their father in S. C. S. No. 831 of 
1928 on the file of the Sub-Court of Tinnevelly. The lower 
appellate court granted the declaration; hence this appeal by 
the decree-holder. The partition under Ex. A, was effected 
soon after the passing of the decree in the small cause 
suit and in such suspicious circumstances that both the 
lower courts have taken the view that it must have been brought 
about for the very purpose of preventing the decree-holder in 
the small cause suit from executing his decree against. the pro- 
perties that might be allotted to the shares of the minor sons. 
In that sense, the partition may be -said to be fraudulent or 
mala fide, and I see'nọ reason to differ from that conclusion, 
though I must point out that that conclusion can be based only 
upon-inferences from the proximity of dates and the fact that 
the plaintiffs being minors, there was no other reason for 
partition at that particular juncture. No oral evidence has been 
adduced in this case. The point for determination in the second 
appeal is, taking the partition to be fraudulent in that sense, 
has it the effect of precluding the decree-holder.from | executing 
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his decrée against the properties allotted to the shares of the 
sons in that partition? 


So far as the decisions in this Court go, there can be 
little doubt that but for the fraudulent purpose of the partition 
the decree-holder cannot reach the son’s shares in execution of 
the decree obtained against the father alone. Mr. Appuswami 
Aiyar has invited my attention to the decisions in the other 
High Courts which reveal considerable conflict of judicial 
opinion on the question of the executability of a decree obtain- 
ed against the father alone as against the shares allotted to 
his sons at a partition. Some of them proceed on the footing 
that there is no justification for drawing a distinction between 
liability in a separate suit against the sons and the liability of 
the shares to be proceeded against in execution of the decree 
obtained against the father. In some, the decision of a Full 
Bench of this Court in Subramania Aiyar v. Sabapathy Aiyar\ 
is regarded as warranting the above view, though, with all 
respect, I would observe that this does not appeal to me to be 
correct. In some cases again a distinction is drawn between a 
partition which takes place after the money decree has been 
obtained against the father and a partition which takes place 
before the money decree. This distinction is based on the 
ground that, where the decree is obtained before partition, 
though execution proceedings may be started after partition, 
the father might well be deemed to have been sued in a 
representative character and that therefore the decree, though 
in name only against the father might well be treated as a 
decree against the sons as well. It is sufficient for my present 
purpose to say that it will be difficult to apply this theory of 
representation when a suit is brought against the father on a 
promissory note executed by himself. It has often been pointed 
out that in a suit of that kind, the cause of action against the 
father is on the note andthe cause of action as against the 
sons is on their Hindu Law liability, and it is difficult to speak 
of the father as “representing” the sons in a suit on a promis- 
sory note when it will not be open to him to raise defences 
which will undoubtedly be open to the sons if they had been 
impleaded in the suit. Another line of authority draws a 
distinction between ‘cases of bona fide partition and of fraudu- 
lént partition, and founding themselves upon the observations 
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in Krishnaswamy Konan v. Ramaswamy Aiyar! they hold that 
where the partition is fraudulent the decree obtained against 
the father may even be executed against the properties allotted 
to the sons at such partition. Even if this view could be held 
to be right, there is considerable difference of opinion in the 
authorities as to what is exactly meant by the expression 
‘fraudulent ‘partition’. If as was held in Indar Pal v. The 
Imperial Bank2 the partition is found to be colourable there 
should be no difficulty in ignoring it. If, on the other hand,. 
it is merely what must be described as a fraud upon creditors, 
I do not see any justification for holding that for purposes of 
execution, stich partition can be ignored. 

That the expressions ‘bona fide partition’ and ‘mala fide 
partition’ have been differently understood by different judges 
and on different occasions can be gathered from the observa- 
tions in Jagannatha Rao v. Viswesams, Kishan Sarup v. 
Brijraj Singh4, Gaya Prasad v. Murlidhar5 and Atul Krishna 
Roy v. Lala Nandanji6. I must also point out that when one 
speaks of a fraudulent partition brought about by a father 
with a view to defeat his creditors, two questions may be 
intended to be comprised in the consequences sought to be 
deduced therefrom. One is with reference to the possibility of 
the father allotting to himself a much smaller share than he 
would be otherwise entitled to. An objection on this score 
would presumably be one to be dealt with under S. 53 of the 
Transfer of Property Act. (Cf. Veerappa Chettiar v. Anna- 
malai Chettiari.) The other consequence sought to be implied is 
that the partition should be ignored and the sons treated as if 
they still continued to be joint with their father. No doubt 
the observation in Krishnaswamy Konan v. Ramaswamy Aiyari 
would seem to support such a contention. But the observation 
was only made as a reservation in that case and could scarcely 
be treated as a decision by itself. 

Dealing with the matter on principle, it is difficult to see 
how the mere fact that members of a family who are in law 
entitled to enter into a partition at any time they choose, happen 





1. (1899) 9 M.L.J. 127: LL.R. 22 Mad. 519. 
2. (1915) I.L.R. 37 All. 214. 
3. (1924) 46 M.L.J. 590: LL.R. 47 Mad. 621 at 624. 
4, (1929) LL.R. 51 All. 932 at 936, 937, 946. 
.-5.- (1927). LL.R. 50 All. 137 at 141. 6. (1935) I.L.R. 14 Pat, 732 (FaB,). 
7. (1934) 68 M.L.J. 157. 
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to enter into a partition at a time more inconvenient to a 
creditor can make it fraudulent in the sense that the creditor 
can ignore it. The law provides ways, in which the creditor 
ean avoid any injurious consequences arising therefrom, 
namely, by impleading the sons in the action that he may bring 
against the father, because it is now well established by the 
preponderance of authority in nearly all the Courts that a 
partition will not defeat the rights of the creditor, though it 
may have some bearing on the procedure to be followed by him 
for the realisation of his debt. 

Having regard to the above considerations, I do not think 
I need do more than refer to the cases cited by Mr. Appu- 
swami Aiyar on behalf of the appellant, namely, Kishan Sarup 
v. Brijraj Singh', Jawahar Singh v. Parduman Singh?, Atul 
Krishna Roy v. Lala Nandanji8 and Raghunandan Pershad v. 
Moti Ram4. Annabhat Shankarbhai v. Shivappa Dundappa’ 
and Suryanarayana v. Viswanadhamé do not help the appel- 
lant, because in those cases the person who wanted to get 
his property exempted from the attachment was a party to the 
money decree or the question of his liability was raised in the 
course of the money suit itself. Duraiswami v. Nagaswamii 
may no doubt appear to be in favour of the appellant’s conten- 
tion. But, rightly or wrongly, the learned Judges based their 
decision on the ground that in that case the objecting sons had 
been impleaded as parties to the suit against the father, though 
in that suit they were exonerated. It is not for me to canvass 
the correctness of that decision, but the learned Judges 
expressly make this circumstance the distinguishing factor 
when they refer to the observations of Ananthakrishna 
Aiyar, J., in Subramania Aiyar v. Sabapathy Aiyars. The 
view taken in Kameswaramma v. Venkata Subba Rao® has 
been consistently followed in this Court to the extent of 
tecognising the distinction between the right of the creditor 
to proceed by a separate suit against the sons even 
after partition and his right to attach the sons’ shares in 
execution of the decree obtained against the father. (Cf. 
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Bapiraju v. Sreeramulul. See also Veerappa Chettiar v. 
Annamalai Chettiar? and Appeal No. 25 of 1932.) If, as 
recognised in Krishnaswamy Konan v. Ramaswamy Aiyar3 


and Kameswaramma v. Venkata Subba Rao4, the attach- 


ability of the sons’ shares depends upon the power of the 
father to alienate it at the time-the creditor seeks to attach 
the same, it is difficult to see how the fact of the partition 
being one intended to defraud creditors can make any 
difference. If it was intended to be operative and is in law 
operative, to bring about a division in status between the 
father and the sons, the father’s power of alienating the 
shares allotted to the sons at such partition must have come to: 
an end and with it the right of the creditor to attach such 
shares. 

The question of the bona fides or mala fides of the partition 
has been referred to in some of the decisions for another 
reason, namely, the suggestion sometimes made that if the 
partition was bona fide, in the sense that sufficient provision 
has been made therein even for the discharge of the debts of 
the father, the shares allotted to the sons at such partition 
ought not to be held liable at all in any kind of proceeding for 
the pre-partition debts of the father. Whether that proposition 
is well founded or not, that appears to have been the reason 
for drawing the distinction in some of the cases between bona 
fide partitions and fraudulent partitions. Except i in cases where 
the mala fide character of the partition is such as to lead the 
Court to come to the conclusion that the partition was not 
intended to be operative at all, I am unable to.see how the 
mala fide character bears on the question of the creditor’s 
rights to attach the sons’ share in execution of a decree 
obtained against the father alone. I am therefore of opinion 
that the conclusion of the lower appellate Court is right. The 
second appeal fails and is dismissed. with costs. 

Leave granted. 

S. V. V. —— l Appeal dismissed. 





1. (1934) 40 L.W. 588, 2. (1934) 68 M.L.J. 157. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` PRESENT:—MR. Justice VARADACHARIAR AND MR. 
JUSTICE BURN. 


Km. Kr. Km. Kuppan Chettiar and - 


others .. Appellants* (Plaintiffs) 
v. ` 
Masa Goundan and others .. Respondents (Defendants 
2 to 5 and Ist Defen- 
dant). 


Hindu Law—Father—Debts of father—Partition between father and 
sons—Shares to father and sons and maintenance provision for wife and 
daughters—Decree after partition against father alone—If creditor can 
proceed in execution against other properties not allotted to father—Civil 
Procedure Code, S. 60—Effect of, on creditor’s right. 

After a genuine partition, inthe sense of areal and nota mere sham 
partition, the father’s power to sell the property for his debts ceases and 
therefore the right of a father’s creditor who has obtained a money decree 
against the father alone, in respect of a pre-partition debt, to proceed in exe- 
cution against the properties allotted to the son’s share or against the proper- 
ties set apart at such a partition for the maintenance of his wife and marriage 
expenses of his daughters is also at an end as they cease to be properties of 
the judgment-debtor (father) or properties over which, or over the profits of 
which the judgment-debtor (father) has a disposing power, which he may 
exercise for his own benefit within the meaning of S. 60, Civil Procedure 
Code. It is not material for the purpose of execution proceedings to consider 
whether the partition is bona fide or not, in the sense that it has made suffi- 
cient provision for the discharge of the father’s debts or whether the decree- 
holder was or was not aware of the partition. 

Where, therefore, a father entered into a genuine partition with his sons 
at which (1)certain specific properties were allotted to the shares of the sons; 
(2) some properties were set apart for the “maintenance of his wife and 
marriages of his daughters with a further provision that they should be 
divided after their lifetime between the sons; and (3) a share was allotted to 
the father which was not shown to be insufficient for the discharge of his 
debts subsisting at the time of the partition and for his maintenance, a cre- 
ditor of the father who obtained a money decree after the partition against 
the father alone, though in respect of a pre-partition debt, is not entitled in 
execution to proceed against properties allotted to the sons or for the wife 
and daughters. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in A. S. No. 8 of 1932 (A. S. No. 297 
of 1931, District Court) preferred against the decree of the 
Court of the District Munsif of Gobichettipalayam in O. S. 
No. 66 of 1929. 

R. Gopalaswamy Ayyangar for Appellants. 


B. Somayya and D. R. Krishna Rao for Respondents. 
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The Court delivered the following 


JupcmMents. Varadachariar, J.—This second appeal arises 
out of a suit instituted by the legal representatives of a décree- 


holder to get a claim order set aside. 


The father of the plaintiffs obtained a money decree against 
the first defendant on 17th September, 1926 on three promissory 
notes executed by the first defendant, Exs. D, D-1 and D-2. 
Between the dates of Exs. D and D-1 a partition arrangement 
was entered into between the first defendant and his sons, de- 
fendants 2 to 5. (Vide Ex. V, dated 13th October, 1925.) It 
is alleged that the plaintiff’s father was not aware of this 
partition and so happened to make further advances to the first 
defendant under Exs. D-1 and D-2 in the course of November 
and December 1925. The suit, O. S. No. 1400 of 1926, was 
instituted for the recovery of money due under these three 
promissory notes but the first defendant alone was impleaded 
as defendant thereto and a decree was obtained in due course. 
When the plaintiffs proceeded to attach certain properties in 
execution of this money decree the defendants 2 to 5 came 
forward with a claim petition and prayed that the properties 
which had fallen to their shares under Ex. V should be 
released from attachment. As the properties were accordingly 
released, the plaintiffs filed this suit to obtain a declaration 
that they are entitled to attach the properties which the 
defendants 2 to 5 claimed to have fallen to them in the 
partition. 

The question for determination is whether, in spite of the 
partition evidenced by Ex. V, the shares taken by defendants 
2 to 5 are liable to be proceeded against in execution of the 
money decree obtained against the father alone. I have dealt . 
with this question at some length in a judgment recently 
delivered by me in Thirumalamuthu Adaviar v. Subramania 
Adaviar and I do not propose to repeat, what has been said 
there. I shall only add that the case for the decree-holder 
was much stronger in that case than in the present instance 
because in that case I proceeded on the footing that the parti- 
tion was entered into with a view to defeat the creditor. 

Whatever may be the rights under the Hindu Law ofa 
father’s creditor to secure satisfaction of the debts due by. the 
father from the son’s shares in the joint family, the question 


1. (1937) 1 M.L.J. 243. 
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arising for determination in this second appeal has to be 
decided with reference to the language of S. 60 of the Civil 
Procedure Code. In order that- properties may be liable to 
attachment in execution, it must be shown that they either 
belong to the judgment-debtor or that the judgment-debtor has 
a disposing power over the properties or their profits, which 
power he may exercise for his own benefit. 

It is well settled and the proposition has now been placed 
beyond doubt by the observations of their Lordships of the Judi- 
cial Committee in Sat Narain v. Rai Bahadur Sri Kishen Dasi 
that the father’s power of sale for his debts exists only so long 
as the joint family remains undivided. Their reference with ap- 
proval to the decision of this Court in Baluswami Aiyar, Inre2, 
shows that even a division in status will suffice to put an end to 
this power. It would therefore follow that after a division in 
status the father’s creditor cannot, any more than the Official 
Assignee, claim that the property is saleable by the father and 
therefore attachable by himself. That the position is different 
as regards the creditor’s remedy by independent suit against 
` the sons has been recognised by the judgment of a Full Bench 
of this Court in Subramania Aiyar v. Sabapathy Ayyar3. 
Having regard to this well-understood distinction between the 
creditor’s remedy in execution and the creditor’s remedy by a 
separate suit, we are with due respect unable to follow the 
observations which were cited to us from certain decisions of 
the other High Courts which either ignore this distinction or 
proceed on a basis different from the Full Bench decision in 
Subramania Aiyar v. Sabapathy Ayyar3, and hold that after a 
bona fide partition the father’s creditor will not even have a 
right of suit against the sons. 

In the above. view, it seems to me unnecessary to 
consider how far the contention on the one side or the 
other as to whether the partition in this case can be 
described as bona fide within the meaning of the authorities 
is tenable. In my judgment in Thirumalamuthu Adaviar 
Subramania Adaviar4, I have endeavoured to show that the 
expression “bona fide partition” has been used by different 
learned Judges in different senses. If, as recognised by their 





1. (1936) 71 M.L.J. 812: L.R. 63 LA. 384: LL.R. 17 Lah. 644 (P.C). 
2. (1928) 55 M.L.J. 175: LL.R. 51 Mad. 417 (F.B.). 
3. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.). 
4. (1937) 1 M.L.J. 243. 
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Lordships of the Judicial Committee in the recent case, the 
father’s power to sell is at an end once there is a genuine parti- 
tion, it does not seem to me material for the purpose of execu- 
tion proceedings to consider whether the partition is bona fide 
or not, in the sense that it has made sufficient provision for the 
discharge of the father’s debts. Their Lordships, no doubt, 
recognise that in a suit for partition it is proper that the Court 
should make provision for the discharge of the father’s debts 
and that the remaining property alone should form the subject- 
matter of division between the coparceners. Butit neverthe- 
less seems to me too much to say that, except in cases where 
the father’s debts are specifically referred to and provided for 
in a partition deed, the partition deed cannot be regarded as a 
bona fide partition arrangement. In the present case the find- 
ing of the lower appellate Court is not merely that the parti- 
tion was not nominal but that the plaintiffs had not shown that 
the share allotted to the first defendant was not enough for 
the discharge of his debts subsisting at the time of the parti- 
tion and for his maintenance. There are, no doubt, dicta in 
some of the cases which go so far as to lay down that, unless 
the partition not merely makes provision for the discharge of 
the existing debts but allots in addition a share to the father 
equal to the shares allotted to the sons, it should not be 
regarded as a bona fide partition. As at present advised, I am 
unable to concur in that view. But, having regard to the limited 
scope of the question to be determined in this second appeal, it 
seems to me unnecessary to express any final opinion on that 
question. i 

Some of the cases in the other High Courts draw a dis- 
tinction between a partition which takes place after the money 
decree had been obtained against the father and a partition 
which takes place before the money decree. In that connection 
I may point out that in the present case the partition took place 
nearly a year before the passing of the decree in the money 
suit and that the suit comprised claims under two promissory 
notes in respect of which moneys were advanced only after the 
partition. It is only the claim under Ex. D, a promissory note 
for Rs. 500 that had accrued due before the partition. It does 
not seem to be material whether the plaintiffs’ father was- or 
was not aware of the partition. Both the Courts have found 
that there was no particular attempt to keep the partition con- 
cealed from the creditors and we find that the partition deed 
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was presented for registration the very next day after execu- 
tion. 


I am not sure if it is possible to split up a decree like the 
one obtained by the plaintiffs’ father in this case and give the 
decree-holder a right of execution against the sons’ shares in 
respect of so much of it as may represent the claim under Ex. D 
which alone was a pre-partition debt. But that question also 
is immaterial in the view I have-taken. The Lower Appellate 
Court was, in my opinion, right in dismissing the plaintiffs’ 
suit. 


A further point was raised before us that at least in 
respect of the properties comprised in the D schedule to the 
partition deed, the plaintiffs must be entitled to execute the 
decree obtained by their father. I am unable to accede to this 
contention. It has, no doubt, been held that the claim which 
a wife has under the Hindu Law for maintenance against her 
husband cannot take precedence over the claims of his creditors, 
and the same principle has been applied to a widow’s claim for 
maintenance against her husband’s estate. But that is not 
exactly the position here. I am not satisfied that the learned 
counsel for the appellant was correct in the contention that, 
even when a partition takes place ina joint Hindu family, the 
Hindu Law does not permit of a provision being made by allot- 
ment of property for the maintenance of the wife and for the 
marriage of the daughters as long as the father is alive. The 
wife has, no doubt, a personal claim for maintenance against 
her husband independently of the possession of any property, 
but that does not exclude the liability of the coparcenary pro- 
perty to provide for her maintenance, at any rate when the whole 
family property is made the subject of a partition between the 
father and the sons. In the. present case the allotment has 
been made not merely for the benefit of the wife and the 
daughters but also with a further provision that the properties 
so allotted to them should be divided after their lifetime by 
the sons. Applying the test involved in the language of S. 60 
of the Civil Procedure Code, it is impossible to hold that the 
father any longer continued to have the power of disposing of 
the property that was allotted to his wife and daughters with 
remainder over to his sons. . 


“Mr. ‘Gopalaswami_ Aiyangar. finally asks that the suit may 
at least be permitted to be treated as a suit to recover money 


Kuppan 
Chettiar 
v. 
Masa’ 
Goundan. 


Varada- 
chariar, J. 


e 
Kuppan 
Chettiar 
v. 
Masa 
Goundan. 


Varada- 
chariar, J. 


Burn, J. 


P.C. 


Hazariram 
Marwari 
v. 

Rai 
Bahadur 
Bansidhar 


Dhandhania. 


254 THE MADRAS LAW JOURNAL REPORTS. [1937 


from the sons in respect of the claim due under the promissory 
note, Ex. D. We regret we are unable to accede even to this 
prayer. It will be wholly changing the nature of the suit, and 
prima facie the suit has been instituted more than three yéars 
after the date of Ex. D. We do not feel that we are justified 
in allowing the change of the basis of the claim without 
further information clearly available from the record that the 
money claim would not be barred by limitation. 

The result is that the second appeal fails and is dismissed 
with costs. ; 

Burn, J.—I agree that the second appeal must be dismissed 
with costs, and I have very little to’ add. The finding is clear 
in this case that the partition was a genuine partition, a real 
transaction and not a mere sham. And that being so, it is 
clear that it put an end to the joint ‘family in which the first 
defendant was the father. The motive which was behind this 
partition is, I think, irrelevant. It follows from the decision 
in the case Baluswami Ayyar, In rel (in which it was clear 
that the partition suit was filed on behalf of the minor sons 
in order to defeat the claim of the Official Assignee who 
wished to exercise the father’s power of disposal of his minor 
sons’ shares) that, even if a partition is entered upon in order 
to defeat the claims of creditors nevertheless, provided that it 
is a genuine partition, division of status takes place, and the 
power of the father to sell the shares of the sons is brought to 
an end. If that be so, there can be no possibility of the decree- 
holder pursuing the shares of the sons in execution of the 
decree obtained against the father alone. 

Second Appeal dismissed. 

S.V.V. —— $ 

PRIVY COUNCIL.. 
[On appeal from the High Court of Judicature at Patna.] 

PRESENT :—Lord RocHE, Sır SHADI LAL AND SIR 
GEORGE RANKIN. i 


Hazariram Marwari and others .. Appellants* 
v. 
Rai Bahadur Bansidhar Dhandhania 
and others .. Respondents. 


Civil Procedure Code (V of 1908), O. 21, rr. 18 and 20—Principles govern- 
ing set-off of decrees—Mortgage and money decrees—Whether can be set off 





1. (1928) 55 M.L,J. 175: I.L.R. 51 Mad. 417 (F.B.). 
* P, C. Appeal No. 82 of 1935. 16th December, 1936. 
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as against each other—Personal liability of mortgagor whether condition 
precedent—Decree in favour of several persons—Set-of in respect of decree 
against one—Consent by other parties—Effect. 

R. 20 of O. 21, Civil Procedure Code, which was newly inserted in 1908 
was intended to settle, as regards set-off, a conflict of decisions as to whether 
a mortgage decree was within the description of “decree for the payment of 
money” or “money decree”. There is nothing in the language of the rule or 
in the reason of the matter to justify the interpretation that it should be 
applied only where both decrees are mortgage decrees. Norcan the words 
“decrees for sale in enforcement of a mortgage or charge” in the rule be 


restricted to personal judgments such as may be given under O. 34, r. 6 of the 
Code. 


Held, that a decree for mesne profits can be set-off as against a mortyage 
decree when in respect of the mortgage the personal liability of the mort- 
gagor subsists. 


Quaere: Whether a personal decree can be set-off as against a mortgage 


decree in the absence of any personal babes on the part of the mortgagor 
who holds the money decree. 


Under rr. 18 to 20 of O. 20 of the Code the set-off of decrees is not a dis- 
cretionary matter depending upon equitable considerations such as may 
emerge from the circumstance that both decrees arise out of the same trans- 
action. The principle of the rules is that whatever they arise from, 
circuity of proceedings trereunder should be avoided. Thus if X has a 
decree against A, and 4 and B havea decree against X, and A and B both 
ask for the set-off, the Court should permit the set-off treating B at his own 
request as having released his right to d. 

Appeal from a decree of the High Court of Judicature at 
Patna dated 6th February, 1933, reversing a decree or final 
order of the Subordinate Judge of Godda dated 11th April, 
1931, which had been passed in certain execution proceedings. 

The facts of the case were as follows :— 


Certain persons who may be compendiously referred to as the 
Barhams obtained a money decree for Rs. 81,398 inthe High Court 
of Judicature at Patna on the 15th January, 1924 against respon- 
dents Nos. 3,12 and 13. The appellants purchased the decree on 
12th November, 1925, and, after getting their names substituted on 
the record sought to execute the same on the 17th February, 1926, 
against the judgment-debtors above mentioned, in the Court of the 
Subordinate Judge of Godda. The respondents Nos. 1 to 16 are 
persons or represent persons who on the 18th December, 1925 
obtained a final mortgage decree in the Court of the Additional 
Subordinate Judge of Bhagalpur against the Barhams (the mort- 
gagors)and certain other persons (who are or are represented by the 
respondents Nos. 17 to 36). The latter had been joined as having 
an interest in the mortgage security. “The decree directed the sale 
of the mortgaged property in order that the respondents 1 to 16 

.should be paid a sum of Rs. 86,612 costs and further interest. On 
the 19th September, 1928, the respondents 1 to 16 filed an applica- 
tion in the execution proceedings referred to in paragraph 2 claim- 
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ing in effect under the provisions of S. 47 and O. 21, r. 18 
of the Code of Civil Procedure, that the two decrees should be 
treated as cross-decrees, that the decree purchased by the appel- 
lants should be treated as satisfied and that the decree of the res- 
pondents 1 to 16 should be executed to the extent of the difference 
between the two decrees. The Subordinate Judge held that the two 
decrees could not be treated as cross-decrees under the rule and 
dismissed the application. The High Court held that they could be 
so treated and that the application succeeded. According to the 
judgment of the High Court the mesne profits decree and the 
mortgage decree were cross-decrees within the meaning of the rule, 
for the reasons, that regard must be had to the substance and 


` not to the form: that the judgment-debtors of the one were the 


decree-holders of the other and vice versa; that the two decrees 
related to the same transaction and the rights and liabilities of the 
parties arose out of the same set of facts, namely, the possession 
oi the auction purchasers under a sale which was subsequently set 
aside; that the fact that in the mesne profits decree only three 
persons were made judgment-debtors as the sale was in their names 
only would not affect the case, the difference being in form and not 
in substance; that the joinder of the Mandals in the mortgage 
decree did not affect the position, that they were only joined as 
being interested in the equity of redemption and that they were not 
judgment-debtors in the sense in which the Barhams were judg- 
ment-debtors, namely, persons liable to pay; and that the question 
whether the respondents 1 to 16 were the auction purchasers was 
res judicata as between them and the Barhams and so res judicata 
as between the respondents 1 to 16 and the appellants who were 
claiming through the Barhams. 


L. De Gruyther, K.C. and T. J. Strangman for Appellees 
The mesne profits decree was against only three out of respon- 
dents 1 to 16 whereas the mortgage decree was in favour of all of 
them. R. 18 of O. 21 of the Code of Civil Procedure has no 
application to this case. Thedecree for mesne profits is a decree 
for payment of money within the Code. R, 20 of O. 21 has no 
application either. The mortgage decree is not a decree for pay- 
ment of money within the Code because (1) it is a decree for sale, 


(2) it is not between the same parties, (3) it is not capable of exe- 


cution at the same time, and (4) it is not of the same character. 
You cannot set off a decree for payment of money against a decree 
for the enforcement of a sale. Refers to Nagar Malv. Ram Chandi, 
Sheo Shankar v. Chunni Lal?, Burma Oil Co. v. Ma Tin8, Venkata 





1. (1910) I.L.R. 33 All, 240. 2. (1916) 1.L.R. 38 All. 669. 
3. cies LL.R. 7 R. 505. 


; 
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Reddi v. T.V. Dorasami Pillail and Ram Chander Upadhya v. 
Mahabir Singh2, 

A.M. Dunne, K.C. and W. Wallach for Respondents.—The 
provisions of O. 21, rr, 18, 19 and 20 of the Code apply to the facts 
of this case. The respondents are entitled to execute the decree 
for the whole amount as against the Barham judgment-debtors, 
Refers to O. 21, r. 18 (4), illus. (d); Hury Doyal v. Din Doyals, 
Ram Sukh Das v. Tota Ram4, In the absence of personal liability 
on each side, it is just as much inequitable to set-off two mortgage 
decrees as to set-off a mortgage decree against a decree for money. 
R. 20 was newly inserted in 1908 and was intended to settle, as 
regards set-off, a conflict of decisions as to whether a mortgage 
decree was within the description of “ decree for the payment of 
money ” or “ money decree.” There is nothing in the language of 
the rule and nothing in reason to justify the interpretation that it 
only applies where both decrees are mortgage decrees. The 
general character of the two decrees concerned does not preclude 
the set-off. 


16th December, 1936. Their Lordships’ judgment was 
delivered by 

Sir GEORGE Ranxin.—The question in this appeal is 
whether under rr. 18 and 20 of O. 21 in the First Schedule to 
the Civil Procedure Code, there can be a set-off in execution 
proceedings of two decrees hereunder mentioned. The High 
Court at Patna have allowed the set-off (6th February, 1933), 
after the Subordinate Judge of Godda had refused it (11th 
April, 1931). 

The decrees in question are, first, a decree for mesne profits 
dated 15th January, 1924, of which the present appellants took 
an assignment on the 12th November, 1925; secondly, a final 
decree for sale dated 18th December, 1925. Both decrees were 
transferred to the Court of the Subordinate Judge at Godda 
for execution. 

The history of the matter may be outlined as follows: 
One, Thakur Barham, was the proprietor of an estate in the 
Santal Perganas called Patsanda. He borrowed money from 
certain persons at whose instance in July, 1904, six annas 
interest in Patsanda was sold in execution of a decree and 
bought as to two annas by Srimoan, the father of the respon- 
dent Kedarnath, as to three annas by the husband of the respon- 





1. (1932) 63 M.L.J. 722: I.L.Rs 56 Mad. 339. 
2. (1917) 15 A.L.J. 327. ; 3. (1883) I.L.R. 9 Cal. 479; 
4, (1892) LL.R. 14 All. 339. 
33 ; 
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dent Teji Bibi, and as to one anna by the respondent Nopechand 
and his brother Chaturi Ram, since deceased. The first and 
third of these purchases were made on behalf of the joint 
Hindu family of the. auction purchaser and not on his 
individual account. Respondents 1 to 16 in this appeal to His 
Majesty represent all the persons on whose account these 
purchases were made. Unfortunately there were two six-anna 
shares in Patsanda belonging to Thakur Barham, one heavily 
mortgaged and the other comparatively free. The former was 
the interest which had been attached, but the sale certificate 
was granted in respect of the other, and the auction purchasers 
went into possession thereof. While so in possession they 


` discharged two security bonds given on 10th November, 1902, 


by Thakur Barham, charging two annas and one anna respec- 


tively of Patsanda in favour of one Gobardhan Das. In 1913 


the sale of July, 1904, was set aside as being invalid by reason 
that the interest sold was not the same as the interest attached. 
(Cf. Thakur Barmha v. Jiban Ram Marwari.) This gave rise to 
restitution proceedings under S. 144 of the Code which were 
carried up to this Board (Jai Berham v. Kedar Nath Marwaria), 
where in June, 1922, the auction purchasers were held entitled 
to set-off the amount of their deposit against the mesne pro- 
fits, but the High Court at Patna were held to have been right 
in refusing their claim to set-off the sums paid in discharge of 
the bonds to Gobardhan Das, After some further litigation 
the matter was settled by the first of the two decrees now in 
question—namely, the compromise decree of 15th January, 
1924, of which the appellants are assignees. That decree, 
while binding upon the present respondents No. 1 to 16 so far 
as regards recovery of 54 annas share of Patsanda, is never- 
theless, so far as mesne profits are concerned, against three 
only—namely, Kedarnath, Teji Bibi and Nopechand, who are 
specially described in the cause title as the auction purchasers. 
The sums decreed amount to Rs. 81,398. 

Against this decree for mesne profits the High Court 
have set-off a decree which has resulted from a suit [No. 2 of 
1917] brought by members of the families interested in the 
auction purchase of July, 1904, to recover from the repre- 
sentatives of Thakur Barham and from the interest in Patsanda 


1. €1913) 26 M.L.J. 89: L.R. 41 LA. 38: LL.R. 41-Cal. 590 (P.C.). 
2. (1922) 44 M.L.J: 735: L.R.49 LA, 351: LL.R. 2 Pat. 10 (P.C.). 
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- charged to Gobardhan Das, the sums expended in discharging 
the two bonds of 10th November, 1902. By his judgment 
dated 28th February, 1925, the learned Additional Subordinate 
Judge of Bhaghalpur found for the plaintiffs, holding that 
they had both a right to reimbursement and a charge upon the 
property, neither right being barred by the Limitation Act, 
The formal decree of 28th February, 1925, is not before their 
Lordships, but the final decree dated 18th December, 1925, 
directs a sum exceeding Rs. 86,000 to be realised by sale of 
the property charged, and this is the decree which has been set 
off. Respondents 1 to 16 represent all the holders of this 
decree. 


In the High Court of Patna the view taken by Noor, J., 
who gave the judgment (the learned Chief Justice concurring), 
may be summarised by saying that the two decrees relate to 
the same transaction and that “the judgment-debtors of the 
one are in substance exactly the decree-holders of the other 
and vice versa” because all the present respondents No. 1 to 16 
were in substance and as between themselves auction purchasers 
whose possession was ultimately set aside. He rejected the 
contention that r. 20 of O. 21 applies only when both decrees 
are mortgage decrees, but considered that a mortgage decree 
could only be set-off in cases where a personal obligation to 
repay existed and a remedy by personal decree was still avail- 


able. He held on the facts that-the remedy by personal decree 


was not in this case barred. . 


The contention that r. 20 only applies where both decrees 
are mortgage decrees was repeated before this Board, but their 
Lordships agree with the High Court in rejecting it. R. 20 
was new in 1908 and was intended to settle, as regards set-off, 
a conflict of decisions as to whether a mortgage decree was 
within the description of “decree for the payment of money” 
or “money decree.” There is nothing in the language of the 
rule and nothing in the reason of the matter to justify the 
interpretation contended for. In the absence of personal lia- 
bility on each side, to set- off two mortgage decrees may be just 
as much or as little inequitable as to set-off a mortgage decree 
against a decree for money. 


The words of r. 20-— decrees for sale in enforcement of 
a mortgage or charge” —caąnnot be restricted to personal judg- 
ments such as may be given under O, 34, r. 6. 
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As it was held by the judgment in the suit in which the 
final decree for sale was passed that the right of the present 
respondents 1 to 16 to a personal judgment subsisted and was 
not barred, their Lordships do not find it necessary either to 
examine this question afresh in these execution proceedings, or 
to embark upon a discussion of the difficulties that may arise if 
a mortgage decree be set-off against a money decree in the 
absence of any personal liability on the part of the mortgagor 
who holds the money decree. Mr. Dunne for the respondents 
contested the view taken in the High Court as to personal lia- 
bility being a condition of set-off, but as this important ques- 
tion does not here arise for decision and calls for careful dis- 
cussion, their Lordships do not think fit to pronounce upon it- 
In so saying they do not intend to prejudice the view taken by 
the High Court. On the contrary they would be slow to give 
effect to a rule of set-off so as to alter substantive rights or to 
produce consequences beyond the scope of an intention to avoid 
circuity of proceedings. Whenever the matter arises for deci- 
sion the observations of the learned Judge (Noor, J.) and his 
discussion of the authorities (Nagar Mal v. Ram Chand1, Sheo 
Shankar v. Chunni Lal2, Burma Oil Company v. Ma Tins. Also 
cf. Venkata Reddi v. T. V. Dorasami Pillai*) will afford assist- 
ance to the Board and to the Courts in India. 


The general character of the two decrees concerned does 
not in their Lordships’ view preclude the set-off, but it isneces- 
sary to examine their exact form, having regard to the terms 
of r. 18 of O. 21. The appellants’ decree so far as money is 
concerned is against three only of the respondents—namely, 
Kedarnath, Teji Bibi and Nopechand. The respondents’ decree 
is in favour of some 18 members of the same family or fami- 
lies. Moreover the respondents’ decree is against certain per- 
sons called Mandal, purchasers from the representatives of 
Thakur Barham, as well as against these representatives them- 
selves. 


The presence of the Mandals as judgment-debtors in the 
respondents’ decree raises no obstacle to set-off and the con- 
trary was not contended by learned counsel for the appellants. 
The respondents were entitled to execute the decree for the 





1. (1910) I.L.R. 33 All, 240. 2, (1916) LL.R. 38 All. 669. 
3. (1929) I.L.R. 7 Rang. 505. 
4, (1932) 63 M.L.J. 722: IL.L.R. 56 Mad’, 339. 
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whole amount as against the Barham judgmeit-debtors, and 
cl. 4 ofr. 18 with its illustration (d) embodies what has 
always been the law on this matter (cf. Hury Doyal v. Din 
Doya and Ram Sukh Das v. Tota Ram2). 


The presence among the holders of the decree for sale in 
addition to Kedarnath, Teji Bibi, and Nopechand, of other 
members of their families, affords the only remaining objec- 
tion to set-off. If X hasa decree against A, and A and B have 
a decree against X, it is clear from illustration (b) to r. 18, 
as well as on principle, that X cannot insist on a set-off. Their 
Lordships will assume without deciding, that the rights of B 
make it equally impossible for A alone to claim set-off against 
X. But if Band A both ask for the set-off must it necessarily 
be refused? And even if it appears that 4 incurred the debt 
to X on behalf of himself and B? Their Lordships think not. 
It is true, that under rr. 18 to 20 the set-off of decrees is not a 
discretionary matter depending upon equitable considerations 
such as may emerge from the circumstance that both decrees 
arise out of the same transaction. Whatever they arise from, 
circuity of proceedings thereunder can be avoided and should 
be avoided—this is the principle of the rules. But if an assignee 
can insist upon set-off as provided by cl. 2 of r. 18, then to 
refuse the application of A and B to have the set-off allowed, 
would be the height of technicality. There is here no question 
‘of any other judgment-debt which could obstruct the set-off. 
B at-his own request can be treated as having released his right 
to A if he comes before the executing Court and asks for this. 
The circumstance that in so doing he does no more than his 
duty as between himself and A may under these rules be irre- 
levant, but it adds an element of reason to his request. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitors for Appellants: W. W. Box & Co. 

Solicitors for Respondents: Hy. S. L. Polak & Co. 

S.P. K. ; 

B. V. V. —— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—MR. Justice Kine. 


N.A.S.T. Chidambaram Chettiar ee  Appellant* (Plaintif) 
v. 
Venkatasubba Naik .. Respondent mein: 
f dant). 
` Limitation Act (IX of 1908), Ss. 4 and 19—Period prescribed in S. 19— 


Meaning of—If takes in additional period under S. 4—Endorsement of 
payment after period of limitation but within period extended by S. 4—If 


‘saves limitation. 


The period prescribed in S. 19 of the Limitation Act does not include the 


extension which is given by S. 4 for filing a suit; S. 4 itself can come into . 


operation only after the period of limitation prescribed has already expired, 
and S. 19 requires the acknowledgment to be made before the period prescrib- 
ed has expired. 

Therefore where the three years period of limitation for a promissory 
note expired during the time when the Court was closed, an acknowledgment 
or endorsement made after that date but before the re-opening of the Court 
will not serve as a fresh starting point of limitation. 

Abdul Ghani v. Chiranji Lal, (1927) I.L.R. 49 All. 726, not approved. 


Appeal against the decree of the Additional Subordinate 
Judge of the Court of the Subordinate Judge of Ramnad at 


‘Madura in Appeal Suit No. 72 of 1932 preferred against the 


decree of the Court of the District Munsift of Sathur in O. S. 
No. 660 of 1929, 

The following facts are taken from the judgments a the 
lower Courts and set out here to give a fuller idea as to how the 
question arose :— l 

The suit promissory note was execùted on 12th June, 1923, by 


„the defendant in favour of the plaintiff for Rs. 2,197-1-9 payable 


with interest at 15 per cent. per annum. On 22nd June, 1923, the 
defendant. made a payment of Rs. 597-1-9. for principal and 
interest, On 27th June, 1926, he paid Rs. 100 towards the interest 
and endorsed the payment on the notè. On 7th August; 1926, he 
made another payment of Rs. 500 and as no further payments were 
made, this suit was filed on 6th August, 1929. The three years 
period from the date of the first payment, viz., 22nd June, 1923, 
expired on 22nd June, 1926, when the Court was closed for summer 
recess, it having re-opened only on-the 28th June. It was contend- 
ed that the endorsement of Rs. 100 made on 27th June, 1926, ie., 
when there was yet time to file a suit, saved limitation, though the 
endorsement was made more than three years after the last 
payment. Both the lower Courts held that the suit was barred 
and hence this second appeal. 


sit EEN 


* S. A. No. 119 of 1933. ©» ..19th November, 1936. 
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A. S. Srinivasa Ayyar for Appellant. 

K. V. Sesha Aiyangar and K. Aravamuda Aiyangar for 
Respondent. 

The Court delivered the following 

JunemeENT.—The question raised in this second appeal is 
one of limitation. The suit promissory note was executed on 
the 12th June, 1923. There was an acknowledgment on the 
22nd June, 1923 and a second acknowledgment on the 27th 
June, 1926. On that date the Court in which the suit should 
have been filed was closed. It was clozòd on the 22nd June 
and re-opened on the 28th June, 1926. The suit was filed on 
the 6th August, 1929. Both the Courts below have held that 
the suit was barred by limitation. 

The argument in appeal is that S. 19 which is the section 
of the Limitation Act which has to be. applied in this case, 
deals with the period prescribed by the Act as a whole for the 
filing of a suit and that when the Act as a whole is read, that 
period will be seen to expire not on the 22nd June, 1926, but 
only on the 28th June, 1926, when the Court re-opened and 
therefore three years can be calculated afresh from the 28th 
June, 1926. In other words, to put the argument very 
succinctly, it is this, that under S. 19 the period prescribed is 
to be calculated not only from all the articles and other 
‘sections of the Limitation Act but also by including the exten- 
sion which is given by S. 4. It seems to me that this argument 
is untenable and obviously appears to be untenable from a mere 
perusal of the sections concerned. S. 4 runs thus: “Where the 
period of limitation prescribed for any suit, appeal or applica- 
tion expires on a day when the Court is closed, the suit, appeal 
or application may be instituted, preferred or made on the day 
that the Court re-opens’. S. 19 reads as follows, omitting 
unnecessary words: Where, before the expiration of the period 
prescribed for a suit or application in respect of any property 
or right, an acknowledgment of liability has been made in 
writing, a fresh period of limitation shall be computéd from 
the time when the acknowledgment was so signed. It will be 
clear from S. 19 that it is necessary that the acknowledgment 
should be signed before the expiration of the period prescribed. 
It is equally clear from.S. 4 that that section itself can come 
into operation only “after the period of limitation prescribed 
has already expired. . In:-this case therefore the period of limi- 
tation prescribed expired on the 22nd June, 1926, but by reason 
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Chidam- Of the provisions of S. 4 a special right was given to the plain- 


ooe. tiff to file his suit on a later date when the Court re-opened. It 
as is impossible in my opinion to give a different meaning to the 
enkata- 


subba ‘Naik. expression “expiration of the period prescribed” in S. 19 
from the meaning which that expression bears in S. 4. True 
that I have been referred to one case in Allahabad decided bya 
single Judge in which upon facts similar to the present it has. 
been held that S. 19 can also include the period extended by 
S.4 (Abdul Ghani v. Chiranji Lali), but the weight of autho- 
rity is decidedly on the other side. ` There is a Bench decision 
by the Bombay High Court reported in Bai Hemkore v. Masa- 
malli2; there is a decision of the learned Chief Justice of the 
Calcutta High Court in Debendra Nath Roy v. Kartic Prasad 
Das and finally there is this very significant sentence in the 
judgment of the Privy Council reported in Magbul Ahmad v. 
Pratap Narain Singht. Their Lordships of the Privy Council 
are there discussing the meaning of S.4 and what they say is 
this: 

“What the section provides is that where the period prescribed expires 
ona day when the Court is closed, notwithstanding that fact an application 


may be made on the day when the Court re-opens, so that there is nothing in: 
that section which alters the length of a prescribed period”. 


If that is so, the prescribed period as ‘I have already said, 
clearly expired by the 22nd June, 1926, and the endorsement 
which was made only on the 27th June, 1926, cannot possibly 
come within the provisions of S. 19. 

In the result, the appeal fails and is dismissed with costs. 

Leave to appeal is refused. 

S.V.V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice MADHAVAN Nair. 
Marudamuthu Kadurar .. Petitioner* (Third Petitioner) 





V. 
Minor Arumugasami Kadu- 
rar and another .. Respondents (Respondents). 
Maruda- Civil Procedure Code (V of 1908), O. 21, r. 89—Court auction of 
muthu properties belonging to judgment-debtor—Purchase and deposit of money into 
A V. Court by the purchasers—Confirmation of sale pending—Private sale of some 
shah ad of the auctioned plots by the judgment-debtor to the same purchasers— 


Application by judgment-debtor praying to appropriate amount deposited to 


1. (1927) LL.R. 49 ah 726. (1902) LL. R. 26 Bom. 782. 
(1928) I.L 5 Ga 1210. 
4. «23 68 MLJ. 66s: LR. 621 LL. 57 All, 242 at 248 (P.C.). 


C.R.P. No. 1039 of 1935. ‘12th November, 1936. 
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decree and set aside Court sale under O. 21, r.89—Whether can be allowed in 
the circumstances. ` 
In execution of a decree in which the petitioner herein was the only de- 
, fendant four items of property belonging to him were ordered to be sold. 
Lot 1 was purchased and the money was deposited by the purchaser in Court. 
The third item was sold to another purchaser who also deposited the money 
into Court. The fourth lot was purchased by the decree-holders. Pending 
confirmation of sale the judgment-debtor privately sold the plots Nos. 1 and 3 
to the same purchasers and prayed that out of that sum, leaving something 
for poundage, the balance might be appropriated towards satisfaction of the 
decree. The amount he deposited under the circumstances would cover the 
total amount in the sale proclamation plus 5 per cent. on the sale of the lot 4 
purchased by the decree-holder plus the poundage in respect of lot 4. Hence 
the judgment-debtor as well as the two purchasers in private sale from him 
petitioned to the Court to set aside the Court sale stating that they had com- 
plied with the provisions of O. 21, r. 89, Civil Procedure Code. It was argued 
by the judgment-debtor-petitioner that, inasmuch as the two purchasers had 
expressed their willingness that the money deposited by them in Court might 
be used by him as the properties had been privately sold to them, he had 
complied with the provisions of the Code. He was supported by the two 
purchasers in his contention. 


Held, that the petitioner had not deposited in Court the amount necessary 
for making the payments under cls. (a) and (b) of O. 21, r. 89 and4therefore 
the sale could not be set aside. 

If the money deposited by the purchasers in Court for the lots they pur- 
chased could be used by the judgment-debtor then no doubt the sale would be 
set aside. The question is, can it be said in the circumstances of the case that 
the person seeking to set aside the sale has deposited the necessary sum in 
Court? If in the present case the amount deposited by the purchasers after 
the deposit, be said to be money which they can deal with ds they liked, then 
the argument that taking that amount also into consideration the petitioner 
has deposited in Court sufficient amount to make the payments, may be accep- 
ted. After making the deposit, the money deposited by the purchasers is in 
the custody of the Court till final-orders are passed by it with respect to the 
sale. If the sale is confirmed the purchasers get the property and the money 
can no longer be claimed by them. If on the other hand it is set aside, they 
will be refunded the money and it becomes theirs. But they cannot while the 
money is kept in the custody of the Court operate upon it to enable the person 
wanting to set aside the sale to use it for the purpose of depositing it in 
Court within the meaning of O. 21, r. 89. 

C.M.A. No. 82 of 1911, distinguished. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 


Government of India Act, praying the High Court to revise 
the order of the District Court of Trichinopoly dated the 13th 
day of August 1935 and made in C.M.A. No. 40 of 1935 (E.A. 
No. 882 of 1934 in O.S. No. 109 of 1927 Sub-Court, Trichino- 
poly). 
K. Rajah Atyar and L. A. Gopalakrishna Aiyar for Peti- 
tioner. he 

S. Parthasarathy and V. K. Thiruvenkata Chari for Res- 


pondents. 
34 
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The'Court delivered the following 

JupemMEeNT.—This Civil Revision Petition arises out of an 
application made under O. 21, R. 89, Civil Procedure Code, to 
set aside a court sale.. The application was made by three 
petitioners, of whom the petitioner was the third petitioner 
before the Subordinate Judge. The other two petitioners were 
the purchasers of two lots of the property sold, namely, lots 1 
and 3. 

The facts are briefly these. In execution of the decree in 
O.S. No. 109 of 1927 in which the petitioner was the only 
defendant, four items of property were ordered to be sold. The 
first petitioner in the lower Court purchased the first lot for 
Rs. 1,000 which was deposited by him. Lot 2 was not sold. 
The second petitioner purchased the third lot for Rs. 800. He 
also deposited the money into Court. Lot 4 was purchased for 
Rs. 1,005 by the decree-holders who were minors represented 
by their next friend. Pending confirmation of the sale the 3rd 


‘petitioner (that is, the judgment-debtor-petitioner) privately 


sold lot 1 to the first petitioner for a sum of Rs. 1,200. He 
wanted that a sum of Rs. 957-13-0 out of this amount may be 
appropriated towards the decree amount, the balance being the 
poundage of Rs. 42-3-0. Lot 3 properties were sold by the 
judgment-debtor privately to the second petitioner for Rs. 1,000. 
He prayed that out of that sum Rs. 764-1-0 may be appropriat- 
ed towards the satisfaction of the decree, the balance of 
Rs. 35-15-0 representing poundage. The third petitioner, the 


‘appellant, has deposited in Court Rs. 369-8-0. Thus the 


total amount available is Rs. 957-13-0 plus 764-1-0 plus 369-8-6, 
in all Rs. 2,091-6-6. This amount will cover the amount men- 
tioned in the sale proclamation, that is, Rs.1,998-14-6 plus 5 per 
cent. on the sale price of lot 4 purchased by the decree-holders 
plus the poundage in respect of the sale of lot 4. In these cir- 
cumstances the three petitioners ask the Court to set aside the 
sale stating that they have complied with the provisions of 
O. 21,-r. 89, Civil Procedure Code, the relevant portions of 
which are as follows :— 


“(1) Where immovable property has been sold in execution of a decree, 
any person, either owning such property or holding any interest therein by 


.virtue of a title acquired before such sale, may apply to have the sale set aside 


on his depositing in Court, (a) for payment to the purchaser, a sum equal to 
five per cent. of the purchase money, and (b) for payment tothe decree- 
holder, the amount specified in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any amount which may, since 
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‘the date of such proclamation of sale, have been received by the decree- 
holder”. 

It will be observed that of the three petitioners, petitioners 
1 and 2 are themselves purchasers of two items of the property 
and are hence incompetent to maintain an application under 
O. 21, r. 89. But the judgment-debtor being one of the peti- 
tioners entitled to apply under O. 21, r. 89, the question 
whether the sale can be set aside in the above circumstances 
has to be considered; and, as already stated, he is the only 
petitioner before this Court. 


The learned Subordinate Judge set aside the Court sale, 
but his order was set aside by the learned District Judge. 


The question of law presented by this case is a novel one 
and has not been the subject-matter of decision in any court. 
It is argued by the petitioner that, inasmuch as the two purcha- 
-sers have expressed their willingness that the money deposited 
by them in Court, may be used by him as the properties have 
-been privately sold to them, he has complied with the provisions 
of O. 21, r. 89, Civil Procedure Code, by depositing in Court 
the necessary funds and the sale should therefore be set aside. 
‘He is supported in his application by the two other purchasers. 
Ít appears to me that the contention of the petitioner cannot be 
accepted. If the money deposited by the purchasers of lots 1 
and 3 can be used by the appellant, then no doubt the sale 
should be set aside. The question is, can it be said in the cir- 
cumstances of the present case that the appellant has deposited 
in Court the necessary sum? Itis argued that since the 
purchasers of lots 1 and 3 have expressed their willingness that 
the money deposited by them may be used by the petitioner, 
that money has become his for depositing in Court and that he 
has therefore deposited into Court the necessary amount. In 
support of this contention an unreported decision of this Court 
in C.M.A. No. 82 of 1911 has been brought to my notice, but 
that case is distinguishable from the present one inasmuch as 
the amount in Court standing to the credit of the coparceners 
‘which they allowed the 5th defendant, the petitioner, to use for 
setting aside the sale was their own money, that is money 
lying to their credit, and therefore it may well be said that it 
became the money of the petitioner for him to deposit in Court 
‘within the meaning of O. 21, r. 89, Civil Procedure Code, when 
they expressed their consent to that course. If in the present 
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case the amount deposited by the petitioners 1 and 2 can, after 
the deposit, be said to be money which they can deal with as 
they liked, then the argument that taking that amount also into- 
consideration the petitioner has deposited in Court sufficient 
amount to make the payments, may be accepted. It seems io 
me that after making the deposit the mioney deposited by the 
purchasers is in the custody of the Court till final orders are 
passed by it with respect to the sale. If the sale is confirmed. 
the purchasers get the property and the money can no longer 
be claimed by them. If on the other hand it is set aside they 
will be refunded the money and it becomes theirs. But they 
cannot while the money is kept in the custody of the Court 
operate upon it to enable the person wanting to set aside the 
sale to use it for the purpose of depositing in Court within the 
meaning of O. 21, r. 89. In the circumstances of the present 
case I am not satisfied that the. petitioner has deposited in 
Court the amount necessary for making the payments under 
cls. (a) and (b) of O. 21, r. 89, Civil Procedure Code. In 
my opinion the order of the lower Court is right and the 
Civil Revision Petition is dismissed with costs. 
K.C. - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Pavani Subbamma (deceased) Pavani 
Gurumurthy L.R. of Ist Appellant 
(deceased) vide Order dated 17th 
October 1935in C.M.P. No. 4125 of 
1935 .. Appellanis® (Plaintiff 
and Nil) 





v. 
Anumala Rama Naidu (deceased) 
Mungamoor Venkatakrishna, Rao 
and another f .. Respondents (Defen- 
dants and Nil). 
Will—Testator providing for a gift over to grandchildren after widow's 
enjoyment of properties—Express provisions of sale, gift, etc., in favour of 
grandchildren—Widow alienating property for the sake of debts binding upon 
estate—The nature of the estate enjoyed by the widow—Limited interest— 
Analogy of woman's estate in Hindu Law whether existing—Alienation 
whether binding on the grand children. 
One V left a will at his death disposing of his properties, by which his 
widow S should enjoy the properties and after her lifetime the properties 


* S.A. No. 1349 of 1932. 19th Novémber, 1936, 
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should be taken in the ratio of 3 to 5 by the son’s daughter and the daughter’s 
‘son respectively, as the two were the only surviving grandchildren of the 
testator. The present suit was instituted by the son’s daughter for recovery 
of possession of her share in one item of property forming part of V’s estate 
which had been sold by S to the first defendant. The plaintiff’s husband, who 
had been examined, admitted that since V’’s death he had been living with S 
and looking after many of the transactions entered into by her with his 
knowledge and the knowledge of the second defendant and that the docu- 
ments executed by her were attested by these two people. The sale in favour 
of the first defendant was effected for discharging debts which arose mainly 
out of a suit instituted by Government against S and her co-sharer under the 
Madras Railway Protection Act. The questions which arose for decision were 
(1) whether S was atall entitled to sell anything more than her life interest 
even for purposes of meeting a necessity binding upon the estate and 
(2) whether the liability under the Railway Protection Act was only a 
personal liability of S or was one for which not merely her life interest but 
the property itself including the interest of reversioners if any, could be sold. 

Held, (1) that since in the will the gift over to the grandchildren was of 
the entire properties and not a mere gift by way of defeasance, it should be 
held that it indicated that the prior gift in favour of the widow was only of a 
limited interest. Moreover the provision in the will giving express powers to 
the grandchildren of gift, sale, etc., undoubtedly would indicate the intention 
of the testator to draw a distinction between the powers of the widow and 
those by the grandchildren. Hence S took only a limited interest. 

Judgment in A. S. No. 232 of 1929 [67 M.L.J. (S.N.) p. 69] referred to 
and relied on. 

(2) That in deference to the view taken in Maharaja of Kolhapur v. 
Sundaram Aiyar, (1924) I.L.R. 48 Mad. 1 at 125 to 129 that it is possible to 
create an interest analogous to a woman’s estate in Hindu law notwithstand- 
ing the addition by a gift over like the one in the will here, the estate taken by 
S need not necessarily be only a life estate in the English law sense of the 
term. 

(3) That from an inference of the facts, the lower Courts’ decision was 
correct in that they came to the conclusion that there was necessity binding 
upon the estate which justified the alienation. Therefore there was no reason 
to differ from the lower Courts merely on the ground that prima facie the 
onus lay upon the alienee. 

Appeal against the decree of the Court of the Subordinate 
Judge of Nellore in A. S. No. 229 of 1930 (A. S. No. 162 of 
1930, District Court, Nellore) preferred against the decree of 
the Court of the District Munsif of Kavali in O. S. No. 265 
of 1928. 


M. Patanjali Sastri for Appellants. 

B. Somayya and D. Narasaraju for Respondents. 

The Court delivered the following 

Jupemenr.—This case raises questions of some difficulty, 
but, having given the matter my best consideration, I have 
come to the conclusion, though not without hesitation, that 
there is no sufficient reason for my interfering with the con- 
current decisions of the Courts below. 
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The suit property formed part of the estate of one- 
Venkatramanayya who died in 1904, leavinga will—Ex. A. ‘At 
his death he left surviving his widow Savitramma and twe 


‘grandchildren, namely, a daughter’s son (the second defendant’ 


and a son’s daughter (the plaintiff). The will accordingly 
provided that the widow should enjoy the properties and after 
her lifetime they would be taken in the ratio of 3 to 5 by the 
son’s daughter and the daughter’s son respectively. The present’ 
suit was instituted by the son’s daughter for recovery of pos- 
session of her share in one item of property forming part of 
Venkatramanayya’s estate which had been sold by Savitramma: 
to the first defendant in 1917. 


The plaintiff’s husband, who has been examined as P.W. 1, 
admits that since Venkatramanayya’s death, he has been living 
with Savitramma and looking after her affairs. It also appears 
from his evidence that many of the transactions entered into 
by Savitramma were entered into by her with his knowledge 
and the knowledge of the second defendant and that the docu- 
ments executed by her were attested by these two people. The 
Court may therefore fairly presume that there was very 
little likelihood of Savitramma doing any acts prejudicial to 
those who are totake the property after her. The sale in 


_ favour of the first defendant was effected for discharging 


debts which arose mainly out of a suit instituted by the 
Government against Savitramma and her co-sharer under the 
Madras Railway Protection Act. A tank, which it was their 
duty to repair, was in disrepair and as a notice given to the 
co-sharers under the provisions of the Act to make the neces- 
sary repairs was not complied with, the Government executed 
the repairs and instituted a suit in 1912 for recovery of the 
money spent. It is unnecessary to refer to the steps taken_in 
execution of the decree obtained in that suit and to the steps 
taken by the widow to meet that liability. It is sufficient to. 
say that both the courts have concurrently found that the suit 
sale became necessary for the purpose of meeting the liability 
resulting from that suit. 


Two questions have to be considered in deciding whether 
the sale thus effected will be binding upon the plaintiff, namely, 
(1)-whether Savitramma was at all entitled to sell anything 
more than her life interest even for purposes of meeting a 
necessity binding upon the estate, and secondly, whether the 
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liability under the Railway Protection Act, was only a personal 
liability of Savitramma or was one for which not merely her 
life interest but the property itself including the interest of the 
reversioners, if any, could be sold. The answer to the first 
question depends upon the true construction of the will Ex. A. 


Mr. Somayya, who appeared for the alienee, went so far 
. as to contend that Ex. A confers a stridhanam or an absolute 
estate upon Savitramma. He relied in support of that argu- 
ment, upon the use of the word ‘Hakdar’ and upon the state- 
ment that Savitramma should enjoy the property in the way that 
the testator himself had been doing. But as against this, it has 
to be pointed out that the will contains a gift over in favour of 
his grandchildren at his death and the gift over is said to be 
of the entire properties. It will be very doubtful, if the first 
gift in favour of Savitramma is to be held to be an absolute 
estate, whether a gift over in these terms would be valid at all. 
To avoid such a possibility, the proper rule of construction has 
been held to be to take the will as a whole; and the presence of 
a gift over, which is not a mere gift by way of defeasance, 
has generally been held to be an indication that the prior gift 
was only of a limited interest. There is another circumstance 
in the present case which points strongly in favour of interpret- 
ing the gift to Savitramma as a limited gift, namely, the 
express provision made at the end of the will that the grand- 
children shall have powers of gift, sale, etc. This clause 
undoubtedly indicates that the testator intended to draw a 
distinction between the powers of the widow and the powers 
of the grandchildren. In A. S. No. 232 of 1929 [67 M. L. 
J: (Short notes) p. 69] a Division Bench, dealing with a 
similar will, held, in favour of the limited construction of the 
prior gift. The language there was stronger in favour 
of an absolute estate to the widow because the dispositive clause 
contained words conferring wide powers of disposition on her, 
but in.view of the gift over and the reference in the context to 
the discharge of debts, the learned Judges thought it right to 
limit the power of disposition to circumstances of necessity or 
the discharge of debts. Iam accordingly of opinion that ‘the 
courts below were right in holding that Savitramma took only 
a limited and not an absolute interest. 


The further question arises whether the limited interest 
was one similar to the estate of a Hindu widow or only a strict 
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_ life interest. The lower appellate court had not felt any diffi- 


culty in holding that, even if Savitramma’s estate was only a 
life interest she would have had powers of alienating the full 
interest in the estate for necessary purposes. I am not by any 
means satisfied that the proposition can be so easily assumed. 
It is one thing to say that the purpose is a necessary or proper 
purpose but another thing to hold that an alienation will convey 
the full proprietary interest, regardless of the nature of the 
alienor’s interest, for ordinarily, the alienor can convey only 
the interest to which he or she is entitled. It is true that under 


‘the Hindu Law a female, holding what is known as the woman’s 


estate, can alienate the estate for proper purposes but that has 


been held to be possible because her interest is not exactly the 


same as a life interest under the English Law. 


Arguments have accordingly been advanced before me as 
to whether taking Savitramma’s interest under Ex. A to bea 
‘limited’ interest, it is only a life interest in the English law 
sense or it resembles a woman’s estate under the Hindu Law. 
In favour of the theory of the ‘limited’ estate of a female heir, 
there is the consideration that a Hindu testator may reasonably 
be presumed to create an estate known to the Hindu Law rather 
than a strict life interest as understood in the English law, but 
the former view would make the gift over in favour of the 
grandchildren a contingent one. 


There are two decisions of the Privy Council in Mahomed 
Shamsul v. Shewukram1 and Mussumat Bhagbuttt Daee v. 
Chowdry Bholanath Thakoor2 andl am free to confess that 
it is not easy to reconcile their Lordships’ observations in these 
two judgments. Mr. Somayya relied on a judgment of this 
Court in Ratna Chetti v. Narayanaswami Chettiar3.- I have 
always had some difficulty in understanding this judgment be- 
catise the learned Judges assume the possibility of a vested re- 
mainder subsisting side by side with a limited interest analog- 
ous to a Hindu woman’s estate. In Maharaja of Kolhapur v. 
Sundaram Aiyart the two decisions in Mahomed Shamsul v.- 
Shewukrami and Mussumat Bhagbutti Daee v. Chowdry 
Bholanath Thakoor2 as well as a Full Bench judgment of the 
Patna High Court have been referred to at some length by 





i. (1874) L.R. 2 I.A. 7. 2. (1875) L.R. 2 LA. 256, 
3. (1914) 26 M.L.J. 616. 
4, (1924) LL.R. 48 Mad. 1 at 125 to 129, 
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Kumarasami Sastriar, J. and the learned Judge holds that it is 
possible to create by a document an interest analogous to a 
Hindu woman’s estate and tack on to it a remainder, though 
he does not go the length of stating that such a remainder will 
be a ‘vested’ remainder. In deference to the view of the learned 
Judges who have considered that it is possible to create an 
interest analogous to a woman’s estate notwithstanding the 
addition of a gift over like that in Ex. A, I am not prepared 
to say that the estate taken by Savitramma under Ex. A must 
necessarily be taken to be only a life estate. 


On the assumption, then, that Savitramma took an estate 
analogous to a woman’s estate under the Hindu Law, the next 
question for decision is whether the alienation in favour of the 
lst defendant was one justified by legal necessity. I am 
not very much impressed by the argument that there is a con- 
current finding by the courts below on this point because some 
of the aspects placed before me by Mr. Patanjali Sastri on be- 
` half of the appellant have not been adverted to in those judg- 
ments. But so far as inferences of fact have been drawn 
by the lower appellate court, I see no reason to differ 
from them. As I understand it, the position taken by Mr. 
Patanjali Sastri is that the liability to make the repairs or to 
pay the cost thereof in cases arising under the Railway Protec- 
tion Act* was the personal liability of Savitramma and that 
therefore only her interest could have been sold even in execu- 
tion of that decree and accordingly there is no reason for 
holding that any larger interest passed under the sale by her 
to the first defendant. Even assuming that contention to be 
correct in cases where the disrepair had been due to the default 
of Savitramma, it will be scarcely correct to postulate the 
same position of the disrepair had arisen even during her 
husband’s lifetime. Unfortunately, there is no definite infor- 
mation on this point, though Mr. Somayya relied with some 
justification on the fact that the notice by the Government was 
issued in December, 1906, that is, within a couple of years 
after Venkatramanayya’s death; and he argued that having 
regard to the amount that was actually spent by the Govern- 
ment on the repairs, it could hardly have been the case that such 
repairs became necessary merely by reason of any neglect on 
the part of Savitramma after Venkatramanayya’s death. It 





* Madras Act IV. of 1886, 
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is true that to a great extent the onus in a case of this kind - 
will lie upon the alienee but, as I Kave already stated, the 
management of the lady’s affairs has been mainly in the hands 
of P. W. 1 and the lady has entered into most of her transac- 
tions only with the knowledge and consent of P. W. 1 and the 
second defendant. The suit itself was instituted only after the 
lapse of 10 years after the lady’s death. The evidence of 
P. W. 1 also shows that the estate of Venkatramanayya was 
heavily encumbered even during his lifetime and that further 
encumbrances had to be made by Savitramma. The lower 
appellate Court definitely states that it was scarcely likely that 
the income available to her would have made it possible for 
her to make the repairs out of her current income. In the 
light of these facts, I do not feel justified in differing from the 
conclusion of the Courts below merely on the ground that 
prima facie the onus lay upon the alienee. I accordingly con- 
firm the decree of the Courts below and dismiss the second 
appeal with costs. 
Leave to appeal is granted. 
= Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice Panpranc Row anp MR. 
JUSTICE VENKATARAMANA Rao. 
T. S. Ramaswami Aiyangar, Pro- 
perty guardian and manager of 
the estate of Lunatic Thenammal 
in O. P. No. 57 of 1925 on the 
file of the District Court, Salem .. Accused* in Calendar 
Case No. 104 of 
1935 on the file of 
the Second Class 
Magistrate of 





Virudhunagar 
v. 
The Sivakasi Municipality through 
its Chairman at Sivakasi .. Respondent (Com- 
plainant). 


Madras District Municipalities ‘Act (V of 1920)—Non-payment of pro- 
fession tax—Prosecution for under r. 30, ct. 2, Sch. 4—Accused if can plead 
non-liability in defence—Prosecution to prove liability to tax. 

* Cri. R. C. No. 185 of 1936, . 5th November, 1936. 

Case Ref, No, 15 of 1936, 
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Where a Municipality called on the guardian and manager of the estate 
of a lunatic to submit a return showing the income for profession tax levy, 
but he submitted a return stating that he was not liable to pay profession tax 
for certain reasons, which the Municipal Council however overruled, and 
launched a prosecution for non-payment of profession tax, itis incumbent 
upon the prosecution to establish affirmatively that the profession tax was 
legally leviable from the accused ; and it is also open to the accused to plead 
and prove, notwithstanding the Council’s decision against him, that he is not 
liable to pay the tax and therefore is not liable to be prosecuted under r, 30, 
cl. (2) of Sch. 4 of the District Municipalities Act. 


Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the Sessions 
Judge of Ramnad Division at Madura in his letter dated 21st 
February, 1936 in Cri. R.P. No. 26 of 1935 against C.A. No. 
25 of 1935, Joint Magistrate, Sivakasi (C.C. No. 104 of 1935, 
Sub-Magistrate, Virudhunagar). 

Parakat Govinda Menon for The Public Prosecutor 
(L. H. Bewes) on behalf of the Crown. 


B. Sitarama Rao and K, P. Ramakrishna Aiyar for 
Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.—This Criminal Revision Case 
arises out of a reference made by the Sessions Judge 
of Ramnad in regard toa prosecution for non-payment of 
profession tax under the District Municipalities Act V of 1920. 
One Mr. T. S. Ramaswamy Aiyangar was prosecuted as the 
property guardian and manager of the estate of a lunatic 
Thenammal for non-payment of an alleged profession tax 
under r. 30, cl. 2 of Sch. 4 of the District Municipalities Act. 


The case for the prosecution is that the said lunatic 
Thenammal was residing within the limits of the Sivakasi 
Municipality, that profession tax was payable in respect of the 
income alleged to have been received by her and T. S. Rama- 
swami Aiyangar who is representing her estate ought to pay 
the said tax. Under r. 19 (1) he was asked to submit a 
return showing the income. He submitted a return stating that 
he was not liable to pay the profession tax on the ground that 
he was not residing within the local limits of the Municipality 
and even otherwise the property tax in respect of the estate 
has been paid and in any event profession tax could not be 
levied. But the Municipal Council overruled his objection and 
instituted this prosecution. He raised the same defence before 
the Sub-Magistrate of Virudhunagar but he overruled his 
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defence and convicted him. This conviction was confirmed by 
the Joint Magistrate of Sivakasi. Revision was preferred 
against the said order to-the Sessions Judge of Ramnad who 
was of opinion that it was open to him to raise, the said 
defence, but however referred the matter to us under S. 438, 
Criminal Procedure Code. Two questions fall to be decided, 
namely, (1) whether it is open to the accused ina prosecution 
under r. 30, cl. 2 of Sch. 4 of the District Municipalities Act 
to plead that the tax is not leviable; and (2) whether it is not 
incumbent upon the prosecution to establish affirmatively that the 
tax is payable and the defaulter committed default in payment 
of the tax and an offence has been committed. Ordinarily where 
a person is prosecuted for any criminal offence it is incumbent 
upon the prosecution to affirmatively prove that an offence has 
been committed and if prima facie proof has been let in by the 
prosecution, it isopen to the accused to plead and prove that 
he has not committed any offence. The fact that the prosecu- 
tion has been launched under the provisions of a special Act 
would not displace this elementary rule unless there are provi- 
sions in the said Act to the contrary. So far as we have been 
able to see, there is nothing in the provisions of the District 
Municipalities Act which would relieve the prosecution of the 
onus of proving that an offence has been committed or negativ- 
ing the right of the accused to plead that he has not committed 
any offence. Mr. Sitarama Rao has not been able to show us 
any provision excepting r. 28 of Sch. 4. So far as that rule is 
concerned, it only states that where an assessment has not been 
objected to or on objection the assessment has been confirmed, 
it is treated as final. But the said finality is only for the pur- 
pose of the Act and it has been held that the said finality 
would not prevent a person from impeaching the legality or 
validity of the assessment in a Civil Court. So far as the 
right of the Municipality to levy any tax is concerned, they 
must strictly conform to the provisions of the Act. If they do 
not do so, they have no right to enforce the tax. In fact S. 354 
says that a charge can be validly imposed if the provisions of 
the Act are substantially complied with. If not there i no 
jurisdiction to levy it. The imposition of a tax on a person 
not taxable under the Act would be a substantial disregard of 
the provisions of the Act and in a suit for refund of the tax it 
is open to a person to prove that he is not taxable under the 
Act. We do not see why a different principle should apply in 
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the case of a criminal prosecution and how a person can be 
convicted of a criminal offence for non-payment of a sum 
which he is not legally liable to pay. If Mr. Sitarama Rao’s 
argument is to be pushed to its logical conclusion, it comes to 
this, that when once the Municipality imposes an assessment 
it becomes final; the assessee must pay the tax and then go to a 
Civil Court and in the meanwhile if he is prosecuted criminally 
he must undergo punishment even though ultimately the Civil 
Court may give him redress. It will be a sorry state of affairs 
if such were to be the state of the law. But there is nothing 
in the provisions of the District Municipalities Act to counten- 
ance such a proposition as is contended for by Mr. Sitarama 
Rao. There is clear authority for the view that we are now 
taking. In Smith, In rel, Krishnan, J., in connection with a 
prosecution under S. 288 of the Madras City Municipal Act 
made the following observations :— 

“ There is finally an argument used by the Magistrate in support of his 
judgment, namely, that, as the accused did not go to the Standing Committee 
and seek redress before them, it should be taken as settled that the accused 
is bound to pay the tax imposed upon him, that it has become final under the 
law and ihat the Magistrate could not question its legality. I am unable to 
agree with this view because the accused is being prosecuted for an offence 
for non-payment of the license fee and heis entitled to say that he is not 
bound to pay it. There is no kind of estoppel in a criminal case as the Magis- 
trate seems to think. The prosecution must establish affirmatively to his 
satisfaction that the tax was payable and that there was a default in payment 
of the tax. The fact that the accused did not appeal to the Standing Com- 
mittee cannot be treated as in any way preventing him from raising the plea 
before the Criminal Court, where he is sought to be convicted of an offence 
by the prosecutor”. 

Devadoss, J., cited with approval the above observations 
of Krishnan, J., with reference to a prosecution under S. 338 
of the Chairman, Municipal Council, Chidambaram v. Tiru- 
narayana Aiyangar2: 

“In order to sustain a conviction it must be shown that the accused 
violated a legal order which a public servant or a statutory body was authori- 
sed under the law to pass. . . . I have no hesitation in holding that, where 
an actis ultra vires, a statulory body, whether it be of the Chairman or of the 
whole council, the Court, which is asked to convict a person for the violation 
of the order of the statutory body, is not prevented from considering the 
legality of the order”. 

‘We may also observe that this is the view taken by 


Phillips and Madhavan Nair, JJ., in Gopayya, In re8 and also by 








1. (1923) 45 M.L.J. 731. 
2. (1927) 55 M.L.J. 566: I.L.R. 51 Mad. 876 at 884 
3. (1927) 55 M.L.J. 27: I.L.R. 51 Mad. 866, 
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Waller and Krishnan Pandalai, JJ., in Raheem Saheb, In rel, 
with reference to S. 221 of the Madras Local Boards Act. In 
our opinion this is the correct view. Weare therefore clearly 
of the opinion that it is incumbent upon the prosecution to 
establish affirmatively that the profession tax was legally levia- 
ble from the accused and it is also open to the accused to 
plead and prove that he is not liable to pay the tax and there- 
fore he is not liable to be prosecuted under r. 30, cl. 2 of 
Sch. 4 of the District Municipalities Act. But none of the 
Magistrates have gone into the matter on the merits. How- 
ever having regard to the triviality of the amount involved in 
this case, we do not think this is a fit case for sending the case 
back for retrial. We therefore quash the conviction and the 
sentence, and acquit the accused. 


Sentence and conviction quashed. 
S. V. V. ——— i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VARADACHARIAR AND MR. 
Justice MocKETT. 
Shanmukam alias Muthukaruppan, 
minor represented by his guardian 


i 


Shanmukam Chettiar .. Appellani* (2nd Defen- 
dant) 
v. 
Nachu Ammal and another .. Respondents (Plaintiff and 
1st Defendant). 


Hindu Law—Debis—Father’s power of disposition—Alienation for 
antecedent debts not illegal or immoral—Father not being manager of family— 
Sons share in property if bound—Mortgaged property described as self- 
acquisition of father—Son also joining in execution of deed—Effect—Right of 
creditor as against son's share of property. 

Under the Hindu Law the son’s share in the joint family property is at 
the disposal of the father to the extent necessary for discharge of the father’s 
debts if they are not illegal or immoral. A distinction has in this connection 


-been made between an involuntary sale of the father’s property for the 


satisfaction of his debts and a voluntary disposition by him by introducing 
the limitation that in the latter case a debt must be antecedent to the transfer 
of the property and not contemporaneous with the transfer. But the power 
of the father cannot be further limited by restricting it to cases in which he 
also happens to be the managing member of the joint family. The power of 
disposition possessed by the father as such arises out of the relatioriship of 
father and son, while the power as manager arises out of his representative 
character in respect of the joint family. 


1. (1929) 57 M.L.J. 317: LL.R. 52 Mad. 714. 
* Appeal No. 104 of 1934. 25th September, 1936. 
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Held, that a father has power to bind his son’s share in the family 
property for an antecedent debt not illegal or immoral, even though the 
father is not the manager of the joint family because of the existence of his 
own father. 


Case-law reviewed. 
Rayulu Aiyar v. Vairavan Chettiar, (1936) M.W.N. 866, dissented from. 


The mere description of certain property dealt with by the father as his 
self-acquisition’does not conclude the question whether the son’s interests if 
any in the property even on the assumption that it is joint family property 
would be bound by the transaction or not. The utmost that can be derived 
from the reference to the property as self-acquisition in the hypothecation 
deed executed by the father is that the father might have claimed it to be his 
self-acquisition; but where the creditor insists on the son also being expressly 
joined in the document, so that whatever interest the son might possess in the 

` hypothecated properties might be bound by the transaction, it is not open to 
the father to contend that the properties were dealt with by him merely as 
his. self-acquisition and that the creditor has no remedy against the son’s 
interest in the properties. 


Daulat Ram v. Mehr Chand, (1887) L.R, 14 I.A. 187: LL.R, 15 Cal. 70 
(P.C.), relied on. 


Balwant Singh v. R. Clancy, (1912) 23 M.L.J.18: L.R, 39 LA, 109: LLR. 
34 All. 296 (P.C.), considered. 


Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Madura dated 25th September, 1933 and 
made in O. S. No. 139 of 1926. 


K. S. Ramabhadra Aiyar and P. Sridhara Rao for 
Appellant. 


S. T. Srinivasagopalachariar for Respondents. 
The judgment of the Court was delivered by 


Varadachariar, J—This is an appeal by the second defen- 
dant against a decree for sale passed in a mortgagee’s suit. 
The second defendant is the undivided minor son of the first 
defendant who executed the suit mortgage bond (Ex. A) on 
24th May, 1924, securing repayment of a sum of Rs. 11,000 
borrowed in the manner and for the purposes set forth in 
Ex, A. Besides the two defendants, it is stated that there are 
two other members in their joint family, namely, the father 
and the uncle of the first defendant. 


Ex. A purports to mortgage six items of properties which 
it would appear were all purchased in the name of the first 
defendant though he was only a junior member in the family. 
In respect of the first of these items, the document uses the 
following words “property which I purchased as self- 
acquisition under a sale deed dated 27th March, 1919, ete.” 
In respect of other items, though a reference is made to the 
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fact of purchase in the first defendant’s name the term self- 
acquisition is not used. The mortgage bond is executed by 
the first defendant for himself and as guardian of the second 
defendant. 


_ The suit was instituted against the two defendants only; 
and, in the first ‘instance, an ex parte decree was passed against 
them. In proceedings to set aside the ex parte decree, the 
result of an order passed by this Court on appeal was that it 
was set aside only as against the second defendant and the 
original decree stood as against the first defendant. At the 


“second trial, the learned Subordinate Judge passed a mortgage 


decree in the ordinary form against the second defendant also 
and provided for liberty to apply for a personal decree in due 
course. It is against the decree passed on the second hearing 
that this appeal has been filed. 


It may be convenient at the outset to dispose of an objection 
taken with reference to the frame of the suit and the allega- 
tions in the plaint. It was argued that if the plaintiff wanted 
relief on the footing that the mortgaged properties are joint 
family properties, he should have added the father and the 
uncle of the first defendant as parties to the suit and in their 
absence the plaintiff must be limited to a remedy on the footing 
that the hypothecated properties are the self-acquisitions of 
the first defendant and that therefore no decree should be 
passed.even against the second defendant on the assumption of 
the hypothecated properties being joint family properties. We 
are unable to accept this contention as well founded. It may 
no doubt be open to the plaintiff to implead as parties to his suit 
persons who are not parties to the mortgage and seek to bind 
them by the mortgage. But that is very different from saying 
that if he does not implead such persons as parties to his suit, 
the omission disentitles him to a decree even as against persons 
impleaded. The only result of the omission will be to leave the 
question open as against the non-impleaded parties and this is 
the view which the lower Court has adopted in this case. 


It was next contended on behalf of the appellant that the 
plaint is framed only on the footing that the hypothecated 
properties are the self-acquired properties of the first defendant 
and that therefore no mortgage decree ought to be passed as 
against the second defendant. Whatever criticism the plaint 
may be open to, it is clear, as the lower Court points out, that 


a ee oe 
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by the time issues came to be framed in the case, the parties 
realised that the question of the second defendant’s liability to 
be bound by the mortgage even on the assumption that the 
properties hypothecated were joint family properties was one of 
the matters to be tried in the suit; and issue 5 was accordingly 
framed in these: terms. ` “Is the mortgage sued on true, valid 
and binding on the minor second defendant?” In this view the 
second defendant cannot claim to have been in any manner 
prejudiced by the form of the plaint; and, now that the 
question raised by the 5th issue has been fully tried, there is 
no reason for declining to grant the plaintiff such relief as he 
may be entitled to.on the assumption that the hypothecated 
properties are joint family properties. 


- A cognate argument:to the above was advanced in the 
following form, namely; that as Ex. A purports to describe the 
‘nypothecated properties or at least one of them as the self- 
acquisition of the first defendant, the Court, must, on the 
authority of the decision:in Balwant Singh v. R. Clancy), 
hold that it was not intended by the first defendant to 
‘deal with the properties in any other character and accord- 
‘ingly only the first: defendant’s interests in the hypothecated 
‘properties can be held bound. The decision in Balwant Singh 
v. R. Clancy! has been considered in several decisions of this 
Court, where it has been pointed out, that the mere description 
of the property dealt with by the father as his self-acquisition 
does not conclude the question whether the son’s interests if 
any in the property even on the assumption that it is joint 
family property would be bound by the transaction or not. In 
addition to these cases, we may refer to an earlier decision of 
the Privy Council in Daulat Ram v. Mehr Chand2, where two 
‘members of a joint Hindu family purported to mortgage 
‘certain properties describing them as solely belonging to them. 
Their Lordships nevertheless held that the other members of the 
family would be bound by that mortgage and the execution sale 
following thereon, when it was clear from the document taken 
as a whole that their interests also were intended to be convey- 
ed and it was also found that the purpose of the debt was one 
binding upon them. In the present case, any ambiguity arising 
‘from. the use of the eXpression self-acquisition is removed by 
— 

1. (1912) 23 MLJ. 18: LR. 39 LA. 109: LL.R: 34 All. 296 (P.C.). 


2. (1887) L.R. 14 L.A. 487: LL.R. 15 Cal: 70 (P.C.). 
36 
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the fact that the second defendant has been made a party to the 
document, represented by his father as guardian. The utmost. 
that can be derived from the reference to the property as self- 
acquisition in the document is that the father might have 
claimed it to be his self-acquisition ‘but as the creditor was not 
prepared to take any risk on that matter he insisted on the son 
also being expressly joined in the document, so that whatever 
interest the son might possess in the properties hypothecated 
even if they should be held to be joint family properties might 
be bound by the transaction. In this view there is no force in 
the objection raised on the strength of the decision of the 


_ Privy Council in Balwant Singh v. R. Clancy.1 


The main argument however on behalf of the appellant 
was directed to the question raised by the 5th issue; and the 
appellant’s learned counsel contended that as the first defendant. 
was not the manager of the family because of his father’s. 
existence, the first defendant had no power to bind his son’s 
share in the family property by a mortgage, even though it be 
to secure repayment of the first defendant’s antecedent debts. 
In support of the contention, he relied on a decision of a Bench 
of this Court in Appeals Nos. 406 and 407 of 1930, Rayalu 
Aiyar v. Vairavan Chettiar?. That judgment, given on a 
similar doctiment executed by the first defendant in this case,. 
certainly supports the appellant’s contention but having given 
the matter our most respectful attention and consideration we 
regret we are unable to take the same view. It may be con- 
venient to clear the ground by referring at the outset to the 
connection between the Hindu Law doctrine as to the pious. 
obligation of the son to pay the father’s debts and the father’s 
power to alienate joint family property including the son’s. 
share for the discharge of those debts. 

As early as in Girdharee Lal v, Kantoo Lals, their Lord-. 
ships quoted the following passage from the judgment of 
Knight Bruce, L.J., in Hanooman Prasad’s case,4 namely :— 


' “The freedom of the son from the.obligation to discharge the father’s 
debt has respect to the nature of the debt and not to the nature of the estate,. 
whether ancestral or acquired by the creator of the debt”. 


and proceed to explain this dictum as follows :— 


“ That is an authority to show that ancestral property which descends to- 
a father under the Mitakshara Law is not exempted from liability to pay ‘his- 
Esa NARADA E ES 


1, MOAN s L.R. 39 LA. as LL.R. 34 All. 296 (P.C.) 5 
2. (1936) M.W.N. 8 3. (4874) L.R.ULA. 321 at 331, 
re ° 1856) 6 M.LA, 393-nt 421. 
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debts because a son is born to him. It would be a pious duty on the part of 
the son to pay his father’s debts, and it being the pious duty of the son to pay 
his father’s debts, the ancestral property, in which the son as the son of his 
father acquires an interest by birth, is liable to the father’s debts.” 

The same idea was expressed by Lord Hobhouse in the 
following sentence in Nanomi Babuasin v. Modun Mohunl: 

“ The decisions have established the principle that the sons cannot set up 
their rights against their father’s alienation for an antecedent debt, or against 
a creditor’s remedies for their debts, if not tainted with immorality”. 

The result of this view has been to treat even the son’s 
share in the joint family property as at the disposal of the 
father to the extent necessary to discharge the father’s debts 
unless they are illegal or immoral. Itison this footing that 
under S. 266 of the old Civil Procedure Code and S. 60 of the 
Code of 1908 the Courts have held that a decree against the 
father can be executed even against the son’s share in joint 
. family property; and S. 53 of the Code of 1908 put the matter 
even more directly by providing that at the father’s death joint 
property which under the Hindu Law would have been avail- 
able for the satisfaction of his debts must be treated for the 


purpose of execution as assets descending to his undivided sons 


as legal representatives. Likewise, under the Insolvency Acts, 
Courts in India have held that the Official Assignee in the 
father’s insolvency can exercise the power which the father has 
under the Hindu Law to sell even his son’s share in joint 
family property for the discharge of his debts. And this view 
has now been affirmed by the Judicial Committee in Sat Narain 
v. Rai Bahadur Sri Kishen Das2, from Lahore. Itis thus on 
the principle of the liability of the son’s share for the discharge 
of the father’s debts that the father’s power of disposal of the 
son’s share for the satisfaction of those debts has been based. 
It is true that a distinction has been made between an involun- 
tary sale of the father’s property for the satisfaction of his 
debts and a voluntary disposition by him, by introducing the 
limitation that in the latter case the debt must be antecedent to 
the transfer of property and not contemporaneous with the 
transfer. As pointed outin the Full Bench judgment of this Court 
in Venkataramanayya Pantuluv. Venkataramana Doss Pantulus, 
and the judgment of the Privy Council in Brij Narain v. 





1. (1885) L.R. 13 I.A. 1: LL.R. 13 Cal, 21 at 35 (P.C.). 
2. (1936) 71 M.L.J. 812: L.R. 63 T.A. 384: LL.R. 17 Lah. 644 (P.C.). 
3. (1905) 16 M.L.J. 69: LL.R. 29 Mad. 200 (F.B.). 
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Mangal Prasad}, this limitation was introduced on the principle _ 
of stare decisis; but in none of the cases has this power of the’ 
father been further limited by restricting it to cases in which 
he also happens to be the managing member of the joint 
family. A person who is the managing member has in that 
capacity another kind of power of disposition over joint family 
property, namely, that for purposes of family necessity or clear 
family benefit he may dispose of family property even to the 
extent of binding the shares of persons who are not his 
descendants. The two powers respectively possessed by the 
father and the manager have been contrasted in the judgment 
in Brij Narain v. Mangal Prasad!. -The one arises out of the 
relationship of father and son; the other arises out of a repre- 
sentative character, whether de jure or de facto, where the 
transferor is in management of the family property. There is 
no doubt reference in more than one place in the judgment in 
Brij Narain v. Mangal Prasad! to the father as manager, but 
that is only to contrast the position of the father manager with 
any manager who is not a father and could not have been 


` intended to restrict the powers of the father as such to cases in 


which he also happens to be the manager. Their Lordships 
only purported to state the rule deducible from the earlier, 
decisions of the Board and no such limitation is found in the 
earlier decisions. 


It has sometimes been attempted to restrict the doctrine as 
to the pious obligation of the son to pay his father’s debts to 
cases in which the father also happens to be the manager. If 
this limitation were well-founded it would no doubt also follow 
that the father’s power of disposing of the son’s share for the 
satisfaction of his own debts must be likewise limited; but the 
preponderance of authority is against the limiting of the 
doctrine of the pious obligation of the son to cases where 
the father also happens to be the manager. See Mutyala 
Virayya v. Parthasarathy Appa Rao? and Chhotey Lal v. 
Ganpat Rao3. Even in Rayulu Aiyar v. Vairavan Chettiar‘ the 
learned judges gave a decree against the minor defendant as 
ona‘money claim’. There can indeed be no justification for 
any such limitation when it is:remembered that. the son’s obli- 





1. (1923).46.M.LJ. 23: L.R. 51,LA.129: LL.R. 46,All. 95 (P.C). 
; 2, (1933) 65 MLL.J. 417: LL.R..57Mad. 190... 
3, (1934) LLR. S7-AlL, 176 (FB). =. gy Ay (1936) M.W.N. 866. 
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s 
gation to pay his father’s debts was under the original Smritis Shanmukam 
independent of the possession of assets or joint family property. Nachu 
It depended purely upon the relationship of the father and son. Ammal. 
It is only by case-law developed during the early part of the Varada- 
19th century and by Statute law in the Bombay Presidency that Shariat: J; 
the liability of the son for the father’s debts was limited to 
assets and to joint family property. The true basis of the 
obligation therefore is the relationship of father and son and 
not the accident of the father being the manager of the joint 
Hindu family. 

In view of these considerations, we find ourselves unable 
to accept the basis on which the decision in Rayulu Aiyar v. 
Vairavan Chettiar! has proceeded. The learned Judges say that 
so far as the transactions relating to joint family property are 
concerned, it is only the joint family manager and not the 
father that can be regarded as the guardian of minor members 
of the family and as competent to transfer their interests. This 
will undoubtedly be true so far as transactions sought to be 
supported on the basis of family necessity or benefit are 
concerned; but as we have endeavoured to show, the liability 
of the son’s share in the family properties to be called upon to 
satisfy his father’s debts exists independently of its liability to 
be sold or mortgaged for the purposes of the larger family. 
To the extent required for satisfying the father’s debt, there 
can be no doubt that the father’s creditor can attach and sell 
not merely the father’s share of the joint family property but 
also the son’s share and for this purpose it makes no difference 
that the father is only a junior member. If the creditor can 
so attach and sell, it seems to us to follow for the reasons that 
we have already stated that the father has the power to trans- 
fer the son’s share also for the same purpose. Otherwise the 
creditor cannot reach the son’s share as falling within the 
language of S. 60 or S. 53, Civil Procedure Code, which 
undoubtedly postulates that the father has got the power so to 
transfer. - 

We hold that the suit mortgage is binding upon the second 
defendant’s share in the hypothecated properties to the extent 
to which ths debts referred to in Ex. A are shown to be ante- 
cedent debts. The learned Subordinate Judge has pointed out 
that no serious attempt has been made to prove that the debts 
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as such are not binding upon the son on the ground of illega- 
lity or immorality. 

As stated already, the mortgage bond was executed to 
secure re-payment of a sum of Rs. 11,000. Out of this 
amount, we agree with the lower Court that all the items 
mentioned in Ex. A except the last may be regarded as 
antecedent debts or otherwise, binding on the son. As regards 
the last item of Rs. 2,430 the learned Judge rightly points out 
that a sum of Rs. 350 must be held to have passed for the 
discharge of antecedent debts, because it represents the amount 
disbursed to the creditors referred to in some of the previous 
items. In respect of the balance of Rs. 2,080 the document 
acknowledges it as cash then received. There is no doubt a 
further statement that it was required for discharging other 
debts incurred “ for the purpose of my family”; but no details 
are available as to the debts so discharged. The evidence of 
P.W. 3 as to the kind of enquiry which the lender’s agent is 
said to have made for the purpose of satisfying himself that 
there were antecedent debts to be thus discharged is far from 
satisfactory. The creditor will not discharge the burden of 
proof lying upon him merely by saying that he found it incon- 
venient to press the father to give details of the debts whichhe 
had or proposed to discharge when the father said that it was 
a delicate matter. We must accordingly hold that the mort- 
gage Ex. A is as such binding upon the share of the son the 
second defendant, in the hypothecated properties, only to the 
extent of Rs. 11,000 minus Rs. 2,080 or 8,920. This sum will 


` carry interest as per the terms of the lower Court’s judgment. 


In respect of the balance of Rs. 2,080 the plaintiff will be 
entitled to relief against the second defendant only upon a 
money claim and not on the mortgage as such., Adopting the 
course followed by Pandrang Row and K.S. Menon, JJ., in 
Vennimal Pillai v. P. & O. Banking Corporation, Lid.,1 we 
would add a direction in the decree to the effect that if after 
the sale of the share of the first defendant in the hypothecated 
properties for the full amount of the decree already passed 
by the lower Court and of the second defendant’s share in the 
hypothecated properties for the amount for which we are now 
giving the plaintiff a mortgage decree as against the second ` 
defendant, the amount of the decree is not fully discharg- 





. 1. (1936) M.W.N. 863, 
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ed, the plaintiff will be entitled to proceed against the 
second defendant’s interests in the hypothecated properties 
if any still remaining and against his interests in other 
joint family properties for the recovery of this sum of 


Rs. 2,080 with interest as per the terms of the lower Court’ s 
decree. 


As regards the direction in cl (5) of the lower Court’s 
decree, relating to the liberty to apply for a personal decree, 
appellant’s learned-counsel drew our attention to an inaccuracy 
which may perhaps mislead Court at later stages of this suit. 
As’ drafted, that clause provides for liberty to apply for a 
decree against the first defendant personally and the other 
properties of defendants 1 and 2. There is no objection to the 
general reference to the othér properties of the first defendant 
but so far as the other properties of the second defendant are 
concerned, it ought to be made clear that the liability can 
attach only to the second defendant’s share in family properties 
and not to properties which can be regarded as his own. Cl. 5 
of the lower Court’s decree will be modified so as to make this 
clear. 


We do not think it necessary to interfere with the direc- 
tion of the lower Court as to costs. As regards the costs of 
this appeal we think it proper to direct that the appellant will 
pay the three-fourths of the first respondent’s costs in the 
appeal and the appellant will himself pay the court-fee due to 
Government on the memorandum of appeal. 


B.V.V. Decree modified, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Sir Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice anp Mr. Justice HorwILL. 


C. M. Raju Chetty : .. Appellant* (Respondent) 
v. 


O. C. Raju Chetty and another .. Respondents (Applicants). 


Lunatic—Estate of lunatic managed by committee—Accounts noi filed 
for a period of 21 years—Amounts without previous sanction of Court spent— 
Retrospective sanction by Court afierwards on enquiry—Whether Court 
empowered to do so—Exceptional circumstances eriting for the Court 
Sanctioning the expenditure. 


Courts do have a discretion to sanction an expenditure which has been 
made without the previous sanction of the Court having been obtained, 
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although such discretion ought only to be exercised where the reasons are 
very strong, because the Courts in such matters ought to have a discretion to 
do thereafter that which they are empowered to allow on applications made 
in the first instance. 

Where 2 committee was appointed-by order of .Court for a lunatic with 
directions to utilise the income from a certain property of the lunatic for the 
benefit of the lunatic’s family but the committees who acted in due succes- 
sion did not file accounts fora period of 21 years from the date of their 
appointment and the trial Court which went. into the matter allowed certain 
items of expenditure retrospectively because (1) the person on whom a 
considerable portion of the income was spent Was the next heir to the lunatic, 
and (2) because in the trial Court’s -opinion there was evidence that the 
lunatic herself, if of sound mind, would have made the expenditure, namely, 
for the education and maintenance of the heir and the family she was living 
with. 

Held, that though the negligence on the part of the committees in not 
having filed accounts for a period of 21 ‘years was certainly reprehensible 
the expendituré, sanctioned by the trial Court was proper owing to the strong. 
exceptional circumstances, namely, (1) that no damage whatever 
had been done to the Iunatic’s estate; (2) that the accuracy of the accounts 
was, after due inspection by the objector, not questioned; (3) that the bona 
fides of the committees was not questioned thereafter; (4) that the original 
order appointing the committees authorised an expenditure on the mainten- 
ance of the family; (5) that thé person on whom a considerable amount had 
been spent was the next heir; (6) that the testator himself from whom the 
lunatic got her property had desired her to live with the heir and the other 
members of the family; and (7) that there was evidence upon which the trial 
Court could reasonably hold the lunatic herself, if of sound mind, would 
have made the expenditure in question. 

In re Darling, (1888) L. R. 39 Ch.’D. 208; In re Frost, (1870) L.R. 5 Ch. 
A. 699; and In re Sparrow, (1882) L.R. 20 Ch.D. 320, referred to. 


On appeal from the order of the Honourable Mr. Justice 
Lakshmana Rao dated 11th November, 1935, and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 1451 of 1935 in O. P. No. 95 
of 1910, In the matter of The Supreme Courts Lunacy’ Act 
(XXXIV of 1858) and In the mattér of Chingleput Maragada 
Ammal, a lunatic. ; 

V. Ramaswamy Aiyar for"A. B. Nambiar for Appellant. 


S. Duraiswami Aiyar for V. sRecnneTahna ye for Res- 
pondents. 

The Court delivered the following. 

JupemEent.—This is an appeal from an order of Laksh- 
mana Rao, J., upon an application by the Committees of the 
estate of one Maragadammal, .a lunatic, to sanction certain 
items of expenditure incurred by-them since their appointment 
for which the previous sanction of the Court had not been 
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obtained. The expenditure was’ sanctioned by our learned 
brother. Hence this appeal. 

The facts of the case are that one Aena who died in 
1903 had a wife named Angammal who died in 1909. He had 
three daughters, Ammakannu, who married Manicka Chetty, 
Maragadammal, the lunatic and Panchaksharammal. Amma- 
kannu died before Alagappa and after her death Maragada- 
ammal was given in marriage to Manicka Chetty. This was in 
the lifetime of Alagappa. Ammakannu and Manicka Chetty 
had two children, namely, Balasundaram and Rajammal. 
Alagappa made a will leaving some of his property to the 
lunatic and in that will directed her to continue to live with 
Balasundaram who was then living and his widow Angammal, 
Panchaksharammal and Rajammal (Ammakannu’s daughter) 
as one family. This the lunatic did. Angammal died, as 
already stated, in 1909 and thereafter the lunatic continued to 
live with the survivors of the family. Manicka died in 1913 
and she then lived with his children Balasundaram and 
Rajammal and Panchaksharammal until Balasundaram’s 
marriage when she was taken to live in his house. In 1910 
Maragadammal was found to be a lunatic and Manicka Chetty, 
her husband, was appointed committee of her person and estate. 
The order of appointment has an important bearing on this 
matter. That order stated that the estate consisted of the pro- 
perty known as “ Abbotsbury” and that the committee was 
empowered to apply its rent for its upkeep and the maintenance 
of the lunatic and her family. As before mentioned Manicka 
Chetty died in 1913 and his brother Govindarajulu Chetty 
applied to be appointed as committee. That application was 
opposed and the Official Trustee was appointed. He declined 
to act'and by an order dated 20th January, 1914, the present 
Committees, the elder sister Panchaksharammal and O. C. 
Raju, the husband of Rajammal (the daughter of Manicka 
‘Chetty and Ammakannu) were appointed Committees of the 
estate and the powers given by the Lunacy (Supreme Courts) 
Act of 1858 were conferred upon them and they were directed 
to submit half-yearly accounts. Nothing was said regarding 
the maintenance of the lunatic or her family and the committees 
thought that the rents of “ Abbotsbury ” were to be applied 
therefor as before; and it cannot be said that they were 
unreasonable in so thinking. Most unfortunately the two 


committees did not file any accounts at all from the date of 
37 
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their appointment until the date of the present proceedings—a 
period of nearly 21 years. This failure on their part is 
sought to be excused on the ground of inexperience, O.C. Raju, 
the second committee being only 22 years of age on the date 
of his appointment. The failure to file accounts is undoubtedly 
most reprehensible particularly so because during the interval 
a large expenditure was incurred by the committee without 
the sanction of the Court having been obtained previously. 
The appellant here C. M. Raju is the husband of Chinnathay- 
ammal, one of the sisters of Alagappa and in 1934 he presented 
an application to the High Court asking for directions to the 
committees to file and pass their accounts and an enquiry as 
regards the management of the estate of the lunatic and 
charging the second committee with various acts, misfeasance 
and malfeasance and serious neglect of duty and stating that a 
sum of Rs. 31,715-13-7 ought to be surcharged against him and 
praying for his removal from office and on 3rd May, 1934, an 
order was made directing the committees to file their accounts 
by 14th August, 1934 and get them passed. An account was 
filed accordingly on 14th August, 1934, relating to the period 
from 25th June, 1913 to 5th August, 1934. The accounts 
were gone into by the passing officer an order having been 
made previously on 3rd May, 1934, by Stone, J., directing 
that the appellant was to have inspection of all accounts. 
According to the passing officer’s report although an affidavit 
had been filed by the appellant objecting to the correctness of 
the entries in the accounts and to the propriety of the 
expenditure, after the items of receipts and disbursements 
were gone into with the vouchers in the presence of the 
appellant and his advocate the correctness of the accounts 
was not disputed but. only the propriety of the expenditure 
was objected to. The passing officer allowed some of the 
expenditure incurred but disallowed the remainder which 
amounted to a considerable sum on the ground that it was 
beyond his province as passing officer to ascertain how far the 
expenditure was properly allowable and that the Court alone 
could sanction the expenditure having regard to the fact that 
it was for the benefit of persons other than the lunatic. He 
accordingly disallowed the following items of expenditure, 
viz., Balasundaram’s account Rs. 7,411-8-9; maintenance Rs. 
28,140-0-0; charities performed Rs. 956-0-0; presents to rela- 
tions Rs. 1,027-4-9; miscellaneous items Rs. 3,953-4-0 making 
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a total of Rs. 41,488-5-6. He also found that there was a 
balance in the committee’s hands in addition to the expenditure 
disallowed of Rs. 4,683-8-6. Before us the objection to the 
expenditure under the heads of “charities performed”, “presents 
to relations” and “miscellaneous items” was not pressed, the 
expenditure under the other two heads being objected to only. 
Lakshmana Rao, J., sanctioned the expenditure under all the 
before-mentioned heads although the sanction of the Court had 
not been obtained in the first instance; but he made no order as 
to costs, though we are informed that he allowed the appellant 
some costs out of the estate of the lunatic. In his order our 
learned brother says: 

“ The bona fides of the applicants who are managers without remunera- 


tion was not disputed nor was it seriously contended that the amount spent 
was excessive or unreasonable”, 


and, as before stated, the accuracy of the accounts was admitted 
before the passing officer. Taking the amount spent on 
Balasundaram till 1923 and the maintenance of the lunatic and 
her household, Lakshmana Rao, J., applies the principles that 
the first care is the comfort of the lunatic who should have 
everything that his or her circumstances will allow and the 
next care is the household of the lunatic and states, that the 
final principle is that the Court should not refuse to do on 
behalf of the lunatic what the lunatic himself would probably 
have done. We are satisfied that the learned Judge has cor- 
rectly stated the principles. In Darling, In re!, the head note 
of which reads as follows :— 


“Tt is not the duty of the Court to deal benevolently or charitably with 
the property of a lunatic, and applications for allowances out of the surplus 
income of a lunatic to poor collateral relations who have no legal claims upon 
‘him for provision are to be discouraged”, 
and it was held that 


“there being nothing to show that the lunatic would have done what the 
‘Court was asked to sanction, the mere fact that the collaterals were in 
humble circumstances and had difficulties in providing themselves with 
necessaries was not sufficient to justify the Court in granting the application 
and that it must be refused.” 

The principles upon which Courts should act are set out 
. by Cotton, L.J., on p. 211; and it is stated by him that Courts 
sometimes ‘make considerable allowances for persons who 
have legal claims upon a lunatic such as a son or a daughter 
and also for persons who have moral claims upon him 


. 
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and that the cases do show however that the Court has 
sometimes made an allowance to collaterals. He then states 
as follows :— f 


“T pass over those cases in which an allowance has been made by the 
Court in favour of a person who is the next successor to the lunatic’s estate, 
for it is the interest of every possessor of an estate that his successor should 
be educated and brought up in such a manner as to enable him to fulfil the 
duties attaching to the ownership of the estate, and where the successor is in 
such a position as not to be able to obtain an education suitable to his pros- 
pects, the Court will, no doubt, make an allowance, and sometimes has made 
a very considerable one. 

Here the lunatic had several cousins, who happen to be his next of kin, 
and while sane he made small allowances to some of them; and the Court, 
acting on the principle that the Court will do for the lunatic what the lunatic 


» would have done himself if of sound mind, has continued these allowances. 


But we are now asked to sanction an increase of the allowance to some 
of these persons, and also to sanction further allowances to others of them. 
Now to make such an order would, in my opinion, be contrary to the principles 

n which the Court acts in administering the property of a lunatic”. 


Bowen, L.J., said: 

“The Court has always considered that its jurisdiction to make allow- 
ances to collaterals ought to be exercised with the utmost jealousy. The case 
of successors to property depends on a different principle. But in cases of 
collaterals who are not successors the Court ought only to do that which the 
lunatic would have done himself if he had been of sound mind. If it would 
be shown that the lunatic would have done that which we are asked to do, 
that would be a different matter. In my opinion the evidence falls short of 
doing that”. 

Therefore in England Courts may sanction an allowance 
to be paid to a person who is not the lunatic where such person 
is the next heir or successor to the lunatic’s estate, and colla- 
terals if they are the next of kin, or if not, if the lunatic is of 
sound mind would have made such an allowance for which of 
course there must be some evidence. Balasundaram, it must 
be noted, is the next heir to the lunatic’s estate. In Frost, 
In rel, weekly allowances were ordered out of the surplus 
income of a wealthy lunatic to needy collateral relatives who 
were supposed to be her next of kin, though their title, as such 
had not been established, and for whom the lunatic, while sane, 
had expressed an intention to make some provision. James, 
L.J., on p. 702 said: 


“ In this case it appears highly probable that if the alleged cousins do not 
establish their claim to be next of kin no one else will. Considering this, and 
considering their poverty, the evidence of the intention of the lunatic to do 
something for them, and the amount of her income, which far exceeds any- 





1. (1870) L.R. 5 Ch. Appeals 699.. 
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thing that can ever possibly be required for her own wants, I think that I 
may venture to make the order asked, which will do no more than what the 
lunatic herself probably would have done had she continued sane”. 


In Sparrow, In re,! a lunatic, aged sixty-four, was tenant 
for life of certain real estates, of which his nephew, aged 
twenty-eight, was tenant in tail in remainder, producing a 
considerable yearly income. The nephew had been found 
heir-at-law and one of the next of kin of the lunatic. 
The Court, upon the nephew’s petition, directed an allowance 
of £500 per annum to be made to him out of the surplus 
income of the lunatic after providing for a yearly sum 
for the lunatic’s maintenance, in spite of the opposition 
of some of the next of kin, upon the terms of the peti- 
tioner charging the estate with thé re-payment of the sums 
received in respect of such allowance; and in subsequent 
proceedings the allowance of £500 was increased by £200. On 
the other side a number of English cases were cited by the 
appellant in support of his contention that the trial judge 
ought not to have sanctioned this expenditure because it had 
been incurred without the previous sanction of the Court. The 
argument indeed went to the length of stating that under the 
English decisions there was a definite prohibition against the 
granting of such sanction. The cases referred to upon examin- 
ation certainly do not establish the latter proposition and as 
regards the former are merely instances where the Courts have, 
on the facts of those cases, refused to give sanction. One of 
these is In the matter of Sir James Langham a Lunatic2, where 
a committee who, having been authorised by the Court to 
expend-a certain sum in rebuilding a farm house, expended 
half as much again in building one of larger size on a different 
site, was not allowed the excess even though what he had done 
appeared to be beneficial to the estate. This case was stated 
by Lord Cottenham the Lord Chancellor to be an extreme case 
because the Court had given'the committee leave to enter into 
a particular contract and he took upon himself to enter into 
quite a different one involving much greater expense. The 
Lord Chancellor stated that such conduct was setting the Court 

at defiance. In Ex parte Martons, the petition was presented 

by the Committee of the estate of a lunatic, tenant in tail, with* 

remainders over to the committee and others praying to be 
1. (1882) L.R. 20 Ch.D. 320. 
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allowed for expenditure upon the estate made without any 
previous application alleging that great improvements had been 
made. Lord Eldon expressed his regret that the Court had in 
a hard case been induced to relax the rule not to allow any 
expenditure made without previous application the consequence 
of which was that committees never made application and 
added that as there was that instance he would see what could 
be done in that case which appeared fair, desiring it to be 
understood that in future expenditure made without a previous 
application would never be allowed. This threat he subse- 
quently carried out in the next case reported in the same 
volume, namely, Ex parte Hilberti, where the committee of the 
estate of a lunatic tenant for life, had expended to the amount 
of £6,000 upon the estate and as to £4,000 without an applica- 
tion. Lord Chancellor Eldon said that such a thing could not 
be permitted. I do not understand these cases as stating that 
there is a definite prohibition against retrospectively sanction- 
ing expenditure regardless of every consideration which would 
show that such sanction ought to be granted. Indeed, Ex parte 
Hilbert! shows that there had been exceptional cases. In our 
view, Courts do have a discretion to sanction an expenditure 
which has been ‘made without the previous sanction of the 
Court having been obtained although such discretion ought 
only to be exercised where the reasons are very strong, because 
Courts in such matters as this ought to have a discretion to do 
thereafter that which they are empowered to allow on applica- 
tions made in the first instance. That the Court had the power 
to sanction the expenditure in question have on an application 
made to it’ for permission to do so is we think clear, having 
regard to the cases already referred to by Mr. Duraiswami 
Aiyar on behalf of the respondent. The learned trial Judge 
allowed the expenditure retrospectively because Balasundaram 
is the next heir to the lunatic and because in his opinion there 
was evidence that the lunatic herself, if of sound mind, would 
have made the expenditure, namely, the education and main- 
tenance of Balasundaram and the family she was living with. 
There is certainly evidence that the lunatic preferred to live 
with Balasundaram and, as before stated, the testator himself 
so directed. We think that the learned Judge was justified in 


holding that the lunatic herself would have made that expendi- 
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ture. The expenditure on the maintenance and education of 
Balasundaram can clearly be supported on the ground that he 
was the next heir of the lunatic (see the observations of 
Cotton, L.J., in In re Darling! already referred to). There is 
another important fact as well and it is that in the first order 
of 1910 appointing Manicka committee of the lunatic there is a 
direction that the income from the property “Abbotsbury” is to 
be spent in its upkeep and the maintenance of the lunatic and 


his family and Balasundaram obviously was one of the family. . 


It is true that the subsequent order does not contain any such 
direction. In fact it contains no specific direction as to the 
application of income; but it can be read as reasonably supple- 
menting the previous order of 1910; and it is made in the same 
O. P. Against this, the only thing that is urged, although 
its importance cannot be minimised, is that for 21 years the 
committees never rendered any accounts at all. This, as we 
have stated earlier in this judgment, is a most reprehensible 
thing. If no case has been referred to in which such laches as 
this were in evidence, it is because it is almost impossible to 
imagine that there can have been any similar case before; and 
if the objection which is founded upon this deplorable neglect 
is to be overruled, it is because of strong exceptional circum- 
stances. These are that no damage whatever seems to have 
been done to the lunatic’s estate, that the accuracy of the 
accounts was, after due inspection by the appellant, not 
questioned, that the bona fides of the committees was not 
questioned thereafter, that the original order appointing the 
committees authorises an expenditure on the maintenance of 
the family, that Balasundaram is the next heir, that the testator 
himself from whom the lunatic got her property desired her to 
live with Balasundaram and the other members of the family 
as one family and that there is evidence upon which the learned 
trial Judge could reasonably hold that the lunatic herself, if of 
sound mind, would have made the ‘expenditure in question. 
Having regard to all these matters and in view of our opinion 
that the trial Court has a discretion in such matters, can it be 
said that in having regard to the considerations put forward 
on behalf of the committees the learned trial Judge has wrong- 
ly exercised his discretion and that nevertheless and despite all 
these. matters he ought to have refused sanction? In other 
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words, ought he to have punished the committees for not 
having filed and passed the accounts for 21 years by surcharg- 
ing them with this expenditure and undoubtedly driving the 
second committee to insolvency? In our opinion, in view of 
the exceptional circumstances of this case, the trial Judge was 
justified in exercising his discretion in the manner he did; and 
it follows that this appeal must be dismissed. On the question 
of costs, we think that as the appellant has failed, he must 
bear the costs of this appeal. It was one thing to carry this 
matter up to the stage of enquiry and into the trial Court. Not 
having succeeded there, we see no real justification for his 
pursuing the matter further. As he has chosen to do so and 
has failed, it is only right and proper in our opinion that he 
should bear the costs of the appeal. 

The committee must apply on the Original Side for the 
direction of the Court for the investment of surplus income in 
his hands. 

K.C. N pah Appeal dismissed. 
IN T HE HIGH COURT OF JUDICATURE AT MADRAS. 

' PresenT:—Sir Horace Owen COMPTON Beastey, Kt., 
Chief Justice ann Mr. Justice Horwitt. 


Alluri Bapanna .. Appellant* (Appellant in A. 
A. A.O. No. 78 of 1932 on 
the file of the High Court) 

v. 
Inuganti Vengayya and others .. Respondents ( Respondents 1, 
. 2, 5, 6 and 7 in do.). 


Civil Procedure Code (V of 1908), O. 21, r.2 and r. 16—Uncertified 
payment—Assignment of decree—Assignment deed accepting the paymeni— 
Deed filed in Court in O. 21, r. 16 petition—If assignee can ignore the payment 
—Formal certification or request to record satisfaction not necessary— Sufi- 
cient if decree-holder admits payment before executing Court™Plea ‘that a 
payment has not been given credit to—Whei res judicata—Constructive res 
judicata in execution proceedings—Conditions for application of. 

‘Where the assignment deed assigning a decree expressly refers to a 
payment made towards.the decree, which payment however was not certified 
formally under O. 21, r. 2, and assigns to the assignee the right to executé for 
the balance after making the deductions mentioned in the deed, and the assignee 
files the deed into Court with a prayer to recognise the assignment and allow 
him to execute, the assignee is not entitled to execute for the whole amount 
igtioring the uncertified payment because (1) the assignment deed assigned to 
him tħe right to execute only for such sum as was due after making the 
deductions mentioned in the deed; (2) the transferee decree-holder would be 
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bound by the terms of the transfer deed and affected by admissions of the 
-decree-holder that uncertified payments had been made; and (3) there was 
sufficient certification of payment under O. 21, r.2 when the transfer deed 
containing the admission by the decree-holder that the uncertified payment 
had been received was filed into Court and the Court was asked by the Court 
to examine the deed of ‘transfer and recognise the assignment. No formal 
certification or application to record payment is necessary, nor is it necessary 
that the decree-holder should ask the Court in some way to record the 
payment. Ifa decree-holder admits to the executing Court that he has 
received a payment, he cannot be allowed by that Court to execute his decree 
for the same amount over again. 

Subramaniam v. Ramaswami, (1932) 62 M.L.J. 562: LL.R. 55 Mad. 720 
(F.B.), distinguished. 

The uncertified payment was in 1924 and the assignment of the decree 
was in 1929. In between there was an application for execution filed in 1926 
‘by the original decree-holder and in 1929 an application by the assignee 
‘decree-holder before the Court which passed the decree requesting the 
Court to transfer the decree for further execution to another Court where 
the properties were situate. In neither of these stages was it raised by the 
judgment-debtor that this payment was not given credit to. It was contend- 


ed that it was barred by res judicata and not now open to him to raise that - 


plea before the transferee Court. 

Held, that it was not barred by res judicaia. So far as 1926 stage is 
concerned, it was not barred because the plea was not then open to the 
judgment-debtor as it was an uncertified payment which would not be 
recognised by the Court and a failure to raise such a point that could not in 
any way help him could not subject him to the bar of res.judicata. Even the 
failure to raise it before transfer was ordered cannot operate as res judicata 
‘because even after giving credit to this payment there was still a balance due 
under the decree for which tke decree has to be transferred. Further the 
“mere fact that the sum for which the decree is sought to be executed is not 
the correct amount due by the judgment-debtor to the decree-holder would 
‘not prevent execution from proceeding. The principle of res judicata can 
only apply to cases where the Court could not have acted as it did if the 
judgment-debtor-had successfully raised the points which are sought to be 
used against him as res judicata. It is only a failure to raise such pleas as 
(1) that the petitioner has no right to execute ; or(2) that the judgment-debtor 
is not liable to satisfy the decree; or (3) that the decree is inexecutable; or 


< (4) that execution is barred by limitation, etc., that can operate as constructive 


res judicata in execution proceedings. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Wadsworth dated 2nd 
‘December, 1935, preferred to the High Court against the order 
of the Court of the Subordinate Judge of Ellore in .A. S. 
No. 128 of 1930 preferred against the order of the Court of 
“the District Munsif of Kovvur dated 15th February, 1930 and 


made in C. M. P. No. 27 of 1930 in O. S. No. 24 of 1930 on: 


the file of the Court of the Subordinate Judge of Cocanada. > 
K. Venkatarama Raju for Appellant. 
V. Govindarajachart and B. V. Ramanarasu for Respon- 
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The judgment: of the Court was delivéred by 


Horwill, » J—Ön 26th June, 1923, Yellappu Bapanna 
obtained part. satisfaction of her decree to’ the extent of 
Rs. 2,500 arid in December of the same year she obtained 
another sum of Rs. 1,000. Both these amounts were certified. 
On 3rd August, 1924, Rs. 2,520 were paid to her but the 
payment was not certified: On 10th January, 1929, the decree 
was transferred to the present appellant by Ex. I. That docu- 
ment recites that two sums of Rs, 2,500 and 2,520 respectively 
had been collected towards the decree amount, that the decree- 
holder is entitled to execute for the balance, and that she 
transferred her right to execute to the appellant. Both the trial 


` Court and the lower appellate Court held that on a construction 


of Ex. I the right transferred to the appellant was to execute for 
such sum as was due after making the deductions mentioned in 
the deed. In second appeal Wadsworth, J., was of the same 
opinion and referred to the possibility that the document of 
transfer and the filing of E. P. No. 231 of 1929 by’ the 
appellant might.amount to a certification within the meaning 
of O. 21, r. 2.: Against this judgment of Wadsworth, J., the 
present Letters ‘Patent Appeal has been preferred. 


The main point discussed in this appeal i is whether in view 
of the terms of Ex. I, the appellant is entitled to ignore the 
uncertified payment., The argument of the learned counsel 
for the appellant. is that in spite of her admissions the decree- 
holder herself ‘could have executed for an’amount which 
included this uncertified payment and that as she had conveyed 
all her .rights. under the decree. to the appellant, he had the 
right to ignore this payment in executing the decree. Mr. 
Venkatarama Raju has argued with great insistency that the 
Full Bench case of this Court, Subramaniam v. Ramaswamil, 
concludes the matter; but in that case it was only decided that 
a transferee decfee-holder was in no worse a position than the 
transferor and that the judgment-debtor was prevented by, 
O. 21, r. 2 (3) from relying upon an uncertified payment. It 
was not considered how far the rights of the transferee-decree- 
holder: would be determined by the.terms of the transfer deed 
or affected by. admissions that uncertified payments had been 
made. The fallacy in the argument of Mr. Venkatarama Raju 
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lies :in -the supposition that a decree-holder has a right to 
execute for a sum uncertified which he can transfer to another 
person. Certainly sub-r. 3 to O. 21, r. 2 does not give a right 
to a decree-holder to ignore any payment against the decree 
amount...On the contrary, sub-r. 1 says that he shall 
certify the payment. The purpose of O. 21, r. 2 (3) which 
merely prevents the judgment-debtor from pleading an 
uncertified payment, seems to be to avoid unnecessary delay 
and to obviate the trial of. complicated issues in execution 
proceedings which might prevent decree-holders from realising 
promptly the fruit of their decrees. The transfer deed Ex. I 
expressly states that the decree-holder herself had no right to 
execute for thissum of Rs. 2,520 that she was entitled to 
execute only for the remainder, and that it was this right to 
execute for the remainder that she transferred to the appellant. 
It was because he could not execute for this uncertified amount 
that the consideration for the transfer was correspondingly 
decreased. No authority has been quoted to us for the con- 
tention of the learned counsel for the appellant that the Court 
is bound to ignore the terms of the transfer deed and the rights 
that the transferee obtains under the deed. Moreover when 
examined by the Court on his application to transfer the 
decree, the appellant admitted that Ex. I gave him the right 
to execute only for what was due on the decree after deduct- 
ing this uncertified payment. We therefore hold that the 
decision of our learned brother on this point was correct. 

We are also of opinion that his judgment can be support- 
ed on the ground that the certification by the decree-holder 
required by O. 21, r. 2 (i) was given. In Raja Shri Prakash 
Singh v. Allahabad Bank, Lid.1,a Privy Council case of 1928, 
the nature of the certification required under O. 21, r. 2 (7) was 
discussed, andit was held that no application by the decree- 
holder was required and that even though the certificate was in 
the form of a petition the certificate wasnot in fact a petition. 
Their Lordships held that the rule contemplates a simple pro- 
cedure, namely, a certificate of payment given to the Court. 
In Thimma Redat v. Subba Reddiar?, Sadasiva ayan i says 
that: 


“ A certificate under O. 21, r. 2 by the decree-holder in his petition is 
- a sufficient certificate.” 
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In Chinna Mummidi Royal v. Raja Somasekara Chikka 
Royall, the decree-holder admitted certain payments but 
stated that the money was used for purposes which did not 
amount io a discharge of the decree. It was held that: 

“ The fact that the plaintiff has not formally certified the payment but 
has only incidentally referred to a payment can make no difference.” 

This principle is only in accordance with common sense 
and equity. A decree-holder who admits to the executing 
Court that he has received a payment cannot be allowed by that 
Court to execute his decree for the same amount over again. 
Such a procedure would make the process of the Court farci- 
cal. In Chinnaswami Kavirayer v. Periathambi Butler? a refer- 
ence to an uncertified payment was made onan affidavit. It 
was nevertheless held that such an admission amounted to a 
certification sufficient to satisfy the requirements of O. 21, r.2 
(1). Eusuffzeman v. Sanchia Lal Nahata’ was a case in which 
the decree-holder referred to the payment in the execution 
petition itself; and it was held that such a reference amounted 
to a certification of the payment. It would appear from the 
above cases that it does not matter under what circumstances 
the payment by the judgment-debtor is brought to the notice 
of the executing Court by the decree-holder. Such bringing 
to notice is sufficient to satisfy the requirements of O. 21, r. 2 
and to prevent the decree-holder from executing over again for 
a sum that he admitted having received. It is argued by the 
learned counsel for the appellant that even though it may not 
be necessary for the decree-holder to put in a formal applica- 
tion to record payment, it is at any rate necessary that he 
should ask the Court to do so. Such a contention is certainly 
not warranted by any of the decisions above referred to or by 
any other case to which our attention has been drawn. On the 
contrary, in Chinna Mummidi Royal v. Raja Somasekara 
Chikka Royall the decree-holder, far from asking the Court 
to certify the payment, strenuously opposed the certification. 

The circumstances under which we are asked to find that 
there was a certification by the transferee decree-holder of this 
payment of Rs. 2,520 are that in 1929 the appellant filed E.A. 
No. 231 of 1929 (Ex. A) asking the Court to recognise the 
transfer. The appellant therein asked the Court to peruse the 
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E. P. records and after examining the deed of transfer to 
issue notice to the defendants under O. 21, r. 16 and then to 
recognise the transfer. He also requested the Court to 
transfer the decree under S. 39, Civil Procedure Code, to the 
District Munsiff’s Court, Kovvur, for further execution. In 
our opinion this was sufficient to draw the attention of the 
Court to the deed of transfer, in which there was a recital that 
this sum of Rs. 2,520 had been paid and that the right 
conferred by the decree-holder on the appellant was one to 
execute for such amount as might be due after deducting that 
payment and another. 

The learned counsel for the appellant has also put 
forward a further argument that the judgment-debtor’s claim to 
have his payment recognised is barred by res judicata, because 
he made no mention of this payment either during the execution 
proceedings in 1926 (where the decree-holder had deducted 
only the two sums of Rs. 2,520 and Rs. 1,000) or in 1929 
when execution proceedings were initiated by the appellant. It 
has often been pointed out by this Court that S. 11 does not 
apply to execution proceedings; but for the same reasons that 
S. 11 became necessary for controlling the trial of suits it has 
been necessary to apply the same or similar principles to execu- 
tion proceedings. Caution has however to be exercised in 
applying the principle of constructive res judicata to execution 
proceedings. It can only apply to cases where the Court could 
not have acted as it did if the judgment-debtor had successfully 
raised the points which are sought to be held by this principle 
against him. In general, a Court cannot order execution unless 
it is satisfied (7) that the petitioner has a right to execute; (1) 
that the judgment-debtor is liable to satisfy the decree; (i) 
that the decree is executable; and (iv) that itis not barred by 
limitation. If therefore an executing Court orders execu- 
tion to proceed it must be presumed to have held that all these 
conditions are satisfied. If a judgment-debtor with due 
notice of the proceedings fails to raise any objection on any 
of these grounds it must be held by the principle of construc- 
tive res judicata that his failure to do so has the same legal 
effect as if it had been raised and decided against him. The 
mere fact that the sum for which the decree is sought to be 
executed is not the correct amount due by the judgment-debtor 
to the decree-holder would not prevent execution from proceed- 
ing, and so the failure of a judgment-debtor to dispute at the 
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first opportunity the correctness of the figure would not bar 
him by the principle of constructive res judicata from raising 
that point in subsequent proceedings or at some later stage of 
the same proceedings. The whole question of the operation of 
the principle of constructive res judicata to execution proceed- 
ings has been very carefully discussed by Pakenham Walsh, J., 
in Ulaganatha v. Alagappal and in Azhagappa Chetti v. Rama- 
nathan Chettiar2, In Azhagappa Chetti v. Ramanathan Chet- 
tiar2 he says: — l 

“There is ample authority for instance that where execution is taken out 
for an amount greater than that mentioned in the decree, failure to appear by 
the defendant would not act as res judicata and prevent him from showing 
in subsequent proceedings that that amount is not due”. 

Pakenham Walsh, J., also refers to Kalyan Singh v. Jagan 
Prasad8, which is a decision to the same effect. We have also 
seen an unreported judgment, C.M.S.A. No. 2 of 1929, also by 
Pakenham Walsh, J., in which it was sought to weaken the 
effect of the words above quoted by referring to certain other 
expressions used in the same judgment, from which it might 
be argued that the above quoted principle was of limited appli- 
cation. The learned Judge repelled this argument and held 
that it was of general application and would apply to all cases 
where the judgment-debtor failed to object to the amount set 
out in the execution petition. 

So far the earlier execution petition is concerned, Ex. B, 
E.A. No. 913 of 1926, it is clear that the judgment-debtor could 
not effectively put forward the plea of payment because the 
Court could not take account of any such payment. His failure 
to raise a point that could not in any way help him could not 
subject him to the bar of res judicata. As pointed out earlier, 
it is only points that if raised successfully would have modified 
the orders of the Court that can possibly operate as res 
judicata. The learned counsel for the appellant claims to have 
a stronger case with regard to the conduct of the judgment- 
debtor at the time of the originating of the proceedings in 
1929; for as Ex. A, read with the transfer deed, amounts to a 
certification, then if the judgment-debtor had drawn the atten- 
tion of the Court to the fact that the decree-holder admitted 
the payment, satisfaction for the uncertified payment would 
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presumably have been recorded. Even here however the prin- 
ciple of constructive res judicata would not apply, because the 
judgment-debtor could not have influenced the conduct of the 
Court in those proceedings. Some amount. still remained due 
under the decree, even though full crédit had been’ given for all 
the payments.. The Court was therefore bound to acknowledge 
the right of the appellant to execute. the decree, and, as the 
property against which the decree had to be. executed was 
situated within the limits of another Court, ‘to transfer the 
decree. The judgment-debtor was not therefore precluded by 
the principle of constructive res judicata from .raising the plea 
of payment at a later stage-in those proceedings, after the 
‘decree had been transferred. 


The Letters Patent Appeal therefore fails. and is dismissed 
with costs. 


S. V.V, <a eee a Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JUSTICE "VARADACHARIAR AND’ Mr. Jus- 
TICE MOocKETT. 


Sti Rajah Tyada Pusapati Simhadri- ` i.. 
' raju Dakshinakavata Dugarajulum =) >° `) 
Garu and another ` ©.. “Appellants* (Defend- 
AA o l m “ants Land 2) 
‘The -Unlimited Aryan Bank vof 
Vizagapatam represented by the 
Official Liquidator, M.R.Ry. Nish- -v 
tala Bhaghavannulu Pantulu, Vide .. - 
_Order dated 8th January, 1929, on — 
` C.M.P. No. 3358 of. 1928, and 
' others. . . = Respondents (Plaintiffs 
. 1 and 2 and Defend- 
ants 3 to 6 and nil). 


’ Limitation Act (IX of 1908), S. 14—Morigage suit—Suit in ordinary Civil 
C burt—Properties situate outside in Agency jurisdiction—Decree for sale of 
all properties—Execution of-—Number.of execution petitions—Later decision 
_ holding decree so far as directed sale of properties in Agency, area illegal— 
Subsequent suit in Agency Court—Time taken in suit stage.and execution 
‘stage—If whole period deductible—' Civil proceeding ’—Meaning of. 
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The principle of S.14of the Limitation Act is thatif and so long as a 
Person has been bona fide and with due diligence seeking the relief that he is 
entitled to in a Court which he believed to bea Court competent to grant him 
that relief, he ought not to be penalised for having instituted that action in 
the wrong Court. The reason of the rule applies equally to the steps taken 
by him after the decree as to steps taken by him prior to the decree. A party 
is seeking the relief that he is entitled to as much in the execution stage as. 
during the pre-decree stage and in a mortgage suit, the relief that the mort- 
gagee is entitled to is the sale of the property and till that has been carried 
out, all steps taken by him, provided they were taken with due diligence and 
in a Court which he bona fide believed to be the Court competent to grant him. 
that relief, may legitimately be held to be steps taken in another “ civil pro- 
ceeding ” within the meaning of S. 14. 

A suit was brought on 17th January, 1907, in the Subordinate Judge’s. 
Court at Vizagapatam, to which the Civil Procedure Code applied on a mort- 
gage securing properties situate both within that Court’s jurisdiction as also- 
in the Agency Tracts, to which the Code did not apply. A decree was obtained. 
in 1911 directing sale of all the properties and a number of execution petitions. 


- filed between 1911 and 1918 in that Court, in the bona fide belief that it had 


jurisdiction to entertain them, all proved infructuous. In 1923 the properties. 
situate in that Court’s regular jurisdiction were sold but the decree was not 
satisfied thereby. It was found that the Court which passed the decree had,. 
as a result of 42 Mad. 813, no jurisdiction to take cognisance of the decree in 
so far as it directed sale of the property situate in the Agency Tracts. There- 
upon the mortgagee filed a suit in the Agency Court for recovery of the 
balance due under the mortgage. 

Held, that in computing the period of limitation for the suit, the plaintiff 
is entitled to deduct not only the period from the date of the institution of the 
suit to the date of the decree but also the period during which the decree 
obtained by him was bona fide sought to be executed. 


Appeal against the decree of the Court of the Agency 
Additional District Judge of Waltair in O.S. No. 95 of 1923.’ 


D. Ramaswami Aiyangar for C. S. Venkatachariar for 
Appellants. 
Y. Suryanarayana for Respondents. 


The judgment of the Court was delivered by 

Varadachariar, J.—This is an appeal against the decree in 
a mortgage suit filed in the Court of the Agency District Judge 
of Vizagapatam and the only point pressed before us is one of 
limitation. 

This suit became necessary by reason of the rule laid down. 
by the Privy Council in Ramabhadra Raju Bahadur v. Maha- 
raja of Jeyporel that where a mortgage comprises property. 
situate within the jurisdiction of the ordinary civil Courts in - 
British India and also property situate in the Agency Tracts. 
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which are subject to the special jurisdiction of the Agent under 
Madras Act XXIV of 1839, the ordinary Civil Courts have 
no jurisdiction to take cognisance of the suit so far as it 
relates to the property situate within the Agency tracts. 
In the present case the two mortgages executed in Novem- 
ber, 1895 and May, 1897, respectively, comprised properties 
partly situate in the Vizagapatam District proper and 
partly in the Vizagapatam Agency. The date fixed for 
payment was the 29th November, 1901; and within six years 
of that date, an action was commenced in the Subordinate 
Judge’s Court of Vizagapatam for relief in respect of both sets 
of properties. A decree nisi followed in due course and also 
a final decree. Between February, 1911 and July, 1918, several 
applications for the execution of the decree were presented to 
and entertained by the Subordinate Judge of Vizagapatam but 
these attempts at realisation of the decree proved infructuous 
either for want of bidders or for other reasons not attributable 
to the default of the decree-holder. In July, 1918, the Sub- 
ordinate Judge of Vizagapatam passed an order proclaiming 
for sale the properties situate within his jurisdiction and 
proposing to transfer the matter to the Agent so far as the 
properties within the jurisdiction of the Agent had to be sold. 
On the next application, however, which was made after the 
judgment of the Privy Council in Ramabhadra Raju Bahadur 
v. Maharajah of Jeypore1, had been reported, he held that this 
part of the decree was futile and there was accordingly nothing 
to transfer to the Agent. It appears from the record that the 
properties situate in the regular jurisdiction were actually sold 
only some time in January, 1923; and as the amount then 
realised fell far short of the amount due on foot of the 
mortgage decrees, this suit was instituted in the Agency 
Court in October, 1923. 

On the facts above stated, the question arises whether the 
plaintiffs are by reason of S. 14 of the Limitation Act entitled 
to deduct the period during which the decree obtained by them 
in the Subordinate Judge’s Court of Vizagapatam was sought 
to be executed and if so on what basis the period of such 
deduction is to be calculated. No question has been raised as 
to their right to deduct the period between the institution of 
the suit and the date of the decree. The learned Agency. 


1. (1919) 37 M.L.J. 11: L.R. 46 I.A. 151: LL.R. 42 Mad. 813 (P.C.). 
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District Judge has held that the plaintiffs are entitled to deduc- 
tion of the whole period from 17th August, 1907 (the date 
when the first suit was instituted) to January, 1920, when he 
thought the plaintiffs must be deemed to have become aware of 
the pronouncement of their Lordships of the Judicial Committee. 
It has not been contended before us that if during this period 
the plaintiffs could be held to have “been prosecuting another 
civil proceeding” within the meaning of S. 14 of the. Limita- 
tion Act, they are nevertheless disentitled to the benefit of that 
section by reason of any lack of bona fides or due diligence on 
their part. It has been argued only as a point of law, first, 
that proceedings in execution of the decree in one suit.are not 
within the contemplation of S. 14 when calculating the period 
of limitation for the institution of another suit and, secondly, 
that if the period occupied by the proceedings in execution 
could be deducted at all, it must be calculated only with 
reference to the time during which each execution application 
presented by the plaintiffs was pending and not by taking into 
account the interval between the dismissal of one execution 
application and ‘the presentation of another. - The answer to 
both these arguments seems to us to depend upon the true 
interpretation of the expression ‘prosecuting ‘another civil 
proceeding”. . 
The legislature has not, for purposes of computation, 
drawn any distinction in the first clause of S. 14 between the 
suit stage and later stages in execution, though for purposes of 
initiation of proceedings, a distinction has been made between 
a suit dealt with by the first clause of S. 14 and an application 
provided for in the second clause. This latter distinction 
relates to the suit or application in respect of which the question 
of limitation arises and not to the prior proceeding in respect 
of which deduction is claimed. The concluding words-of the 
first clause of S. 14 no doubt provide that the previous.procee- 
ding should be founded upon the same cause of action as the 
later. And it is also true that so far as proceedings in execu- 
tion following upon a decree are concerned, there is no question 
of their being founded upon a particular ‘cause of action’; it is 
the suit in which the decree was passed that must be looked to, 
for determining the identity of the causes of action between the 
two suits. It.seems to us that if the two suits are founded on 
the same cause of action, the fact that “no cause of action” 
can be predicated in respect'of proceedings in execution is no 
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reason for holding that the time bona fide but infructuously 
taken in executing the.prior decree should not be deducted 
under S. 14. ° 


` In determining the true scope of the indulgence allowed by 
S. 14 (1) of the Limitation Act, we think the Court may well 
bear in mind the principle applied in cases arising under S. 52 
of the Transfer of Property Act, especially as the wording of 
that section (prior to its recent amendment) was practically 
identical with the language employed in S. 14 of the Limitation 
Act. . Till 1929, its language was: 
“That during the active prosecution of a contentious suit or proceeding in 
which any right to immovable property is in question the property cannot 


be transferred by any party to the suit so as to affect the rights of any other 
party to the suit under the decree made in the suit”. 


' The question was frequently raised whether, for the 
purpose of S. 52, the lis continued only up to the date of the 
decree in a mortgage suit or up to the realisation of the mort- 
gage decree by proceedings in execution; and the preponder- 
ance of authority was certainly in favour of the view that the 
lis continued up to the realisation of the mortgage decree by 
proceedings in execution. (Cf. Surjiram Marwari v. Barhamdeo 
Persad1, Ghanshyam Das v. Ragho Singh?, Ramaswami 
Atyangar ý. Govinda Aiyar3 and Abdul Muhammad Rowther 
v. Seethalakshmi Ammal4.) This principle has now received 
legislative recognition in the explanation added to S. 52 by the 
amending.Act of 1929. It has been suggested that S. 52 of 
the Transfer of Property Act is not a provision in pari materia 
with S.14 of the Limitation Act and the analogy therefore is not 
true. The purport of the two provisions is no doubt different 
but the underlying policy seems to us to be the same in both 
cases. The principle of S. 14of the Limitation Act is that if 
and so long as a person has been bona fide and with due 
diligence seeking the relief that he was entitled to in a Court 
which he believed to be a Court competent to grant him that 
relief, he ought not to be penalised for having instituted that 
action in the wrong Court. The reason of the rule seems to us 
equally to apply to the steps taken by him after the decree as 
to the steps taken by him prior to the decree. The fact that 
for processual purposes the Code makes a distinction between 
steps prior to the decree and steps subsequent to the decree 





1. (1905) 2 C.L.J. 288 at 300. 2. (1930) I.L.R. 10 Pat. 234. 
3. (1916) 31 M.L.J. 839. ` < 4, (1930) 130 I.C. 666. 
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does not affect the underlying principle of S. 14 of the Limi- 
tation Act. A party is seeking the relief that he was entitled 
to as much in the execution stage as during the pre-decree 
stage; and in a mortgage suit, the relief that he is entitled to is 
the sale of the property and till that has been carried out, all 
steps taken by him, provided they were taken with due diligence 
and in a Court which he bona fide believed to be the Court 
competent to grant him that relief, may legitimately be held to 
be steps taken in another ‘ civil proceeding’ within the meaning 
of S. 14. That is the reason why in the earlier part of.cl. 1 of 
S. 14 the Legislature has advisedly used the expression ‘ civil 
proceeding’ and does not use the word ‘suit’. The section 
specifically refers to the possibility of proceedings being taken 
in the Court of first instance or in the Court of appeal; this. 
obviously rests on the theory that an appeal is merely a 
continuation of the proceedings in the first Court. No express. 
reference has been made to proceedings in execution, apparently 
because under the law proceedings in execution have to be 
taken’ in the Court of first instance. We are accordingly of 
opinion ‘that both the points urged on behalf of the appellants. 
must be held to be untenable. In this view, it is unnecessary. 
to examine another possible line of argument that notwith- 
standing the formal existence of several execution petitions in 
this case, they must all be regarded as a single proceeding in 


. execution and the so-called ‘dismissal’ must only be regarded 


as disposals for statistical purposes because the earlier 
petitions did not prove effective and their dismissal was not 
attributable to any default on the plaintiff’s part. It is 
sufficient to say that on this line of reasoning, the question 
of intervals between the dismissal of one petition and the 
presentation of another will not arise. 


Reliance was placed by Mr. Ramaswami Aiyangar (on 
behalf of the appellants) on an unreported judgment of 
Jackson, J., in C. M. S. A. No. 76 of 1923 and another judg- 
ment of the same learned Judge in Koganti Veerayya v. Narra- 
Sreesilam1, The judgment in the former case was reversed — 
in Letters Patent Appeal on another point. We do not 
therefore have the opinion of the Appellate Court on the point 
under S. 14 of the Limitation Act. The question arose before 








1. (1927) 110 I.C. 47. 
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Jackson, J., with reference to the successive stages in execution 
of the same decree. Some intervening execution applications had 
according to the opinion of the learned Judges been presented 
to the wrong Court and the question he had to consider was 
on what basis the period of exclusion under S. 14 should be 
calculated in respect of a later application filed in the proper 
Court. That question had to be decided with reference to the 
language of cl. 2 of S. 14. Obviously on the facts of that 
case, the theory that a suit and proceedings in execution of the 
decree obtained therein altogether constitute a single proceeding 
when considered in relation to a later suit founded on the same 
cause of action as the prior suit, cannot apply. The learned 
Judge had to decide a point of limitation with reference to 
different applications for execution presented in respect of the 
same decree. In such a case he was of opinion that each 
execution application should be treated as a proceeding by 
itself and it was only the period of actual pendency of each of 
such applications that could be taken into account under S, 14 
in determining whether a later application for execution was 
in time or not. We do not think it necessary for the purpose 
of this case to differ from that view (Cf. Magbul Ahmad v. 
Onkar Pratab Narain Singh1), because, ina case of that kind, 
the principle on which we have rested our present decision is 
obviously unavailable. The decision in Koganti Veerayya v. 
Narra Sreesilam2 throws very little light on the question now 
under consideration; if anything, it is at variance with the 
appellants’ contention in so far as it recognises that even the 
period between the passing of the decree in a suit and the 
filing of an appeal therefrom may in certain circumstances be 
‘deducted under S. 14 of the Limitation Act. Such a deduction 
is inconsistent with the appellants’ contention that it is only 
the actual period between the presentation of a proceeding and 
the disposal of that particular proceeding that can be allowed 
under S. 14. Jackson, J., recognised the theory that provided 
the suit had been rightly initiated, the appeal is really a 
continuation thereof and for reasons we have already given 
we think the same principle ought to be applied to proceedings 
taken in the execution department for realisation of the decree. 


1. (1935) 68 M.L.J. 665: L.R. 62 LA. 80: LL.R. 57 All. 242 (P.C.). 
2. (1927) 110 I.C. 47. 
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A point was suggested by Mr. Ramaswami'Aiyangar that 
the Judge should not have taken January, 1920, as the date up 
to which the plaintiffs were entitled to deduction, because the 
Subordinate Judge’s order dated 5th July, 1918, differentiated 
the properties within his jurisdiction from the. properties in the 
Agency jurisdiction and no further proceedings were taken by. 
the plaintiffs after that date for the sale of the properties in 
the Agency jurisdiction. We do not pause to examine the 
correctness of this argument, because even if it should be held 
that the plaintiffs were entitled to deduction of the time: only, 
up to the Sth July, 1918, the present suit would nevertheless. 
be in time if they are entitled to exclude the period from 
17th August, 1907 to 5th July, 1918. 

It was brought to our notice that the lower Court has 
declared that the plaintiffs are entitled to proceed against the 
other family properties of the defendant not comprised in the 
mortgages. The plaintiffs will be entitled to such a decree 
only if the suit has been instituted within the time allowed by 
law for a personal decree. But it is clear from the dates—and 
it is not disputed on the other side—that the personal remedy, 
on the bond had become barred before the institution of this 
suit. That portion of the decree which relates to the liability 
of the other family properties of the defendants must accor- 
dingly be omitted. Subject to this variation, the decree of the 
lower Court is confirmed and the appeal is dismissed with 
costs. The appellants will pay the court-fee payable on me 
memorandum of appeal. 

S. V. V. ; Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row. 





Ramaswamy Aiyar .. Petitioner* (Accused). 


Town Nuisance Act (1889), S. 3, sub-S. (5)—Seller of gramophone 
records—Playing gramophone for a prospective buyer inside the shop—Crowd 


` collecting outside—If playing gramophone in the circumstances, an offence. 


Where a gramophone records seller played his records on the gramo- 
phone inside his shop for the benefit of a prospective buyer and there was. 
nothing to show that he wilfully did it in order to cause obstruction in the 
street outside, he cannot be convicted of wilfully causing obstruction in a. 
public street within the meaning of S. 3, sub-S. (5) of the Town Nuisance 
Act, 1889, merely because the playing attracted a crowd outside the shop and 
thereby caused obstruction. 


* Cr. R. C. No. 707 of 1936. > ' -` 18th January, 1937. 
Čr. R. P. No. 659 of 1936. = >. 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the First Class Bench Magistrates, 
Madura Town, in S. C. No. 7637 of 1936. 


O. V. Baluswamy for Petitioner. , 
The Public Prosecutor on behalf of the Crown. 
- The Court made the following 


OrpeER.—The petitioner in this case is a séller of a gramo- 
phone records in Madura Town. He hasbeen convicted under 
S. 3, sub-S. 5 of the Town Nuisance Act of 1889, the act alleg- 
ed against him being that he was having some gramophone 
records played inside his shop which attracted a crowd in the 
street outside and thereby caused obstruction. This statement 
of the case is enough to show that there can be no justification 
for the conviction. S. 3, sub-S. 5 clearly shows that it is only 
when wilful obstruction is caused, in any public street, road, 
thoroughfare or place of public resort that an offence is 
committed. In this particular case it is clear that there was 
no act done by the accused in any public street, road, thorough- 
fare or place of public resort. What he did was inside his 
own shop and'it would also appear that he had the records 
played on the gramophone for the benefit of a prospective buyer 
and there is nothing to show that he wilfully did it in order to 
cause obstruction in the street outside. In an almost similar 
case Criminal Revision Case No. 476 of 1935 King, J., held 
that the conviction under S. 3, sub-S. 5 of the Act cannot stand. 
There the act alleged was the playing of gramophone music 
inside the accused’s house attracting a crowd in the street in 
front’of his house. This is a case in which there should have 
been no charge by the police and certainly no conviction by, 
the Magistrates. ‘It should have been obvious that no offence 
had. been committed and it is astonishing to find the police 
charging the accused and the: Magistrate convicting the accus- 
ed in respect of an act which cannot possibly be an offence. 
The accused had done nothing criminal and yet he has been 
harassed by a prosecution and a trial which underwent 6 or 7 
adjournments and put to considerable vexation and expenses. 
The Magistrates have thought it fit to observe that the accused 
“ could have politely given his name ” to the Sub-Inspector 
when he questioned him about the matter and “ avoided all the 
sensation,”’.. The Bench Magistrates must know that their 
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duty lies in administering the law as it stands, and that in the 
performance of this duty they should not allow their minds to 
be diverted by irrelevant considerations such as want of polite- 
ness on the part of the accused in his behaviour towards the 
Sub-Inspector of Police. The case discloses a state of affairs 
which is very disquieting and it is to be hoped that these words 
of mine will prevent such harassment of innocent persons in 
future. The conviction and the sentence are set aside and the 
accused is acquitted ; the fine, i paid, must be refunded. 

S. V. V. ——— Conviction and 

Sentence set aside. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 

PRESENT :—LorD ALNESS, SIR SHADI LAL AND SIR GEORGE 

RANKIN. 


Kalyanji Vithaldas and others .. Appellants* 
v. 

The Commissioner of Income-tax, 

Bengal .. Respondent. 


Income-tax Act (XI of 1922), S. 55—“Hindu undivided family”—~Family 
consisting of male coparcener, his wife and daughters—Mode of levying 
super-tax—Coparcener receiving profits as partner—Absence of intention to 


` throw income into common stock—Liability for super-tax. 


Under S. 30r S. 55 of the Income-tax Act, income is not to be attributed 
to any one of the five classes of persons mentioned by any loose or extended 
interpretation of the words but only where the application of the words is 
warranted by their ordinary legal meaning. It is not proper to read the 
phrase “ Hindu undivided family” in S. 55 as meaning the same thing as 
“ Hindu coparcenary.” 

Held, that it is not correct to hold that property which a man has obtained 
from his father belongs to a Hindu undivided family by reason of his having 
a wife and daughters and that in such a case the income from the property is 
chargeable to super-tax as the income of an individual. 

Where a member of a Hindu undivided family is a partner in a firm in his 


-individual capacity the income from the firm is his separate and self-acquired 


and when it has not been thrown into the common stock such income 


` an individual. 


Decision of the Calcutta High Court affirmed on other grounds. ` 


Consolidated appeals under S. 66-A (2) of the Indian 
Income-tax Act, 1922 (XI of 1922), from a judgment of the 


“High Court of Judicature delivered on 13th December, 1934, 








+ P. C. Appeals Nos. 24 to 29 of 1936. 30th November, 1936. 
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under S. 66 (5) of the Act upon a case stated by the Commis- 
sioner of Income-tax, Bengal, under S. 66 (2) of the Act. | 

These six appeals raised the question whether the six appel- 
lants are liable to be assessed for the assessment year 1931-32 to 
super-tax individually on the scale applicable to individuals, or as 
Hindu undivided families applicable thereto through the appellants 
as representing their respective families. The actual questions 
finally referred by the Commissioner were:—(1) Whether the 
family of the assessee as it now stands is a Hindu undivided 
family within the meaning of the Indian Income-tax Act? (2) If 
the first question be answered in the affirmative, whether in the 
circumstances recorded in the case the income in question should 
be treated as income of that family and assessed as such? 


The High Court answered the first question in the negative 
and held that the second question did not therefore arise.. The 
appellants were Hindus governed by Mitakshara law and each of 
them lived with their respective families which included in some 
cases both males and females and in some cases females only; no 
division had taken place in such families, and it follows that such 
families were undivided Hindu families. The question arising in 
this appeal is whether the words “Hindu undivided family” in the 
Income-tax Act should be construed as meaning something diffe- 
rent from what they mean in ordinary Hindu Law and as signify- 
ing only a Hindu family containing several adult coparceners who 
have the right to obtain a partition and have not done so, but have 
chosen to keep their property in a condition of jointness. 


De Gruyther, K.C. and L. P. E. Pugh for Appellants.—The 


question that arises here is what is an undivided Hindu family 


within the meaning of the Income-tax Act, 1922. The question is 
whether the Hindu undivided family is limitedto the coparcenary 
or not, In this case the view of the Calcutta High Court is that it 
is only the coparcenary that falls within the definition. In Madras 
and Lahore the view ‘has been taken that it covers the whole family; 
and that a Hindu undivided family means the whole family without 
any limitations to the coparcenary. Vedathanni v. Commissioner 
of Income-tax1 establishes that for a “Hindu undivided family” it 
is not necessary to have coparceners. The decision as I read it, 
amounts to definitely saying this, that where you have one owner, 
and persons claiming maintenance, that is, a Hindu undivided family, 
and has got to be taxedas a Hindu undivided family, and 
therefore any person who is a member of the family, and draws 
some money out is not liable to be taxed separately therefor, The 








1. (1932) 63 M.L.J. 542: LL.R. 56 Mad, 1 (F.B). 
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proposition decided by Vedathanni v. Commissioner of Income-tax! 
is that in order to constitute a Hindu undivided family it is not 
necessary to have two male members within the meaning of the Act. 
The proposition in which Vedathanni v, Commissioner of Income- 
taxi deals is that the word Hindu undivided family can cover a 
case of one male member of the family with female members claim- 
ing maintenance and it is not necessary that you should have two 
coparceners. Krishan Kishore v. Commissioner of Income- 
tax? decides that to constitute a Hindu undivided family within the 
meaning of this Act it is not essential that there should be anybody 
who could have a claim to partition. In Commissioner of Income- 
tax v. Laxminarayan8 the question was whether a sole member 
having his wife and mother living with him constitute a Hindu 
undivided family within the meaning of the Act. 

Refers to Mayne on Hindu Law, 9th Ed., p. 844 and Janaki- 
ram Chetty v. Nagamony Mudaliar4, It has been held in Calcutta 
since Muddun Gopal Thakoor v. Ram Buksh Pandeyi that the pro- 
perty which aman gets as a gift from his father is ancestral pro- 
perty. 

Lord Alness,—In the judgment E appeal it has been held 
that a Hindu undivided family is inter-changeable with coparce- 
nary. In the authority you have cited it is held that this is con- 
trary to the principles of Hindu Law. We must decide which of 
these two judgments is right, —they cannot both stand. _ 

Counsel refers to Mayne’s Hindu Law, 9th Ed., pp. 343, 347 
and para. 271. 

Sir G. Rankin —Assuming a Hindu undivided family consist- 
ing of everbody descended from a common ancestor, did you hear 
of such a body having a profit? That is my difficulty. 

Lord Alness.—There seems to have been no practical difficulty 
in working the Statute—the first case is after ten years. 

Counsel refers to N. Rajagopala Chari’s Law of Income-tax 
(1931), p. 32. The question has arisen because if you tax in 
one way you are liable to pay super-tax, and if in another way 
you are not. The authorities establish that where you have a joint 
undivided Hindu family the mere fact that you have only one male 
member in the family although there are females does not prevent 
that family from still being a Hindu undivided family within the 
meaning of the Income-tax Act. The following authorities estab- 
lish the proposition that if a man dies intestate then under the 





1, (1932) 63 M.L.J. 542: LL. R. 56 Mad. 1 (F.B.). 
“2, (1932) LL.R. 14 Lah. 255. 3. (1935) LL.R. 59 Bom. 618. 
5 ee 50 M.L.J. 413: LL.R. 49 Mad. 98, 
5. (1864) 6 W.R. 71. 
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Mitakshara, his sons, grandsons and great grandsons succeed to 
his joint undivided property. If the father does not allow them to 
succeed on an intestacy but makes a gift to them in his lifetime, or 
devises it to them by will the property, when it comes to the sons, 
who would have taken under an intestacy, is in exactly the same 
position, and with the same limitations, as if there had been such 
an intestacy. Refers to Muddun Gopal Thakoorv, Ram Buksh 
Pandeyl and Hazari Mall Babu v. Abaninath Adhurjya®. This view 
has never been dissented from on the Calcutta side. Madras 
has followed Calcutta. See Janakiram Chetty v. Nagamony 
Mudaliar8, On the other hand Allahabad and Bombay 
have taken a different view, see Lal Ram Singh v. Deputy 
Commissioner4 Oudh followed Allahabad. The result for the 
present purpose is that T and S, the two sons of M would 
hold this property as undivided property, unless the fact 
that they did not have a son at this particular assessment prevents 
the right from accruing. The next year they did have sons, and I 
do ask you to indicate whether the existence of the sons is to make 
the family a divided family, or whether it is to be only ina state 
of fluctuation for the purposes of the Income-tax Acts. In my 
submissions the words “ joint undivided family” are specially 
meant in a very large sense and if it were intended to qualify it in 
any way it was the duty of the legislature to make it perfectly 
plain that it could not be read as other than a coparcenary. 

Pugh followed and referred to Sundaram’s Law of Income- 
tax in India, 4th Ed., p. 188. Rampershad v. Sheochurn Doss, 
Inland Revenue Commissioners v. Duke of Westminster6 and Sri 
Raghunatha v. Sri Brozo Kishoro’. 


A. M. Dunne, K.C. and E.L. Norton for Respondent:—In the 
first place, there is nothing to override the finding of fact of the 
Commissioner or mix up that finding of fact with an inference as a 
matter of law to say that the finding is wrong. On the position of 
Dayabaga family, see Mulla’s Hindu Law, 8th Ed., p. 323. The 
family can only be a unit for taxation if it possessed an income, and 
if it possessed an income it could only be owned in a Hindu family 
by those who are entitled to partition it, and those are the copar- 
ceners and it cannot be that large body which Mayne describes as 
“ a fringe on the real coparceners” in a Hindu family who would 
have rights of maintenance. Beaumont, C.J., in Commissioner of 





1. (1864) 6 W.R. 71. 
a ot 17 C.W.N. 280 at 284, oa 
3. (1925) 50 M.L.J. 413: LL.R. 49 Mad. 98. 
A CIRAN 260: L.R. 50 I.A. 265 at 274: LL.R. 45 All. 596 (P.C.). 
5. gee ee 490 at 505. 
(1936) A.C. 1 at 16. 
7. a876 L.R. 3 LA. 154 at 1912 
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Incòme-tax v. Lixminarayan1 accepts the Madras case as cover- 
ing the case before him which it did not, We are dealing with 
direct taxation of the person to be assessed. The Madras case was 
not dealing with that question. In the Income-tax Act a Hindu 
undivided family is interchangeable with coparcenary. One has 
to give a practical meaning to the Act. The Act is quite clear as to 
what was meant in regard to the duties of the Taxing authorities 
when you have got to tax income. The whole question is what did 
the legislature mean when they used this phrase “Hindu undivided 
family” as embodying a unit which in fact is a' group of indivi- 
duals, but treat it as a unit having, as a group, an income. [Refers 
to the Income-tax Act, Ss. 2 (9); 3;14(1); 15; 23;25 (a); 
38 (1); 55; 56; 58 (a); 58 (b) (i); and63.] The words “Hindu 
undivided family” must be construed with reference to the Act and 
it is no use going into the Hindu Law and substituting other 
phrases which have in the course of time acquired a different 
meaning. If you look at the intention of the Act it is perfectly 
logical and perfectly clear that the legislature put in as the one 
test, that it must be a Hindu undivided family. That includes the 
coparcenary and the fringe of persons entitled to maintenance. The 
Act says what you have to find is an income coming toa Hindu 
undivided family and how can that possibly apply to anybody but 
the coparcenary. The fringe of persons entitled to maintenance 
has no right to divide. It is the income of the coparcenary and out 
of it that fringe is entitled to maintenance but the persons who are 
the owners of the income are the coparceners. 


L. De Gruyther, K.C., replied, 


30th November, 1936. Their Lordships’ judgment was 
delivered by 


Sır GEORGE Ranxin.—These six appeals concern the 
assessment to super-tax for the year 1931-2 of six of the seven 
partners of a firm known as Moolji Sicka & Co. This firm 
was for the year in question registered under S. 26-A of the 
Income-tax Act, the instrument of partnership being a Gujrati 
deed dated 11th September, 1930. Its business was that of 
dealers in Indian tobacco and cigarettes. The assessment to 
income-tax of the registered firm has been made in due course, 
and the present controversy is whether six of the partners 
should each be assessed to super-tax upon his share of the 
profits as an individual, or, whether these six shares should 
each.be assessed as income of a Hindu undivided family. The 








-1 (1935) LL.R. 59 Bom. 618, 
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` rates of super-tax imposed by the. relevant Finance Act are less 
in the case of a Hindu undivided family than in the case of an 
individual. 


The problem has to be answered by applying to the facts 
of each case the language of S. 55 of the Act: 


In addition to the income-tax charged for any year, there shall be charg- 
„ed, levied and paid for that year in respect of the total income of the previous 
year of-any individual, Hindu undivided family, company, unregistered firm 
‘or other association of individuals, not being a registered firm, an additional 
duty of income-tax (in this Act referred to as super-tax) at the rate or rates 
‘laid down for that year by Act of the Indian Legislature. 
N Provided that, where the profits and gains of an unregistered firm have 
been assessed to super-tax, super-tax shall not be payable by an individual 
having a share in the firm in respect of the amount of such profits and gains 
‘which is proportionate to his share. 
The two questions finally referred in each case by the 


Commissioner for the opinion of the High Court at Calcutta 
are as follows: 

(1) Whether the family of the assessee, as it now stands, isa Hindu 
“undivided family within the meaning of the Income-tax Act? 

(2) If the first question be answered in the affirmative, whether in the 


circumstances recorded in this case the income in question should be treated 
_as income of that family and assessed as such? 


The High Court (Lort-Williams and Jack, JJ.) have in 
each case answered the first question in the negative and held 
that the second question did not arise. 

The parties are governed by the Mitakshara and their 
pedigrees and families may be exhibited as under: 














I 
Sicka 
| 
= | 
Moolji Purshottam (d. Dec. 1933) 
a N wife 
P= lg Odhavji (son) 
d z daughter 
| 
Kanji Sewdas Mohan Das 
. wife wife 
: daugh 
aughter Ir 
via 
wey i | 3 
Kalyanji Chaturbhuj Chanipsi’ 
wife wife 
3sons, - ` daughters . 
daughter . 


` The history of the firm accérding to the Commissioner i is 
‘Yhidit in or about 1912 the business was begun by, Moolji arid 
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Purshottam (brothers who had separated) and Kalyanji 


‘(who is not related to either), and that in no case were 


ancestral funds employed for the purpose. That in 1919 
Moolji made gifts of capital to each of his sons by his first 
wife—namely, Kanji and Sewdas. That at least since 1919 
Moolji, Kanji and Sewdas have been separate from each other. 
That in 1919 on the terms of a Gujrati deed dated Ist May, 
Kanji- (son of Moolji) and Chaturbuj (brother of Kalyanji) 
were taken into the partnership. That in 1930 Sewdas and 
Kalyanji’s brother Champsi were taken into the firm on the 
terms of the deed of 11th September, 1930, already mentioned. 
That the interest of Kanji and of Sewdas wasa gift from 
their father Moolji, and that of Chaturbhuj a gift from his 
brother Kalyanji. That in no case has it been proved that the 
individual partner has thrown his interest in the firm or his 
receipts therefrom into the common stock, that is, treated it as 
joint family property. Their Lordships are of opinion that 
the High Court was right in proceeding upon these findings of 
fact by the Commissioner. 


From these facts it clearly appears, so far as Moolji, 


-Purshottam and Kalyanji are concerned, that they are each 


members of a Hindu undivided family. Each has a son or 
sons from whom, so far as the evidence goes, he is not divided. 
But the income from the firm is clearly the separate and self- 
acquired property of the partner, and, as it has not been thrown 
into the common stock, it cannot be regarded as income of the 
family. It is the income of an individual and assessable to 
super-tax as such under S. 55 of the Act. In these three cases, 
therefore, the High Court should have answered the first 
question in the affirmative and the second question in the 
negative. 


The interest of Chaturbhuj in the firm was obtained from 
his brother Kalyanji. It is self-acquired and not ancestral 
property: Chaturbhuj has no son, but even if he had, the son 
would have taken by birth no interest in the income now in 
question. The High Court might well have answered the 
second question in the negative and said of the first question 
that it did not arise. 


In none of the four cases abovementioned, namely, those of 
Moolji, Purshottam, Kalyanji and Chaturbhuj—does the fact 


-that the man has a wife and daughter (or more than one) 
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affect the result. The existence of a son does not make his 
father’s sclf-acquired property family property or joint pro- 
perty. That the existence of a wife or daughter does so. is 
untenable. 


There remain the cases of Kanji and Sewdas. Neither 
has a son, but, in the case of each, his interest in the firm was 
obtained by gift from his father Moolji. Without deciding 
the question which was left open in Lal Ram Singh v. Deputy 
Commissioner!, their Lordships, for the purposes of the 
present case, will assume that their interest was ancestral 
property, so that, if either had had a son, the son would have 
taken an interest therein by birth. But, no son having been 
born, no such interest has arisen to qualify or diminish the 
interest given by Moolji to Kanji and to Sewdas. Does then 
the existence of a wife, or of a wife and daughter, make. it 
income of a Hindu undivided family rather than income of the 
individual partner? Their Lordships think not. A man’s wife 
and daughter are entitled to be maintained by him out of his 
separate property as well as out of property in which he has a 
coparcenary interest, but the mere existence of a wife or 
daughter does not make ancestral property joint. “Interest” 
is a word of wide and vague significance, and no doubt it 
might be used of a wife’s or daughter’s right to be maintained, 
which right accrues in the daughter’s case on birth; but if the 
father’s obligations are increased, his ownership is not divested, 
divided or impaired by marriage or the birth of a daughter. 
This is equally true of ancestral property belonging to himself 
alone as of self-acquired property. The cases of Kanji and of 
Sewdas can be disposed of by answering the second question in 
the negative. 


The High Court approached the cases by considering first 
whether the assessee’s family was a Hindu undivided family, 
and in the end left unanswered the question whether the 
income under assessment was the income of that family. This 
is due no doubt to the way in which the Commissioner had 
stated the questions. But, after all, if the relevant Hindu law 
had been that the income belonged, not to the assessee himself, 
but to the assessee his wife and daughter jointly, it is difficult 
to see how that association of individuals could have been 
refused the description “Hindu joint family”. The phrase 








1, (1923) 47 M.L.J. 260: L.R. 50 I.A. 265: LL.R. 45 All. 596 (P.C.), 
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“Hindu undivided family” is used in the statute with reference 
not ,to..one school only of Hindu law, but to all schools; and 
their Lordships think it a mistake in method to begin by past- 
ing over the wider phrase of Act the words “Hindu coparce- 
nary”—all the more that it is not possible to say on the. face 
of the Act that no female can bea member. The Bombay 


High Court, on the other hand, in Laxminarayan’s case}, having. 


held that the -assessee his wife and mother were a Hindu 
undivided family, arrived too readily at the conclusion that the 
income was the income of the family. 


The phrase which has to be considered and applied to the 
facts is “the total income of the previous year of any indivi- 
dual, Hindu undivided family, company, unregistered firm’ or 
other association of individuals not being a registered firm”.' 
The words “income of” are simple words and are capable of 
wider or narrower meaning; but for the present purpose the 
Courts are concerned with them as they appear in an Income- 
tax Act; and under S. 3 or S. 55 incomeis not to be attributed 
to any one of the five classes of persons mentioned by any 
loose or extended interpretation of the words, but only where 
the application of the words is warranted by their ordinary 


- legal meaning. The relevant meaning in the present cases is 


the ordinary meaning in Hindu law according to the Benares 
school. In an extra-legal sense, and even for some purposes 
of legal theory, ancestral property may perhaps be described, 
and usefully described, as family property; but it does not 
follow that in the eye of the Hindu law it belongs, save in 
certain circumstances, to the family as distinct from ‘the 
individual. By reason of its origin a man’s property may be 
liable to be divested wholly or in part on the happening of a 


particular event, or may be answerable for particular obliga- . 


tions, or may pass at his death in a particular way; but if, in 
spite of all such facts, his personal law regards him as the 
owner, the property as his property and the income therefrom 
as his income, it is chargeable to income-tax as his, that is, as 
the income of an individual. In their Lordships’ view it would 
not be in consonance with ordinary notions or with a correct 
interpretation of the law of the Mitakshara, to hold that pro- 
perty which a man has obtained from his father belongs to a 








1. (1935) LL,R, 59 Bom. 618.. 


4 


IJ ` THE MADRAS LAW JOURNAL REPORTS. 321 


' Hindu undivided family by reason of his having a wife and 
daughters. 

The result is that in the cases of Moolji, Purshottam 
and Kalyanji the first question stated by the Commissioner 
should be answered Yes and the second No. In the other cases 
the second question should be answered No and the first 
‘question need not be answered. 

Upon the reported: decisions cited during argument their 
Lordships will only observe that the decision in Vedathanni’s 
casel, does not cover the present question which arises under 
S. 55 of the Act, and that they take no exception to the result 
arrived at in the case of Raja. Bhunesh Pratap Narain Singh?, 
though they do not agree that a Hindu joint family necessarily 
-consists of male members only. Their Lordships will not here 
-deal with the case of an impartible estate held by the senior of 
several male members of a family, as to which there have been 
conflicting decisions in India (Cf. Raja Shiva Prasad Singh v. 
Secretary of State’ and Krishan Kishore’s case4). 

They will humbly advise His Majesty tiat ihe appeals 
should be dismissed with costs. 

Solicitors for Appellants: Douglas Grant & Dold. 

Solicitors for Respondent: Solicitor, India Office. 

R.C. C. , Appeals dismissed. 

B. V. V. 
IN THE HIGH COURT OF: JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice Kine. 
Rathnammal alias Rajamani ; 
Ammal ` `.. Appellant* (L. R. of deceased 
Plaintiff). 








v. 

‘The Secretary of State for 
India in Council represented 
by the Collector of coim 
batore = ‘'°°- ‘Respondent insets, 


Madras Irrigation Cess Act wu of 1865), S. 1 (b)—Ryot liable to take 
water from a source for wet crop--His taking water throughout the year instead 
.of the restricted supply he was entitled to for raising the wet crop—tinterpreta- 
tion of the word ‘source’ in proviso to S. I1—Penal assessment if proper, 

The appellant, a ryot, filed a suit against the Government for imposing 
-penal rate on the ground that he had taken water without due authority from 





we oe M.LJ. 542: LL.R. 56'Mad. 1 (F.B.). 
2. (1932) 6 LEC 3. (1924) 1 I.T.C. 384 at 388-9. 
932) LER. 14 Lah. 255. 
* S. A. No. 146 of 1933, 18th December, 1936. 
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a source in addition to that which had been assigned'by the Revenue 
authorities to his land. The question turned upon tle interpretation of the 
proviso to S. 1 (b) of the Madras Irrigation Cess Act. i 
Held, that the appellant was entitled no doubt to the water of a particular 
channel being the source of irrigation to his lands. But his land had been 
assessed as a single wet crop land and the rate of assessment was calculated 
on the assumption that he would require water only for the normal length of 
time required for the growing of an ordinary wet crop and not for the crop 
which was actually grown and which would require water throughout the 
year. If he had actually taken a year’s supply of water instead of a more 
restricted supply which would have been available to him during a few 
months, then he had been taking without due authority water from a source, 
which in essence was both different from and in addition to the source which 
had been assigned by the Revenue authorities for the irrigation of his land. 
Hence the assessment of penal rate was justifiable. 
Krishna Row v. The Collector of Kistna, (1914) 26 M.L.J. 210, referred to. 
Second appeal against the decree of the Court of the 
Subordinate Judge of Coimbatore in A. S. No. 7 of 1932 
preferred against the decree of the Court of the District Munsiff 
of Tiruppur in O. S. No. 637 of 1930. 
T. M. Krishnaswamy Aiyar and K. S. Sankara Aiyar for 


Appellant. 

The Government Pleader (K. S. Krishnaswami Atyangar) 
for Respondent. 

The Court delivered the following 
_ Jupement.—This second appeal raises an interesting 
point with regard to the interpretation of the proviso to S. 1 (6) 
of the Madras Irrigation Cess Act of. 1865, The appellant here 
is a ryot owning certain land which has been classified as‘ single 
crop wet. He has however been growing upon this land certain 
crops which have remained upon the land throughout the whole 
fasli and have received water during that period. The Govern- 
ment accordingly assessed him to penal water rate on the 
ground that he has taken water without due authority from a 
source in addition to that which. has been assigned by the 
Revenue authorities to his land. Both the Courts below have 
dismissed his suit and he has now appealed to the High Court. 


The proviso in question runs as follows :— 

“No cess shall be leviable under this Act in respect of land held under 
ryotwari settlement, which is classified and assessed as wet, unless the same. 
be irrigated by using without due authority water from any source herein- 
before mentioned and such source is different from or in addition to that 
which has been assigned by the Revenue authorities or adjudged by a com- 
petent Civil Court as the source of irrigation of such land”. 


The decision of the appeal would obviously turn mainly 
upon the definition of the word ‘source’. It is argued for the 
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appellant that “source ’ can only mean some such body of water 
as a tank, or a channel, and that in so far as the appellant in 
this case is taking water not from any unauthorised tank or 
channel, it cannot be said that he is taking water from an 
unauthorised source. It is however clear that some more 
extended meaning than this must be given to the word ‘ source’. 
For, if source were to be confined to, for instance, a channel, 
then the Government would be precluded from laying down any 
regulations which would define the quantity of water, or propor- 
tion of the water flowing in that channel, or the time during 
which the water of that channel might be utilised. A case very 
similar in principle came before this Court in Krishna Row v. 
The Collector of Kistnal. There it appears that there were 
two pipes from which the water of a certain channel was taken 
to the lands of the ryot though the revenue authorities had 
authorised the ryot concerned in that case to take water 
through one only of those two pipes. The ryot however had 
taken water through both the pipes and it was held that the 
proviso to S. 1 (b) of the Madras Irrigation Cess Act applied 
to that case. Clearly of course in that case the ryot had 
taken water from the channel from which he was authorised to 


take it. What he had done was to take a larger quantity of’ 


water than the Government permitted him to do. That, in my 
opinion, is clearly the situation in the present case. No doubt 
the appellant is entitled to the water of this particular channel 
for his field. But his land has been assessed as a single crop 
wet land and the rate of assessment is calculated on the 
assumption that he will require water only for the normal 
length of time required for the growing of an ordinary wet 
crop and not for the crop which was actually grown and which 
would require water throughout the year. If he has actually 
taken a year’s supply of water instead of a more restricted 
supply which would have been available to him during a few 
months, then it seems to me quite clear that he has been taking 
without due authority water from a source which is in essence 
both different from and in addition to the source which has 
been assigned by the Revenue authorities for the irrigation of 
his land. I would accordingly hold that the decision of the 
Courts below is correct and dismiss this appeal with costs. 
Leave to appeal is granted. 
K. C. 





Appeal dismissed. 
1, (1914) 26 M.L.J. 210. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Viyathan Mahadevi styled Kozhi- 
- kote Kishakke Kovilagath Valia 
Thamburatti (deceased) and 
another .. Appellants* (L. R. of the 
Plaintiff nil) - 
v. 


Punnappale Koyimmar Kurikkal’s 
son Aydross Kurikkal and 
another .. Respondents (Defendants). 


Malabar Compensation for Tenani? Improvements Act (I of 1900), 
S. 19—Clause in a lease providing for full value of trees cut by tenant—Cut- 
ting not an improvement or for improvements—Trees of spontaneous growth 
after lease—Cutting of —If landlord entitled to value of trees or ouly reason- 
able compensation. 


A kychit executed by a tenant to the jenmi provided that if the tenant 
should cut trees such as veeti teak, jack, etc, from the parambas without 
obtaining the written consent of ‘kovilagam’, he should “be answerable for 
the costs of such trees and shall surrender the properties irrespective of the 
12 years’ term if the kovilagam demands it”. The kovilagam was not in 
possession of the land demised for over 100 years. Trees between 10 and 20 
years old which were of spontaneous growth after the demise to the tenant 
and which were tended and reared by the tenant were cut by him. It was 
found that the cutting was not in itself an act of improvement and, was not 
for the purpose of building farm houses or making any other improvements 
on the holding within the meaning of the Malabar Compensation for Tenants’ 
Improvements Act. In an action by the jenmi to recover the full value of the 
trees, ` 

Held, that as in the case of trees planted by the tenant, so also in the 
case of trees of spontaneous growth grown after the demise to the tenant, a 
clause providing for the payment of the full value of the trees, is penal and 
contrary to the provisions of S. 19 of the Act as itisa fetter on the tenants’ 
right to make improvements by protecting and maintaining them. The jenmi 
is only entitled to reasonable compensation. 

Kelu Nair v. Valia Thamburatti, (1922) 16 L.W. 310 and S. A. No. 249 of 
1929 dissented from. 
~ Rajaof Cochin v. Kittunni Nair, (1916) 32 M 295: LL.R. 40 Mad. 
603 (F.B.), discussed. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar- at Calicut in A. S. No. 200 of 1930 
(A. S. No. 324 of 1930, District Court) preferred against the 
decree of the Court of the District Munsif of Manjeri in 
O. S. No. 316 of 1929. 
aa eh emilee te ey 


* S. A. No. 1853 of 1931. 20th November, 1936. 
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. K. P. Ramakrishna Aiyar and P. K. Manavikraman Raja 

for Appellants. 

N. R. Sesha Aiyar for Respondents. 

The Court delivered the following 

JupGmMEent.—The question in this second appeal is 
whether the plaintiff who is a jenmi is entitled to recover the 
value of certain trees cut by the defendant-tenant. The claim 
is made by virtue of a clause in the kychit Ex. A. The clause 
runs thus: 


“If I cut trees such as veeti teak, jack, etc., from the parambas without 
obtaining the written consent of the kovilagam, I shall be answerable for the 
costs of such trees and shall surrender the properties irrespective of the 
12 years’ term if the kovilagam demands it”. 


The main defence is that the said clause is penal .and 
unenforceable. It was found by the District Munsif that the 
kovilagam of the plaintiff was not in possession of the land 
demised for over 100 years and the trees which are cut were 
aged between 10 and 20 years. He further found that the trees 
were of spontaneous growth grown after the demise to the defen- 
dant, that they were tended and reared by the defendant and 
that they really constituted improvements within the meaning of 
the Malabar Compensation for Tenants’ Improvements Act. It 
is not disputed by Mr. Ramakrishna Aiyar on behalf of the 
plaintiff that they would be improvements within the meaning 
of the Act. The District Munsif held that the cutting was for 
the purpose of making other improvements on the land demised 
and gave only nominal damages at the rate of 8 annas per tree. 
On appeal-the learned Subordinate Judge was of the opinion 
that the clause contravened S. 19 of the Act, but gave one- 
fourth of the value of the trees as compensation to the plaintiff. 
He did not give a finding on the question whether the cutting 
of the trees was an improvement. In view of certain decisions 
of this Court I called for a finding on two questions, namely, 
(1) whether the cutting of the trees in question is itself an 
act of improvement within the meaning of the Malabar Com- 
pensation for Tenants’ Improvements Act, and (2) whether the 


cutting of the trees was for the purpose of building farm- 


houses or making any other improvements on the holding 
within the meaning of the Act. The learned Subordinate 
Judge answered both the questions in the negative. Mr. 
Ramakrishna Aiyar contends that the plaintiff is entitled to. 
‘the full value of the improvements in view of the said findings 
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and relies on two decisions of this Court one -of Ramesam, Ja 
reported in Kelu Nair v. Valia Thamburattii and another of 
Walsh, J., in S. A. No. 249 of 1929.. Those decisions do 
support him. But it is contended on behalf of the defendant 
by Mr, N. R. Sesha Aiyar that the said two decisions are 
opposed to the decision of the Full Bench in Raja of Cochin v. 
Kittunni Nair? and should not be followed. In Raja of Cochin 
v. Kittunni Nair? a similar claim was advanced. The suit 
therein was for the full value of the trees based upon a clause 
in the lease which is almost identical with the clause in question 
and ran thus: l 

"The teak, rosewood jack and such kinds of trees which now exist, and 
may in future be produced in the properties mentioned in the schedule, are 
not to be cut down and removed without the permission of the State and with- 


out paying the kuttikanam, but if they are so cut and removed, I am liable for 
paying up either the fine imposed by the State or the value of the trees”. 


It will thus be seen that the clause related to two sets of 
trees (1) trees which existed at the date of the lease and (2) 
trees which may be produced in future. Though the claim was 


made in the suit for the full value of the trees, in second 


appeal it was limited to the payment of kuttikanam fee. Even 
then the question was raised as to the legality of the kutti- 
kanam fee and whether the provision was not obnoxious to the 
Tenants’ Improvements Act. The learned Judges who made 
the order of reference were divided in their opinion. Coutts- 
Trotter, J., took the view that the landlord was not entitled to 
claim kuttikanam fee and he observed thus: 

“I see no answer to the arguments that to make the tenant’s right to carry 
out an improvement depend upon his making a payment to his landlord is of 
necessity to put a limitation upon that right”. 

Seshagiri Aiyar, J., took a different view. According to 
him the provision for the demand of a moderate fee would not 
limit or affect the right of a tenant to make improvements upon 
the property. But he was distinctly of opinion that the pay- 
ment of damages that may be fixed by the landlord or the value 
of trees would undoubtedly be penal in its character. The 
question referred to the Full Bench was general, namely : 

“Whether a provision in a Malabar lease that a tenant shall pay kutti- 
kanam or some fee to his landlord in respect of trees cut down is contrary to 


the provisions of S. 19 of the Malabar Compensation for Tenants’ Improve- 
ments Act”. 





i L (1922) 16 L.W. 310. 
2. (1916) 32 M.L.J. 295 : LL.R. 40 Mad. 603 (F.B.). 
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i ~- The Full: Bench dealt with the ‘question on the footing 
that the cutting was not an improvement: (vide Abdur Rahim, 
J. at p. 609 and Phillips, J: at p. 610). Wallis, C. J., thought 
that the payment of kuttikanam fee was not open to objection 
as limiting the tenant’s rights to plant trees, still less his right 
td cut trees by way of clearance. He answered the reference 
thus: , me l 


“a stipulation i in a Malabar lease for the payment of kuttikanam to’ the 
landlord in respect of: trees cut down is not contrary to the provisions of 
S. 19 of the Act”. 


In this opinion both Oldfield and Srinivasa Aiyangar, JJ., 
concurred, Abdur Rahim, J., thought that even if the cutting 
was an improvement the payment demanded would not be un- 
reasonable and can be allowed. Phillips, J., dealt with the 
question thus: 


“If a tenant plants a tree he is not bound to cut it down before the end 
of the tenancy. If it is in existence at the end of the tenancy, he is entitled 
to compensation, but not otherwise, and if he chooses to enjoy the benefit of 
the tree by cutting it down during the tenancy, no question of compensation 
arises. . . . If the tenant cuts down a tree he gets the full value of it less 
the fee imposed, but as he need not cut down the tree the fee imposed can in 
no way prevent him from growing it except possibly ` when the fee is unrea- 
sonably large”. 


Having regard to the terms of the reference and the 
answer of the majority of the learned judges the ratio of the 
Full Bench decision appears to be that even in cases where the 
cutting of a tree is not an improvement, whether the trees were 
planted by the landlord or of spontaneous growth, it will be 
‘open to the landlord to charge a moderate fee and such a 
provision will not be obnoxious to S. 19 of the Act, but if the 
fee is unreasonably large, it would certainly contravene the 
provisions of the Act. But on a reference to the printed papers 
in the case I find that both the District Munsif and the District 
Judge in the Courts below dealt with that case on the footing 
that the trees cut were planted by the tenant. So it may be 
contended that the reference to the Full Bench and the answer 
given by them should be confined to the cases of trees planted 
by the tenant... No doubt the law is clear that in the case of 
trees planted by the tenant the property therein vests in the 
tenant but so far as the trees'of spontaneous growth the law is 
not clear and the opinion seems to be divided and in Narayani 
Amma y. Kunchukuiti Amma! the question was left open. But 
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the Act for the purpose of compensation treats both the trees. 
planted by the tenant and the trees of spontaneous growth 
grown after the demise on the same footing. If in the one 
case, îe., in the case of planting of trees a clause which pro- 
vides for the payment of the full value of trees would be 
contrary to the provisions of S. 19 on the ground that it would 
be a fetter on his right to plant trees and make improvements, 
I do not see any reason why the same principle should not 
apply to trees of spontaneous growth as it may be equally said 
that it would be a fetter on his right to protect and maintain 
them and thus make improvements within the meaning of the 
Act. It would seem to me apart from the question of owner- 
ship the same principle ought to govern both sets of trees in 
view of the fact that the principle of compensation provided 


-in the Act has reference to the labour spent by the tenant in 


either rearing or protecting them in both cases. And thus any 
provision which would operate to prevent it will be a fetter on 
his right to make improvements within the meaning of the 
Act. In Kelu Nair v. Valia Thamburaitii, Ramesam, J., 
observes : 

“Where the act of felling down the trees is an act of improvement the 


imposition of a small kuzhikanam fee does not contravene the provisions of 
S. 19 of the Act”. 


For this he relies on the Full Bench decision. He again 
observes: l 
“If, on the other hand, the fee imposed is the full value of the trees, it 


does contravene the provisions of the Act. But if it is not an act of improve- 
ment the clause would not contravene the provisions of the Act”. 


and he relies on Phillips, J.’s remarks atp. 611. With great 
respect to the learned Judge I am unable to see how the Full 
Bench decision or the judgment of Phillips, J., is an authority 
for this latter proposition which the learned Judge lays down. 
The Full Bench proceeded on the footing that the cutting was 
not an improvement. Even then they considered the question 
whether kuttikanam fee was a reasonable fee or not. In fact 
the Full Bench decision is an authority for the position that at 
any rate in the case of trees planted by a tenant even if the 
cutting is not an improvement, a clause providing for payment 
of the full value of the trees would be penal but not a payment 
ofa moderate fee. The observations of Phillips, J., are 
absolutely clear on the point. He in fact distinctly observes 


1. (1922) 16 L.W. 310. 
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that if the fee is unreasonably large it might be penal. Walsh, 
J., makes a distinction between the trees of spontaneous growth 
and the trees planted by the tenant. He observed: 

“It is not necessary to say whether such a contract with regard to trees 
grown by the tenant himself would be valid. Inthe present case, the trees 
are all of spontaneous growth” . 

And he then relies on the remarks of Phillips, J., as 
supporting his view that the tenant is entitled to payment of 
the full value of the trees. I have already shown what the 
view of Phillips, J., is. I do not see how Phillips, J., can be 
said to be laying down a principle in support of the view 
Walsh, J., was taking. I therefore respectfully dissent from 
the decisions in Kelu Nair v. Valia Thamburatti! and S. A. 
No. 249 of 1929 and hold that the provision for the payment 
of the full value of the trees in the kychit in question is penal 
and contrary to S. 19 of the Malabar Compensation for 
Tenants’ Improvements Act. The plaintiff is entitled only to 
reasonable compensation and that awarded by the lower Court 
is reasonable. In the result the second appeal fails and is 
dismissed. 


Mr. Ramakrishna Aiyar says that his client preferred the 
appeal in view of the said two decisions which took the view 
he contended for and therefore this is not a matter for 
allowing costs so far as this second appeal is concerned. I 
therefore direct each party to bear his own costs in this second 
appeal. . ; . 


Leave granted. ! Appeal dismissed. 
S. V. V. - . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—-MR. JUSTICE VENKATARAMANA RAO. 
Balath Kunhi Raman and another `.. Petitioners* (Plaintiffs) 
u. 
Varayali Govindan and another .. Respondents (Defen- 
dants). 

Limitation Act (IX of 1908), Sch. I, Arts.7 and 102—A pplicability— 
. Cook employed in hotel—Suit for recovery of arrears of salary—Bar of 
limtiation—Meaning of “household servant”. 


The expression “household servant” in Art. 7 means a servant belonging 
to a household, that is, a family or domestic establishment and it is not the 
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nature, of the service rendered by the servant but the: place of employment, 
that is the determining factor. l 


Held, that a hotel cannot be said to be a “household” within the meaning 
of Art.7 and that a suit by a cook employed ina hotel for recovery of 


arrears of salary is governed by Art, 102 and not by Art. 7 of the Limitation 
Act. 


Bhavathradan v. keni (1883) I.L.R. 7 Mad. 99, relied on. 
Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the principal 
District Munsiff of Tellicherry dated the 27th day of February 


- 1935 and passed in S. C. S. No. 940 of 1934. 


K. N. Kumaran for Petitioners. 
K. Kuttikrishna Menon for Respondents. 
.The Court delivered the following 


Junement.—This Civil Revision Petition arises out of a 
suit to recover a sum of Rs. 57-0-7 asand for arrears of salary 
due to the petitioner. She was employedas a cook on a monthly 
salary of Rs. 4 per mensem in a hotel which the first defendant 
was running at Tirur. The case for the plaintiffs is that at 
the instance of the second defendant she entered employment 
under the first defendant as a cook and both promised to pay 
her the salary agreed. The suit was instituted on 21st 
November, 1934, for the arrears due in respect of the period.of 
her service, namely, 9th November, 1931 to 8th September, 
1933. The learned District Munsiff of Tellicherry dismissed 
it on the ground that it was barred by limitation under Art. 7 
of the Limitation Act. It is contended on behalf of the peti- 
tioner that the proper article applicable is Art. 102. Art. 7 
runs thus: 


“For the wages gf a household One year. When the wages ac- 
servant, artisan or labourer not pro- ` crued due”. 
vided for by this schedule, Art. 4. 


. The question is, is the petitioner a “household servant” 
within the meaning of the article? If not, Art. 102 applies. 
It seems to me that the expression ‘household servant’ in Art. 7 
means a servant belonging to a household, that is, a family or a 
domestic establishment and it is not the nature of the service 
rendered by the servant but the place of employment, that is, 
the determining factor. A hotel cannot be said -to be a ‘house- 
hold’ within the meaning of the said article though hotel may 
be a household in the sense that it may board and lodge people 
but the essential feature of a household, that is, a family is 
wanting. It is alsoa place of business where for consideration 
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food and drink are sold and persons are housed and lodged. 
In -Bhavathradan v. Ramal, a person whose duties are to 
“sweep: and clean a temple, was held not to be a household 
servant because the temple is not a household though the same 
servant for doing similar service in a household will be a 
household servant. This case indicates that the emphasis has 
‘to be placed on the term household in the article and not on 
the nature of the service rendered by the servant. I am there- 
fore of the opinion that Art. 102 will apply to the case and the 
suit is not barred by limitation. I therefore reverse the decree 
of the lower Court'and allow the Civil Revision Petition by 
giving a decree in favour of the plaintiff for the amount 
claimed with interest at 6 per cent. from the date of the decree 

with costs both here and the Court below. l 
B. V. V. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
oe PRESENT :—MR. Justice KING. 
Maruthappa Servai and another’ .. Appellants* 
: D, i 
Niraikulathan Servai and others .- Respondents. 
Hindu Law—Mortgage—Grandfather borrowing to assist in the prosecu- 
tion of the murderer of a member of the family—If loan either for necessity 


or benefit to family—Grandsons, liability for—Pious obligation—Nature of 
decree to be passed. ; 


Where a grandfather mortgages joint family property to pay an advocate 
who was engaged to assist the police in prosecuting a man accused of having 
‘murdered his son, it is not an item either of necessity or benefit to the family 
so as to legally bind the family. The result is that the mortgage as mortgage 
will bind only the executant’s (grandfather’s) share of the family property 
but as the debt is neither an illegal nor an immoral one, the grandsons will, by 
reason of the pious obligation theory, be liable to discharge it out of the assets 
of the family as have come or may come in their hands. 
Second appeal against the decree of the Court of the 
Subordinate Judge of Tuticorin in A. S. No. 24 of 1931 
preferred against the decree of the Court of the District 


Munsiff of Koilpatti in O. S. No. 340 of 1929. 

K. Rajah Aiyar for Appellants. 

S. Ramaswami Aiyar for Respondents. 

The Court delivered the following 

Jupement. This-.is a suit brought upon a mortgage-deed 
of 1920 by the mortgagee to enforce his mortgage. The 
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mortgagor is the first defendant. The other defendants are 
his two grandsons, defendants 2 and 3. In the mortgage-deed 
the property is described as belonging to the mortgagor himself 
but it has been found by the Court of first instance that the 
property mortgaged was really the joint family property of the 
mortgagor and his grandsons.. The purpose for which the 
money was borrowed was recited to be to pay an advocate who 
was engaged to assist the police in prosecuting a man accused 
of having murdered the first defendant’s son, who was also the 
father of defendants 2 and 3. Both the Courts have held that 
this was a purpose binding upon the joint family and have 
given a mortgage decree over the whole of the property, that 
is to say, including the shares of defendants 2 and 3 as well as 
the share of the first defendant. 


It is contended in this second appeal that this finding is 
wrong and that the mortgage as a mortgage can be valid only as 
against the share of the first defendant. The learned Advocate 
for the respondent, however, argues that the question whether 
any particular sum of money had been borrowed for family 
necessity or purpose binding upon the family is a question of 
fact and that as both the lower Courts have given findings on 
this question, I am precluded from interfering with those 
findings in second appeal. I agree that in the main the question 
whether money had been borrowed for family purpose is a 
question of fact. I agree also that there is a finding in the 
present case that money was necessary if a pleader were to be 
engaged to assist the police, that is to say, that the money was 
not otherwise available. But it does not seem to me that either 
of the Courts below have definitely given any positive finding 
of fact on this point. They are clearly obsessed by the diffi- 
culty of the situation. In the ordinary sense of the word it is 
not necessary and never can be necessary to spend money in 
order to assist in the prosecution of a person accused of the 
murder of a member of one’s family. To have that person 
convicted and even hanged can do the family no good; it 
cannot restore the murdered man to life; it cannot be said to 
affect the finances of the family or even its prestige. In any 
case the Courts below have not seriously faced this problem. 
The District Munsiff in giving his finding merely says that: 

“In the absence of decided rulings either way I am inclined to hold that 


this is an item of expenditure which should bind the family. To hold 
otherwise would sometimes work grave hardship”. 
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And the learned Subordinate Judge says as follows :— 
“In the present instance the debt in question was incurred for the 
purpose of finding out and bringing to book the real offender, that is to say, 
for the vindication of justice. Such an object seems to me proper and lawful 
and the vindication of justice. is as much a necessity as the defence of an 
accused member of a family”. 

It seems to me that that finding was given merely as a bare 
expression of opinion on the part of the learned Subordinate 
Judge. There is no attempt :at showing by any kind of 
detailed discussion of the circumstances of the family how this 
benefit is derived or how this necessity arises. I do not, as 
I have said, consider that these findings thus hesitatingly 
expressed actually amount to findings of fact which preclude 
me from any interference in second appeal. 


In support of the lower Court’s decision I have been 
referred to two cases. The first is the one reported in Anokh 
Singh v. Sapuran Singhi. There money was borrowed in order 
to prosecute a case under S. 498, Indian Penal Code. The 
decision, however, that it was necessary to incur debts in order 
to prosecute for an offence under that section is not discussed 
at any length but is contained in a single sentence: 

. “Debts incurred for a litigation of this nature may in my opinion be 
deaconably regarded as necessary”. 

The other caseisthe one in Krishna Aiyar v. Muthulakshmi 
Ammal2, That is clearly distinguishable from the facts of the 
present case, for there money had been borrowed partly in order 
to recover title deeds and partly to defend a widow against an 
unfounded charge of having forged a bond. It has never been 
doubted that money spent in defending a member of a family 
in a criminal charge is a legal necessity. The question here 
obviously is whether money spent in assisting a particular 
prosecution which can bring no definite benefit to the family at 
all but is undertaken either to satisfy feelings of revenge or 
feelings of prestige should be considered as legally binding upon 
all the members of the family. I do not think I can derive 
very much assistance from either of these two cases. It seems 
that the matter is one on which authority is practically 
wanting and one of first impression and taking the words 
‘necessity’ and ‘family benefit’? in their ordinary sense 
it seems impossible to hold that the debts incurred in this 
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instance can be binding upon the family. I would therefore 
set aside the findings of the lower Courts upon this point. ' 


The result, however, is not to dismiss the plaintiff’s, suit 
altogether. He can still have a mortgage decree against the 
first defendant’s share of the family property; and as against’ 
defendants 2 and 3 since the debt incurred is clearly neither 
illegal nor immoral and they are bound by the doctrine of 
pious obligation to discharge it, he can havea decree against’. 
such of the assets of the family as have come or may come in 
their hands. I make no order as to costs in this appeal. 


S.V.V. — Appeal partly allowed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—SiR Horace Owen Compton BEASLEY,. Kt., 
Chief Justice, Mr. Justice PANDRANG Row and MR. JUSTICE 
Kına. 


Muthu Moopan and another .. Petitioners* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 403 (1) and 530—Accused 
charged with offence under S. 353, Indian Penal Code—Sub-Magistrate 
acquiiting accused upholding plea of illegality of trial under S. 195 (1) (a), 
Criminal Procedure Code—Ffresh complaint before another Magistrate—Plea 
of autrefois acquit—Refusal to entertain the plea—Whether previous acquitial 
as of right would bar subsequent trial. 

Two accused were charged with an offence under S. 353, Indian Penal 
Code, by the Revenue Inspector and a charge-sheet was filed by the police 
before the Sub-Magistrate, who after hearing the ‘prosecution evidence, came 
to the conclusion thata prima facie case was made out not under S. 353 but 
only under S. 186 of the Penal Code. He thereupon framed a charge-under 
that section and took the evidence for the defence. The Sub-Magistrate 
upheld the plea that the trial was illegal under S. 195 (1) (a); Criminal 
Procedure Code, and acquitted the accused. The Revenue Inspector there- 
upon filed his complaint in person before the Court and the case - was 
transferred to the file of another Sub-Magistrate. The accused raised the 
plea that having already been acquitted of the offence they could not 
under the proviso of S. 403 (1), Criminal Procedure Code, be tried for 
itagain. Ona revision being filed against the order of refusal to entertain 
the objection, the matter was referred to,a Full Bench for deciding the 
conflict of decisions in Ganapathi Bhatta, In re, (1911) 24 M.L.J. 463: LL.R. 
36 Mad. 308; Emperor v. Ambaji Dhakya Katkari, (1928) I.L.R. 52 Bom. 
257 and Mohendra Nath Sahu v. Emperor, A.1.R. 1934 Pat. 411. 


Held, the answer to the question would be apparent at once on a perusal 
of S. 530 of the Code. According to that section if any Magistrate ‘ not 





* Cr. R. C. No. 327 of 1936. 2nd December, 1936. 
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being empowered by law in this behalf’ tried an offender, his proceedings 
should be void. The Sub-Magistrate who originally tried the accused though 
empowered to try an offence under S. 186, Indian Penal Code, was not 
empowered to try tbem for this particular offence, as S. 195 prevented him 
from taking any notice whatever of the offence until a proper complaint was 
filed. His trial was therefore void. His charge was void.. His judgment of 
acquittal was void. There was nothing which the accused could compel the 
Court to recognise in support of a plea under S. 403, Hence the subsequent 
order of the other Magistrate refusing to drop the perce against the 
accused was right: 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Magistrate of Perundurai, dated 2nd 
April, 1936 and made in C. C. No. 46 of 1936. - 


K. Desikachari and R. Desikan for Petitioners. 


The Public Prosecutor, A. Narasimha Aiyar and Parakat 
Govinda Menon on behalf of the Crown. 


The Court made the following 


ORDER. Burn, J.—This case should, I think, be posted 
before a Bench. The previous acquittal by the Sub-Magistrate, 
Erode, was not upon the merits, though a charge was framed 
and defence evidence recorded. It was based on the ground 
that there was no complaint by the public servant or by any 
one to whom the public servant was subordinate. In that case 
it seems clear that the Sub-Magistrate, Erode, had no jurisdic- 
tion to do anything; all his proceedings were null and void 
ab initio and could not be held to be a ‘ trial’ barring a second 
trial under S. 403, Criminal Procedure Code. (Vide Ravanappa 
Reddi, In rel.) The Sub-Magistrate, Erode, on this 
reasoning, was merely wasting paper when he wrote out his 
order of acquittal; he could no more acquit than he could 
convict, l 


_ Thispoint was not considered in Ganapathi Bhatta, In re2. 

That decision itself has been dissented from by the High 
Courts, Allahabad (Emperor v. Husain Khan3) and Patna 
(Sheikh Mohammad Yasin v. King-Emperor4) and needs 
re-consideration in view of Ravanappa Reddi, In rel. 


Hence I think this case should be decided by a Bench. 


1. (1931) 62 MLL.J. 735: LL.R. 55 Mad. 343 at 345. 
2. (1911) 24 M.L.J. 463: LL.R. 36 Mad: 308. 
3. (1916) LL.R. 39 All. 293. _ 4. (1926) LL.R. 5 Pat. 452. 
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(22nd October, :1936.) The case came on for hearing 
before Mockett and Lakshmana Rao, JJ., who made the 
following 
ORDER OF REFERENCE TO A FuLL BENCE. 

The petitioners were charged by the police with an offence 
under S. 353, Indian Penal Code, on the report of the Revenue 
Inspector of Modakurichi and they were acquitted after trial 
on the ground that the offence disclosed by the evidence was 
one under S. 186, Indian Penal Code, which under S. 195, 
Criminal Procedure Code, cannot be taken cognisance of by 
any Court except on the complaint in writing of the Revenue 
Inspector or some other public servant to whom he is 
subordinate. The complaint out of which this revision petition 
arises was then filed by the Revenue Inspector and the question 
for decision is whether the previous acquittal operates as a bar 
to the present trial. This ‘depends upon the competency of the 
Court which acquitted the petitioners to try the offence under 
S. 186, Indian Penal Code, and as pointed out by our learned 
brother, Burn, J., in the order of reference, there is a conflict 
of authority on the point. The decision in Ganapathi Bhatta, 
In rel, which is in favour of the petitioners has been expressly 
dissented from in Emperor v. Ambaji Dhakya Katkari2, Sheikh 
Mohammad Yasin v. King-Emperor3 and Mohendra Nath 
Sahu v. Emperor and the Calcutta and Allahabad Courts also 
have taken a contrary view. In the circumstances we consider 
it desirable to have an authoritative pronouncement on the 
point. We would therefore refer the case to a Full Bench. 

The case coming on for hearing before the Full Berich as 
constituted above, the Court delivered the following 

Jupcments. King, J.—On 10th September, 1935, the 
Revenue Inspector of Modakurichi firka, Coimbatore District, 
made a complaint to the Police under S. 353, Indian 
Penal Code, against two accused, Mari Moopan and Mootha 
Moopan. A charge-sheet was filed by the Police before 
the Sub-Magistrate of Erode, who, after hearing the prose- 
cution evidence, came to the conclusion that a prima facie 
case was made out not under S. 353 but only under S. 186. 
He thereupon framed a charge under that section and’ 
took the evidence for the defence. When the case came to be 
argued the plea was raised for the accused that the trial was 

1: (1911) 24 M.L.J. 463: LL.R. 36 Mad. 308 


2. (1928) LL.R. 52 Bom. 257. . (1926) LL.R. 5 Pat. 452, 
4. ALR. 1934 Pat, 411. 
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illegal as S. 195 (1) (a), Criminal Procedure Code, enacts that 
no Court shall take cognisance of an offence. under S. 186, 
Indian Penal Code, except upon the complaint of the public 
servant concerned or some other public servant to whom he is 
subordinate. The Sub-Magistrate upheld this plea and acquit- 
ted the accused.. The Revenue Inspector thereupon filed his 
complaint in person before the Court and the case was trans- 


ferred to the file of the Sub-Magistrate of Perundurai. The’ 


accused petitioned the District Magistrate to withdraw the 
prosecution, urging that having already been acquitted of the 
offence they could not, under the provisions of S.403 (1), 
Criminal Procedure Code, be tried for it : again. The District 
Magistrate refused to withdraw it. Then they raised their 
plea of autrefois acquit before the Sub-Magistrate. He, 
naturally, with the District Magistrate’s order before him, 
refused to entertain it. The accused have accordingly filed 
this Revision Petition in the High Court, and, as there is a 
conflict of authority on the point in issue, the petition has been 
referred to a Full Bench. 
` The material portion of S. 403 (1) runs as follows:— 

“ A person who has once been tried bya Court of competent jurisdiction 
for an offence and....acquitted of that offence shall, while such.. . acquittal 
temains in force, not be liable to be tried again for the same ' offence”, 

, The conflict of authority is concerned with the expression 
«Court of competent jurisdiction’. In Madras it has been held 
(Vide Ganapathi Bhatta, In rel,) with reference to the similar 
expression ‘competent to try’ in sub-S. (4) of S. 403, that it 
tefers only to the character and status of the tribunal, which 
means that.a-Second Class Magistrate like the Sub-Magistrate 
of Erode, is always ‘competent’ to try a ‘second class case’, such 
as an offence under S. 186, Indian Penal Code. Four other 
High Courts. on the other hand, Bombay, Calcutta, Allahabad 
and Patna take the wider view that a Court which tries an 
offender on a complaint which it is forbidden by the Code to 
entertain unless certain conditions are satisfied acts without 
jurisdiction. o 
`- I do not think it necessary. to examine these cases, or to. 

come to. any final conclusion. on the meaning of the word 

“« Competent’ in S. 403: -I prefer to approach the problem from 
a slightly different direction.” The cies in this case are 

near 


- 1: (1911) 24 MLJ. 463: LLR! 36 Mad: 508. 
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being prosecuted for an offence. They say they have already 
been acquitted of that offence. Is that acquittal valid; does it 
‘remain in force’; has it ever had any force; can a Court take 
any notice. of it? 

The answer to these questions is in my opinion clear and. 
apparent at once on a perusal of S. 530 of the Code. Accord- 
ing to that section if any Magistrate ‘not being empowered by 
law in this behalf ’ tries an offender his proceedings shall be 


‘void. The Sub-Magistrate of Erode was certainly empowered 


by S. 28 to try an offence under S. 186, Indian Penal Code, but 
was he empowered to try these offenders for this particular 
offence? Clearly not, for S. 195 prevents him from taking any 
notice whatever of the offence until a proper complaint is filed. 
His trial was therefore void. His charge was void. His judg- 
ment of acquittal was void. There is nothing which the accused 
can compel the Court to recognise in support of a plea under 
S. 403. 

I accordingly hold that the order of the Sub-Magistrate of 
Perundurai refusing to drop the proceedings against the 
accused is right, and would dismiss this petition. 

The Chief Justice :—I agree. 

Pandrang Row, J.—I agree and wish only to add that the- 
conclusion we have come to is in consonance with the rule of 
English law on the subject laid down in Rex v. Marsham by 
Avory, J., as follows: 

“It is clear that in order to plead such a plea effectually—either a plea of 
autrefois acquit or autrefois convict—it must appear that the defendant has. 
been legally convicted or legally acquitted, and it is laid down in Chitty on 
Criminal Law, second edition, Vol. I, p.455, that ‘ the point in discussion 


always is whether, in fact, the defendant could have taken a fatal exception 
to the former indictment; for if he could, no acquittal will avail hiw.” 


K.C. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Panpranc Row. 
D. N. Venkatanarayana Aiyar .. Petitioner* (Accused). 


Madras Prevention of Food Adulteration Act (III of 1918)—Charge- 
under S. 5 (1) against employer—Trial of —Defence that servant sold contrary 
to master’s orders—Case for prosecution closed—A pplication under S. 6 (2) to 
summon the servant and examine him—If can be rejected as late—De novo 
trial—Failure to renew the application under S. 6 (2)—If accused precluded’ 
from questioning the legality of trial. 








1. (1912) 2 K.B. 362 at 365. 
* Cr. R. C. No. 582 of 1936. 15th January, 1937. 
Cr. R. P. No. 534 of 1936. 
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It is a special privilege given to the accused under S. 6 (2) of the Madras 
Prevention of Food Adulteration Act, 1918, to apply for the examination of 
any person whom he charges as the actual offender and as the Act fixes no 
limit of time within which the privilege is to be claimed, the accused is 

-entitled to claim the privilege at any stage of 1he trial before the pronounce- 
ment of the judgment. 


After the prosecution closed its case and when the accused himself was 
being examined as to his defence, ihe accused. applied under S. 6 (2) 
to examine his servant whom he charged as the actual offender, but that 
application was rejected by the Magistrate as filed late. Afterwards there 
was a denovo trial before another Magistrate when he did not renew his 
application. 


Heid, that it was not necessary to renew the application again and the 
original rejection of application was illegal. 
Nature of a de novo trial pointed out. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate of Trichi- 
nopoly in C. A. No. 1 of 1936 preferred against the judgment 
of the Court of the Town Sub-Magistrate of Trichinopoly in 
C. C. No. 810 of 1935. 


G. Gopalaswami for Petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


Orver.—The petitioner inthis case is a coffee hotel-keeper 
at Trichinopoly, who has been convicted of an offence punish- 
able under S. 5 (1) of the Madras Prevention of Food Adulter- 
ation Act, 1918. The offence is said to have been committed 
in respect of the sale of milk on the 27th of June, 1935, by a 
servant boy employed in the coffee hotel and not by the petitioner 
himself, though, according to the prosecution, the petitioner was 
present when the milk was served to.the Sanitary Inspector. 
One of the main defences in both the Courts below was that the 
servant boy sold the milk coritrary to his master’s orders ‘and 
-without his consent. In support of this defence he made an 
„application under S. 6, sub-S. 2 of the Act which provides that: 

“ Where an employer is charged with an offence under the Act he shall 
be entitled on application duly made by him to have any other person whom 
he charges as the actual offender brought before the Court at the time 

_ appointed for hearing. etc.” 

This application was rejected by the trying Magistrate 
apparently on the ground that it was made only after the pro- 
secution had closed its case and when the accused was himself 
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being examined as to hisdefence. The reason given for this 
rejection of the application is obviously not a good one, for 
S.6 (2) which gives the employer (accused) this peculiar 
privilege does not specify that the privilege must be claimed at 
any particular point of the trial or that it should be claimed 
before the prosecution closes its case. It is a special privilege 
given by law and as there is no limit of time fixed for claiming 
the privilege except the natural limit of pronouncement of 
judgment in the case it must be held that the employer accus- 
ed can claim the privilege at any stage of the trial. This point © 
was raised in both the Courts below but the appellate Magis- 
trate was of opinion that the accused had nobody to blame but 
himself because he did not renew his application under S. 6 (2) 
of the Act before the Magistrate who actually heard the case 
de novo at his instance. What is called a trial de novo is not 
strictly speaking a new or fresh trial. All that it means is that 
the accused has the right to have all or any of the witnesses 
re-summoned and re-heard by the new Magistrate. It does not 
mean that when the accused claims this privilege of re-sum- 
moning and re-hearing the witnesses what had taken. place 
before is completely wiped out or that he should renew every 
application which he had made before he claimed that’ privi- 
lege. In any case, it appears to me that the trying Magistrate 
was not right in denying the privilege which was given by law 
to the petitioner and the trial has therefore.been not according 


‘tolaw. The conviction and sentence must.therefore be set 


aside on this ground alone, namely, that the trial has not been 
according to law and especially that provision of law which is 
embodied in S. 6 (2) of the Act in question. In view of the 
nature of the case and the fact that. the accused petitioner 
must have already suffered sufficiently in pocket by reason’ of 
the appeal and the revision petition, I do not think it is neces- 
sary in the interests of justice that there should be a retrial. 


n ANV 





Petition allowed. 
Conviction set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT:—SIR Horace OWEN COMPTON: BEASLEY, Kt., 
Chief Justice. l . e 
Perumal Mudaliar .. Petitioner* (Plaintif). 


D f 

The South Indian Railway Com- 
. pany, Limited, by its Agent at 

Trichinopoly . .. Respondent (Defendant). 

Contract—Railway Company—Consignmeni of oil-cakes—-Declaration Perumal 
that they were to be used as manure—-Concession rate charged thereon—The Modaliar 
s 7 ARAN 3 n 2 
company discovering later ihat the declaration is wrong—If can reclassify the S.LRy. Co, 
consignment and collect excess—South Indian Railway Company Goods Tariff, Ltd. 
Part I, rr. 15 and 20—Onus on consignee io prove that descriptionis correct. 
Where 200 bags of cocoanut oil-cakes were consigned at Rajahmundry to 

Podanur and the consignment was originally charged by the Railway Com- 
pany at a concession rate accepting the declaration of the consignor that they 
were “intended for manurial purposes” it is nevertheless open to the Railway 
Company under rr. 15 and 20 of the South Indian Railway Company, Limited, 
Goods Tariff, Part I, to reclassify the goods and charge and collect the higher 
rate from the consignee at the destination if the description in the declaration 
is wrong and the oil-cakes were not going to be used for manure as set out in 
thé declaration but as cattle-fodder. It is for the consignee to show that the 
declaration was correct and that the particular consignment was intended to 
be used for manure and was in fact used as such. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Coimbatore dated 8th December, 1934 in S. C. S. No. 625 
of 1934. ns 

R. Rangachari and V. Seshadri for Petitioner.. 

S. S. Ramachandra Aiyar for Respondent. 

The Court delivered the following 

Jupement.—This is really a comparatively simple case 
although a great deal has been made of it here, and certainly 
one part of the case, although it does not affect the matter, give 
rise to a considerable amount of discussion. With that I will 
deal later. 

. The suit was filed by the petitioner against the South 
Indian Railway Company claiming a refund of an excess 
charge levied by the company at Podanur on a consignment of 
200 bags of cocoanut oil-cakes and also a charge made for 
demurrage as well. . There was also a claim for interest. The 
bags were consigned at Rajahmundry on 20th September, 1932, 
the destination of the consignment being Podanur.. The bags 
arrived at Podanur-and'on 27th September, 1932, a sum of 
Rs: 159-14-0 was’ tendered as freight for the bags by the 
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petitioner to the Railway Company. The company refused to 
deliver the consignment to the petitioner, unless an excess 
charge of Rs. 90-8-0 was paid and also a smaller sum of 
Rs. 7-15-0 for demurrage., On 29th September, 1932, the 
amount of excess charge and demurrage was paid by the 
petitioner under protest and delivery of the bags taken. The 
goods when they were put on the railway for carriage at 
Rajahmundry were certified by the consignor in the risk-note 
as being “intended for manurial purposes and for inland use 
only, not intended for shipment.” A declaration (Ex. III) was 


also given by the consignor to the following effect: 


“This is to certify that the consignment of 200 bags oil-cake booked 
under invoice No. 3 of 20th September, 1932, Rajamundry to Podanur and 
loaded in E. I. R. C. G. No. 27300 is for manurial purposes and for inland 
only and not intended shipment.” 

As before stated, the consignment arrived at Podanur and 


the Railway Company, having reason to suppose that these oil- 
cakes were not going to be used for the purpose set out in the 


` certificate but as cattle-fodder, under Rr. 15 and 20 of the 


South Indian Railway Company, Ltd., Goods Tariff, Part I, 
reclassified the consignment and called upon the consignee to 
pay the excess charge which the Railway Company are entitled 
under r. 20 to levy. The question in the lower Court was 
whether in fact there had been an incorrect description of the 
consignment given by the consignor at Rajahmundry. The 
question of description is one of considerable importance 
because if the oil-cakes were intended for the purposes of ' 
manure as was stated, the consignment would have applied to it 
a lower rate, namely, the C-FF rates, whereas, if the oil- 
cakes were for other purposes, a higher rate, namely, that 
ultimately levied by the Railway Company, would have to be 
applied. The learned District Munsif - after hearing the 
evidence of the petitioner’s witnesses which he describes as not 
being very convincing, held that the petitioner had not esta- 
blished his case, namely, that these goods were correctly 


` described in the certificate and the declaration to which I have 


already referred. He accordingly dismissed the suit. Then 
a further point was taken, namely, that the Railway Company. 
was not entitled after the acceptance of the declaration at the 
forwarding station to reclassify the goods consigned. Upon 
this point he was in favour of the Railway Company and obvi- 
ously quite rightly, having regard to rr. 15 and 20 to which I 
have already referred and‘ I imagine every common sense 
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principle. Here it has been contended that there was no 
evidence before the District Munsif upon which he could hold 
that there had been a misdescription of these goods at Rajah- 
mundry; in other words, the learned District Munsif was 
bound to accept the plaintiff’s oral evidence and that of his 
own witnesses upon this point, there being no evidence at all 
to the contrary called on behalf of the Railway Company. It 
is here that the matter to which I first referred at the begin- 
ning of my judgment arises. At the trial the following 
documents were put in and marked as Exhibits on behalf of 
the Railway Company, namely, a report made by a Claims 
Inspector of the South Indian Railway tothe company touching 
this matter setting out the result of his enquiries and the 
opinions of others and his own with regard to the use of 
cocoanut oil-cakes in Coimbatore and elsewhere. This report 
was marked as Ex, VI. Two letters were put in, Exs. VII and 
VII-A, the former being from the Chief Commercial Super- 


intendent of the Railway Company to the Director of Agricul- . 


ture, Madras and the latter being the reply from the Director 
of Agriculture giving his opinion upon the question put to him 
touching the matter of these oil-cakes. I am amazed to see 
that those documents were allowed to be exhibited without the 
writers of them being called to give evidence if they were 
tendered, as apparently it is contended they were, as forming 
the opinion of experts. But Ex. VI, the report of the Claims 
Inspector, cannot be regarded as expert evidence on the ques- 
tion as to the use of oil-cakes since the report is based purely 
upon hearsay evidence, though the opinion of the Director of 
Agriculture is certainly the opinion of an expert, but this 
evidence being only documentary, is clearly inadmissible. The 
evidence of experts must be given in the ordinary way. Subject 
to certain exceptions—those exceptions being amongst others 
the certificates of the Imperial Serologist touching the matter 
of blood-stains and of the Chemical Examiner, which are made 
admissible in evidence by themselves—it is quite obvious that 
the opinion of an expert must be given orally and that a report 
merely or certificate by him cannot possibly be evidence. 
` Unless he goes into the witness-box. and gives oral evidence, 
there can be no cross-examination of the expert at all. Most 

amazingly these documents were allowed to: be marked as 
. Exhibits without any sort of objection by the pleader for the 
petitioner, and had he raised the objection which it was his duty 
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Perumal. and right to do, then the Railway Company would have been 
Paulit given time, I have no doubt, to call the experts in question. No 
ay Co, such objection was ever taken; and, quite apart from that, even 
: without an objection, it seems to me that the learned District 
Munsif was quite ‘wrong in allowing those documents to be 
marked at all as Exhibits in the case. This matter—no objec- 
tion having been taken to the evidence—I thought at one time 
would justify me in remanding the case fora further finding 
of fact after the respondent company had been given an 
opportunity of putting forward the evidence in the regular way 
by means of witnesses. But having gone through the evidence 
adduced on behalf of the petitioner,-I entirely agree with the 
learned District Munsif that the petitioner did not show that 
the certificate Ex. III given was a correct one and that the 
description that the goods were intended for use as manure was 
a correct description. He could have shown this by producing 
evidence to show that the oil-cakes had in fact been put to 
that use but, although the evidence was given two years after 
the consignment was taken delivery of at Podanur, no such 
evidence was forthcoming. The plaintiff was bound to prove 
that this particular consignment was used for the purpose of 
manure. It would not have availed him—and in fact his evid- 
ence did not go to anything like that length—to show that some 
other consignment of cocoanut oil-cakes had been used for that 
purpose. As I read the evidence, account books were kept but 
no account books were produced in order to show that this. 
consignment was used for the purpose of manure or was sold 
to somebody for use for that purpose. No evidence whatever 
worthy of the name has been called to show how that consign- 
ment was dealt with by the petitioner after he had taken 
delivery of it. On the facts, therefore, the petitioner failed to- 
prove his case. On the question of law, I am clearly of the 

` opinion that the learned District Munsif was right in holding 
that the Railway Company was entitled to reclassify the goods. 
in the manner it did. I had presented to me an argument 
which completely ignored rr. 15 and 20 of the South Indian 
Railway Company, Limited, Goods Tariff, Part I and proceeded 
to the length of stating that when once a Railway Company has 
accepted goods and the certificate and the declaration made as 
to the nature, quality and description of the goods, then there- 
after even if the Railway Company discovers that the certi- 
ficate is false and the description is wrong and that the goods 
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ought to have had applied to them a higher rate, it is not 
entitled to charge the higher rate. Quite apart from the fact 


that this amazing proposition is not supported by any authority, S$ 


in point, were that to be the law, then fraud would be made 
easy. For example, a person could consign goods enclosed in 
a securely packed chest and give to them a certain description 
and without opening the case the Railway Company would be 
unable to say at the time the consignment is made whether the 
goods answer to the description or not. If the Railway, 
Company accept the goods as being of that description, it does 
soon the assumption that the description is correct. If it 
finds that the description is otherwise, itis entitled to its 
remedy. Apart from this obvious right there are rr. 15 and 
20. R. 15 lays down that the Railway reserves the right of re- 
Measurement, re-weighment, re-classification and re-calculation 
of rates, terminals and other charges and correction of any 
other errors at the place of destination and of collecting any 
amount that may have been omitted or under-charged and that 
no admission is conveyed by a Railway receipt that the weight 
as shown theréin has been received or that the description of 
goods.as furnished by the consignor is correct. How the 
argument addressed to me could possibly be presented with 
any hope of success in view of the latter words of this rule I 
cannot understand. R. 20 provides that if on arrival at 
destination it is found that the goods have been improperly 
described and that a lower rate than that correctly applicable 
has been thereby obtained, charges at double the highest rate 
in force, viz., 9th clause, will be levied calculated on the entire 
distance over which the consignment has been carried. I may 
here mention that no double rate was in fact levied by the 
company but all that the company did was to levy the rate which 
is properly applicable to that particular consignment, it being a 
‘consignment which could not be carried under the C-FF rates. 
This disposes of the case entirely. Both on the facts and 
upon the law the petitioner’s suit rightly failed and this Civil 
Revision Petition must be dismissed with costs. 


S: V. V: Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice VENKATARAMANA RAO. 


K. M. Venkatachala Chetty .. Appellant* 
vo. 
V. D. Natesa Chetty .. Respondent. 


C ourt-fees—Madras High Court Original Side Rules, rr.°35 and 36— 
“ Final judgment °—What constitutes—Suit for dissolution of partnership 
and accounts—Partnership found and case referred to Official Referee for 
taking of accounts—Appeal against judgment under cl. 15 of the Letters 
Patent—Court-fee payable. 

, Where in a suit for dissolution of partnership and accounts filed on the 
Original Side of the High Court of Madras the Court held-that a partnership 
subsisted between the plaintiff and the defendant and referred the case to the 
Official Referee for the taking of the necessary accounts and the defendant 
preferred an appeal against the judgment under cl. 15 of the Letters Patent. 

Held, that the judgment under appeal was a ‘final judgment’ and court- 
fee was payable on the memorandum of appeal under r. 35 and not under 
r. 36 of the Madras High Court Original Side Fees Rules. 

Meaning of the expression ‘final judgment’ discussed. 

Tuljaram Row v. Alagappa Chettiar, (1910) 21 M.L.J. 1: LL.R. 35 Mad. 
1 (F.B.) ; Ex parte Chinery, (1884) 12Q.B.D. 342; In re Riddell: Ex parte 
Earl of Strathmore, (1888) 20 Q.B.D. 512 and Tata Iron and Steel Co., Lid. v. 
Chief Revenue Authority of Bombay, (1923) 45 M.L.J. 295: L.R. 50 LA. 212: 


` LL.R. 47 Bom. 724 (P.C.), relied on. 


Appeal sought to be preferred against the judgment and 
decree of the Hon’ble Mr. Justice Wadsworth dated 27th 
March, 1936 and passed in the exercise of the Ordinary Origi- 
nal Civil Jurisdiction of the High Court in C.S. No. 538 of 
1932. 

G. Ramakrishna Aiyar for Appellant. 

Respondent not represented. 

The Court made the following 

OrpvER.—The question involved in this reference relates to 
the amount of court-fee payable upon a memorandum of appeal 
presented against a judgment delivered on the original side of 
the High Court declaring that a partnership subsisted between 
the plaintiff and the defendant in an action for dissolution of 
partnership and referring it to the Official Referee for the 
taking of the necessary accounts. . The provisions which regu- 
late the payment of the court-fee are rr. 35 and 36 of the High 


‘Court Fee Rules, 1933. They run thus: 


“35. Memorandum of appeal from a final judgment when the value of 
the subject-matter of the appeal does not exceed Rs. 2,500. .......... Rs. 225,” 
“ 36. Memorandum of appeal from any other judgment or order..Rs. 100.” 








* S.R. No. 14872 of 1936. 17th November, 1936. 
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The fee of Rs. 100 was paid by the appellant under r. 36 
and he contends that it is sufficient. The argument of his 
learned counsel is, as the’ matter has been referred to the 
official referee for accounts, the suit cannot be said to be 
finally disposed of, and there was no final judgment within the 
meaning of r. 35, and he was not bound to pay a higher 
coturt-fee than what he has done. An appeal lies from the 
judgment of a single judge in a suit instituted on the original 
side under cl. 15 of the Letters Patent. The word ‘final’ is not 
to be found in cl. 15 but it occurs in cl. 39 of the Letters 
Patent where an appeal is provided to His Majesty in Council 
against the final judgment, decree or order of the High Court 
of Judicature at Madras. It may be noticed that cl. 40 of the 
Letters Patent provides a similar appeal against any prelimi- 
nary or interlocutory judgment, decree or order of the High 
Court under certain conditions specified in the said clause. So 
far as our High Court is concerned, there has been a judicial 
interpretation of what a ‘ judgment’ is within the meaning of 
cl. 15 of the Letters Patent in the Full Bench decision in 
Tuljaram Row v. Alagappa Chettiar: and ever since the date of 
the said decision, so far as I know, it has been treated as an 
authority on the said matter and subsequent decisions have in 
this Court uniformly adopted the interpretation given therein. 
According to the said decision the word ‘judgment’ in cl. 15 
would cover not only a final judgment but an interlocutory or 
preliminary judgment. But neither Arnold White, C.J., nor 
Krishnaswamy Aiyar, J., defined what a final judgment is. 
Krishnaswamy Aiyar, J., adopts the definition given by Black 
in his Book on Judgments, for explaining what an interlocutory 
judgment is. He seems to treat the terms ‘interlocutory’ and 
“preliminary’ as synonymous. It is unnecessary for me to con- 
sider whether this view is sound. I think it is enough to 
‘determine for the purpose of this reference what a final 
judgment means. If it is determined what ‘a final judgment’ 
means, every judgment which is not final will be either 
anterlocutory or preliminary. 


The cases in English Law on the question what is a “ final 
judgment’ are not easy to reconcile, but the Judicial Committee 
for the purpose of the Letters Patent seems to have adopted 
the definition of final judgment as given by Cotton, L.J., in 





1. (1910) 21 M.L.J. 1: LL.R. 35 Mad. 1 (F.B.). 
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Ex parte Chinery! and by Lord Esher, M.R., in Onslow v. 
Commissioners of Inland Revenue?. (Vide Tata Iron and 
Steel Co., Lid. v. Chief Revenue Authority of Bombays. ) In 
Ex parte Chinery! Cotton, L.J., observes: 

“I think we ought to give to the words ‘ final judgment’ in this sub- 
section their strict and proper meaning, that is, a judgment obtained in an 
action by which a previously existing liability of the defendant to the plaintiff 
is ascertained or established”.. 

In Riddell, Inre: Earl of Strathmore, Ex parte4, Lord 
Esher, M.R., after citing with approval the opinion of Cotton, 
L.J., explains what a final judgment means thus: 


“ A final judgment means a judgment obtained in an action by which the 
question whether there was a pre-existing right of the plaintiff and against 
the defendant is finally determined, in favour of either of the plaintiff or of 
the defendant. I think that definition will be found to cover most cases, 
though perhaps not every one... . . In my opinion the question is, not only 
was the claim determined, but was it finally determined ? It can only have 
been finally determined if between the two parties to the action it cannot be 
raised again. If between those two parties the question’ of the plaintiff’s 
alleged right as existing before he brought the action was finally determined, 
whether it was tried ‘ on the merits’ or not, the order is a final judgment”. . 


. 


If this test is adopted there can be no question that the: 
judgment in a suit for dissolution of partnership or in a suit 
for account which determines the liability of the parties finally, 
in the sense that so long as that judgment stands it cannot be 
tried again, the judgment in the present case will be a final. 
judgment within the meaning of r. 35 of the Fee Rules. 

This view is also borne out by the opinion expressed by 
the Judicial Committee in more cases than one on the language 
of S. 595, Civil Procedure Code of 1882. Under cl. (c)of that 
section which now corresponds to S. 109 (c) of the present 
Code an appeal was held to lie to His Majesty in Council from 
any final decree passed on an appeal by a High Court or any’ 
other court of final appellate jurisdiction. In Rahimbhoy. 
Habibbhoy v. C. A. Turner, a question arose thus: the decree 
directed the taking of accounts which the defendant contended 
ought not to be taken at all. This was passed by the- judge 
sitting on the original side of the High Court and it was 
confirmed in appeal by a Bench of two Judges. Against the 
decision in appeal, leave to appeal to His Majesty in Council 


` 4 





<1 1. (1884) 12 Q.B.D. 342. ` 2. (1890) 25 Q.B.D. 465. . ; 
3. (1923) 45 M.L.J. 295: L.R. 50 I.A. 212: LL.R. 47 Bom. 724 at 733 (P.C.). 
4. (1888) 20 Q.B.D. 512. 
5. (1890) L.R. 18 LA. 6: EER. 15 Bom. 155 (P.C.). 
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was sought. The High Court declined leave on the ground 
Pi it was not a Spal decree within the meaning of S. 595, 

(c) of the Civil Procedure Code. The Privy Council 
Zoe the opinion that this .view was wrong: Lord 
Hobhouse observed thus: 

“The real question in issue was the liability, and that has been determined 
by this decree against the defendant, in such a way that in this suit it is final. 
The Court can never go back again upon this decree so as to say that, though 
the result of the account may be against the defendant, still the defendant is 


not liable to pay anything. That is finally determined against him, and there- 
fore in their Lordships’ view the decree.is a final one within the meaning of 


S. 595 of the Code.” 

It will be seen that this view is in accord with the view 
expressed by Lord Esher referred to above in In re Riddell: 
‘Ex parte Earl of Strathmore!. The interpretation put on the 
word ‘final’ was again re-affirmed by the Privy Council in 
Saiyed Muzhar Hossein v. Mt. Bodha Bibi2. What is meant 
by ‘final’ is further made clear by the following observations 
of their Lordships in the above judgment: 

“The question is whether the decree of the High Court is final. It 


‘appears to their Lordships that it is final. The case is analogous to that of 
Rahimbhoy Habibbhoy v. C. A. Turner”. 


There the defendant denied his liability to account to the 
plaintiff. The High Court affirmed his liability and directed 
anaccount. Of course ‘the account might turn out in the 
- defendant’s favour. But their Lordships held that the order 
establishing liability was one which could never be questioned 
again in the suit, and that it was the cardinal point of the suit. 
As observed by the learned judges in Chundi Dutt Jha v. 
Pudmanund Singh Bahadur4, the decision of the Privy Council 
in Rahimbhoy Habibbhoy v. C. A. Turnera clearly indicates in 
their opinion that the final decree in S. 595 does not mean the 
last decree but the decree determining the rights finally. Even 
under the new Code where the wording differs materially from 
that of the old Code their Lordships of the Privy Council 
expressed the opinion that the decision in Rahimbhoy Habib- 
bhoy v. C. A. Turner8, will also govern cases arising under 
the new.Code. Referring -to these two cases Rahimbhoy 
Habibbhoy v. C. A. Turners and Saiyed Muzhar Hossein v. 


L (1888) 20 ORD: 512. 
ids (1895) S MLJ. 20: L.R: 22 I.A. 1: LL.R. 17 All. 112 (P.C.). 
3. (1890) L.R. 18T.A. 6: LL.R. 15: Bom. 155 (P.C.). 

4.. (1895) LL.R. 22 Cal. 928. 
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Mt. Bodha Bibil, the Privy Council observed thus in Abdul 
Rahaman v. D. K. Cassim & Sons?: 


“Two other caseś before this Board were relied on by the learned judges, 
viz, Rahimbhoy Habibbhoy v. C. A. Turner? and Saiyed Muzhar Hossein v. 
Bodha Bibit. But both these cases were decided with reference to the 
Civil Procedure Code of 1882 in which the wording of the relevant sections 
differed materially from that of the Code of 1908. Special leave to appeal 
was given in each of these cases on the ground that the suit had been fully 
tried in the lower Court, and the ‘cardinal point’ decided, leaving, in the one 
case, only a reference for accounts and, in the other, only subordinate points 
for decision, should have been dealt with by the appellate Court. In the first 
case, Rahimbhoy Habibbhoy v. C. A. Turner , it is clear that an appeal to 
His Majesty in Council would have laid as of right under the provisions of 
the present Code”. 


This case clearly indicates that the principle enunciated in 
Rahimbhoy Habibbhoy v. C. A. Turner’, that where the cardi- 
nal point in the case is decided and the matter is referred for 
the taking of accounts the judgment would be a final judgment 
or decree. Therefore it seems to me that a judgment which 
decides finally the liability to account so far as the Court 
deciding it is concerned, would be a final judgment within the 
meaning of r. 35 of the Fee Rules though there is a reference 
for the taking of accounts to the Official Referee. The appel- 
lant is therefore liable to pay court-fee under r. oP of the 
Original Side Fee Rules. 


Mr. Ramakrishna Aiyar submitted that if he were to 
appeal against the decree passed after the consideration of the 
report of the Official Referee he will have to pay another ad 
valorem fee within the meaning of r. 35 and it would work 


‘hardship. But that is a matter for amendment of the rules. 


In cases arising under the Court-Fees Act it- may be noticed that 
such hardship does not occur ordinarily, because as pointed out 
in Supputhayammal, In reż, in an appeal against a final decree 
in a suit credit is given to the court-fee paid on the memo- 
randum of appeal presented against the preliminary decree. 
The appellant is given 10 days’ time from to-day to pay the 
additional court-fee. 


BV. V. ee Order made. 


1. (1895) 5M.L.J. 20: L.R. 22 I.A. 1: LL.R. 17 All. 112 (P.C.). 
2. (1932) 64 M.L.J. 307:L.R. 60 LA. 76: LL.R. 11 Rang. 58 at 63 (P.C.). 
.3. (1890) L.R. 18 LA.6: LL.R. 15 Bom. 155 (P.C.). 
4, (1932) 62 M.L.J. 624: I.L.R. 55 Mad. 664. 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—S1r Horace Owen Compton BEASLEY, Kt» 
Chief Justice, Mr. Justice Mocxerr AND MR. JUSTICE 
LAKSHMANA Rao. 


S. A. S. S. Chellappa Chettiar, money-lender 
carrying on business at Kothamangalam 
in Ramnad District, Kyalat and Thayal- 
inkyo in Burma and at Malacca and 
Kulalampur in the Federated Malay States. Petitioner* 
v. 
The Commissioner of Income-tax, Madras, 
having his office at the Old High Court 
Buildings, Madras .. Respondent. 


Indian Income-tax Act (XI of 1922), S.10 (2) Gii)—Person carrying on 
money-lending business—Debtors giving him agricultural lands in return for 
moneys borrowed—Whether he was entitled to a deduction of interest paid by 
him for business as was represented by the agricultural lands—Whether 
entitled to a deduction of establishment and other charges. 

In the absence of any express provision in the Act, the assessee is not to 
be deprived of the advantages conferred by exemptions suchas S. 10 (2) (iii), 
because the capital benefiting there from by means of permissible deductions 
happens to produce'a non-taxable i income. 

Hughes v. Bank of New Zealand, (1936) 3 All England Law Rep. 975 at 
997 and 998, relied on. 


Where a person who was carrying on business as a money-lender, 
borrowed money for his money-lending business, lent it out to constituents, 
and was obliged in the course of the business to receive agricultural lands in 
repayment of his debts from such constituents, the question arose whether 
he was not entitled to a deduction ‘of the interest paid by him for business 
purposes as was represented by the agricultural lands gotin, under S. 10 (2) 
(4) in computing the profits and gains of the banking business for the year 
of account, 

Held, (1) that he was entitled ion a deduction of the interest paid by him 
on so much of the capital borrowed by him for business purposes as was 
represented by the agricultural lands got in, under S. 10 (2) (iii) in comput- 
ing the profits and gains of the banking business for the year of account. 

(2) That the assessee was entitled to a deduction in respect of the 
establishment and other charges for managing and cultivating the lands on 
the ground that they were expenses incurred for agricultural purposes and 
the amount spent for obtaining conveyances on the ground that it was an 
expense of a capital nature. 


Case-law reviewed and discussed. 
In the matter of The Indian Income-tax Act XI of 1922 


and In the matter of the assessment of S. A. S. S. Chellappa 
Chettiar, Kothamangalam. 


* O. P. No. 252 əf 1935. 15th January, 1937. 
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Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 

In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under S. 66 (3) of the 
Indian Income-tax Act (XI of 1922), heteinafter referred to as 
the Act. l 


The petitioner is the manager of a Hindu undivided family 
deriving income from property, business (money-lending) at 
Kothamangalam (his headquarters) within the jurisdiction of the 
Income-tax Officer, Karaikudi, II Circle at Kyaiklat and 
Thayetmyo in Burma, and at Klang, Malacca and Kulalumpur in 
the Federated Malay States. He also derives income from agri- 
cultural lands. 


‘For the assessment of the year 1934-35 (previous year—Tamil 
year Srimukha—corresponding to 13th April, 1933 to 12th April, 
1934) the petitioner was assessed on a total income computed at 
Rs. 30,963. In computing the income as above, the Income-tax 
Officer disallowed (i) Rs. 17,796 under interest payments in the 
Kyaiklat branch and (ùi) Rs. 3,114 under establishment and other 
charges in the Kyaiklat and Thayetmyo branches. 


(i) Interest disallowed in the Kyatklat branch Rs. 17,796, 
The petitioner owns lands used for agricultural purposes and 
assessed to land revenue in Burma. These lands were acquired in 
repayment of money lent in the course of the money-lending 
business carried on at Kyaiklat. He now cultivates them and 
derives income from them. The amount invested in these lands, 
the expenses incurred in cultivating them and the receipts from 
them are incorporated in the accounts of the money-lending 
business. The business is conducted mainly with borrowed capital. 
According to the Balance Sheet as on the last day of the year of 
account the total amount borrowed is Rs. 5,82,897, while the 
petitioner’s own capital is Rs, 37,036, and the total amount invested 
in lands is Rs. 4,52,192. Thus roughly 4/3th of the borrowed 
amount has been used for purchasing the lands. The total interest 
on the borrowed money paid during the year of account amount- 
ed to Rs, 22,245 and the receipts from the lands amounted to 


‘Rs, 11,567. In determining the profits liable to assessment the peti- 


tioner excluded the receipts, viz., Rs. 11,567 from his income on the 
ground that it was “agricultural income” exempt from assessment 
under S. 4 (3) (viii) of the Act, but claimed the entire interest 


“paid, diz., Rs. 22,245. A copy of the Profit and Loss account filed, 


by the petitioner along with his return of income is filed, marked 
Ex. A. The Income-tax Officer held that since 4/5th of the borrowed 
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money had been invested in lands the income from which 
- (Rs. 11,567 in the year of account) was exempt from assessment, 
the interest paid on the borrowed money to the extent to which it 
had been used for purchasing lands was ‘not deductible from the 
profits of the money-lending business liable to assessment. He 
accordingly disallowed 4/5th of Rs. 22,245 or Rs. 17,796. These 
figures are not disputed. 


(ii) Establishment and other charges disallowed Rs. 3,114. 
This is made up of the following items :— 








(a) Establishment charges » Rs. 2,298 
(b) Loss in cattle purchase, lands and bullsaccounts.- ,, 779 
(c) Conveyance charges relating to lands et as 27 

Rs. 3,114 





The staff employed by the petitioner at Kyaiklat attended both 
to the management of the lands and to the money-lending business. 
But the expenses on account of establishment charges were all 
debited to one account. The total expenditure under this head 
claimed by the petitioner was Rs. 5,490. Of this, Rs. 893 was 
salary payable prior to the year of account. Deducting this, the 
salary of the year amounted to Rs. 4,597. As in the case of the 
interest on borrowed capital, the Income-tax Officer held that the 
whole of this expenditure should not be charged against the profits 
of the money-lending business, as it was incurred not only for 
earning those profits but also for earning the profits of the income 
from lands exempt from assessment. In the absence of separate 
accounts to show the agricultural portion of the expenditure the 
Income-tax Officer fixed it at 50 per cent, of the total with refer- 
ence to the volume of work involved in each case. He accordingly 
disallowed half of Rs. 4,597 or Rs. 2,298. The other items 
amounting to Rs. 816 were expenses solely incurred in connection 
with the cultivation or acquisition of the lands. The Income-tax 
Officer therefore disallowed them also. 


. An extract from the Income-tax Officer’s order is filed mark- 
ed Ex. B. . 


The petitioner appealed to the Assistant Commissioner and 
among other things objected to the disallowance of the above two 
items. The Assistant Commissioner confirmed the Income-tax 
Officer’s, findings in respect of these two items but on other 
grounds he reduced the assessment from Rs. 30,963 to Rs. 25,605 
An extract from his order is filed marked Ex. C, l 


The petitioner then applied to me for a reference to the H igh 
Court on two alleged questions of law. My predecessor held that 
45 
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the questions formulated by the petitioner did not arise and 
accordingly dismissed the application. But under S. 33, he 
allowed Rs. 37 [conveyance charges relating to lands—item (ii) (c) 
in paragraph 3 above] and reduced the assessment accordingly. A 
copy of his order under S. 66 (2) is filed marked Ex, D. 


The petitioner then moved the High Court under S. 66 (3) 
and the High Court has now ordered me to refer the following 
two questions :— , 


“(1) Where a person who is carrying on business as a money-lender, 
borrows money for his money-lending business, lends it out to constituents, is 
obliged in the course of the business to receive agricultural lands in repay- 
ment of his debts from such constituents, is he not entitled to a deduction of 
the interest paid by him on so much of the capital borrowed by him for busi- 
ness purposes as is represented by the agricultural lands got in under S. 10 
(2) (it) in computing the profits and gains of the banking business for the 
year of account. 

(2) Whether the petitioner is not entitled to a deduction in respect of the 
establishment and other charges for managing and cultivating the lands in 
the Kyaiklat and Thayetmyo on the ground that they are expenses incurred 
for agricultural purposes and the amount spent for obtaining conveyances on 
the ground that it is an expense of a capital nature.” 


Question (1).—The main point for decision is whether the 
amount in respect of which interest has been disallowed is “capital 
borrowed for the purpose of the business” within the meaning of 
S. 10 (2) (iii) of the Act. It has been held by this Court (Soma- 
sundaram Chettiar v. Commissioner of Income-tax, Madras1) that 
“business” in this section means the business whose profits are 


_ being assessed in the year under consideration and that the expres- 


sion “capital borrowed for the purposes of the business” means 
capital borrowed and used for the purposes of the business. The 
Bombay High Court has also held the same view (Provident 
Investment Co., Lid. v. The Commissioner of Income-tax, 
Bombay2). It is not disputed that the profit from the lands though 
they have been acquired with the funds borrowed by the money- 
lending business is not the subject-matter of the assessment and in 
fact such profits have been rightly excluded by the petitioner and 
the Income-tax Officer from the computation of the ‘total income’. 
The borrowed capital represented by these lands cannot therefore 
be said to have been used for earning the profits to the money- 
lending business which are the subject-matter of this assessment. 
The fact that in the year in question the income from the lands was 
less than the interest on the money used for acquiring them is 
immaterial. If the price of produce rises or the yield from the 
land increases the petitioner’s income from the lands will certainly 





; 1. (1927) 54 M.L.J. 436: 2 I.T.C. 505. 
2. (1931) I.L.R. 56 Bom. 92: 33 Bom. L.R. 1587: 6 I.T.C. 21. 
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be more than the amount of the interest in question and clearly 
such income will continue to be exempt from assessment under 
S. 4 (3) (viii). It is inequitable to allow the petitioner to deduct 
from his “taxable income” the charges incurred in earning “non- 
taxable income”. The question should be answered in the 
negative. ; 


Question (2).—The question whether the establishment and 
other charges for managing and cultivating the lands can be 
deducted in computing the -profits of the money-lending business 
will depend upon whether these charges will fall under . the allow- 
ances described in S. 10 (2), cls. (4) to (ix) of the Act. Obviously 
cls. (i) to (viii-a) of this sub-section have no application. The 
condition laid down for an allowance under clause(ix) is that the 
expenditure should have been incurred solely for the purposes of 
earning the profits and gains in respect of which tax is payable by 
the petitioner under the head ‘business’, The expenditure in 
question is similar to the interest considered under question (1) 
above and for the reasons given under that question this expendi- 
ture cannot be said to have been incurred for the purpose of 
earning the profits of the money-lending business. I am therefore 
of the opinion that the petitioner is not entitled to a deduction in 
respect of these charges. The first part of the question should be 
‘answered accordingly, 


The amount spent for obtaining conveyance, viz., Rs. 37 was 
allowed in my predecessor’s order under S. 33, No. 411/35 dated 
23rd July, 1935. The question whether it is expenditure of a 
capital nature does not therefore arise on the facts of this case. A 
similar question has been considered by the Privy Council in Raja 
Raghunandan Prasad Singh v. The Commissioner of Income-tax, 
Bihar and Orissal, According to that decision the expenditure in 
question is of a capital nature. The 2nd part of the question 
should be answered accordingly. : 


T. R. Venkatarama Sastri and K. S. Sankara Aiyar for 
Petitioner. 

M. Patanjali Sastri for Respondent. 

The Court delivered the following 

Jupcment.—The assessee is the manager of a Hindu 
undivided family carrying on money-lending business in India, 
Burma and the Federated Malay States with borrowed capital. 
The findings of fact are not very clear but before us the 





1. (1933) 64 M.L.J. 544: LR. 60 I.A. 133; I.L.R. 12 Pat. 305: 6 I.T.C. 392 
at 400 (P.C.). 
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F.B. argument has proceeded on the following basis: Owing to 


Chellappa Certain clients in Burma being unable to meet their obligations, 
Chettiar the assessee was compelled to receive in repayment of loans 

‘Commis: made by him, agricultural lands in Burma. The money which 

Income-tax, had been lent had originally been borrowed by the assessee for 

Madras. the purpose of his money-lending business, that is to say, that 
he borrowed and in his turn lent the same money no doubt at 
a higher rate of interest. It was conceded by Mr. Patanjali 
Sastri that the assessee was carrying on one business for the 
year of assessment 1934-1935. It has not been contended 
before us that the assessee was retaining and cultivating these 
lands of his own inclination, but owing to the fall in agricul- 
tural lands he was involuntarily in possession and was preser- 
ving his capital in the only way open to him pending a return 
of agricultural economic conditions which made it possible for 
him to realise if not all, at least some of the capital originally 
lent to the borrowers, the previous owners of the lands. It was 
not disputed that the whole of the money borrowed, a great 
part of which is now in the form of land, was originally 
borrowed for the purpose of the money-lending business. In 
view of these admissions of fact, it is not necessary for us to 
send this matter back to the Commissioner for findings. For’ 
the assessment of the year 1934-1935 the assessee was assessed 
on a total income computed at Rs. 30,963. In computing the 
income the Income-tax Officer disallowed Rs. 17,796 under 
interest payments in the Kyaiklat branch and Rs. 3,114 under 
establishment and other charges in the Kyaiklat and Thayetmyo 
branches. The interest charges disallowed were claimed by 
the assessee under S. 10 (2) (iii) of the Income-tax Act as 
representing the capital borrowed by him for the purpose of 
his business which capital was now represented by agricultural 
lands. The Income-tax Officer held that four-fifths of the 
money borrowed was so represented but he disallowed the 
claim on the ground that as the money was invested in agri- 
cultural lands the income from which is exempt from income- 
tax under S. 4 (3) (viii) of the Act the assessee was not 
entitled to the allowance mentioned in S. 10 (2) (a). He 
accordingly disallowed the claim for interest as regards four- 
fifths of the money borrowed which he considered was the 
amount of the capital then represented by lands but he allowed 
the remaining one-fifth as being money borrowed for the 
purpose of the money-lending business and utilised therein. 
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The assessee also claimed a sum of Rs. 3,114 made up as 
follows :— 


Establishment charges .- Rs. 2,298 
Loss in cattle purchase lands and bull accounts .. » 779 
Conveyance charges relating to lands - oo» 37 


` The last item was allowed by the Commissioner. The 
other items were claimed as being charges under S. 10 (2) 
(ix). The Commissioner disallowed the amount .of these 
other items also on the ground that as it is expenditure for the 
purpose of earning agricultural income, it also was not deduct- 
able on the same grounds on which he had ruled that money 
borrowed and subsequently used in agricultural lands was not 


a permissible deduction. The assessee moved this Court and- 


in compliance with the Court’s direction the Commissioner has 
referred to us the following two questions :— 

_ “(1) Where a person who is carrying on business as a money-lender, 
borrows money for bis money-lending business, lends it out to constituents, 
is obliged in the course of the business to receive agricultural lands in 
repayment of his debts from such constituents, is he not entitled to a deduc- 
tion of the interest paid by him on so much of the capital borrowed by him 
for business purposes as is represented by the agricultural lands got in under 


S. 10 (2) (iit) in computing the profits and gains of the banking business for 
the year of account? 


` (2) Whether the petitioner is not entitled to a deduction in respect of the 
establishment and other charges for managing and cultivating the lands in 
Kyaiklat and Thayetmyo on the ground that they are expenses incurred for 
agricultural purposes and the amount spent for obtaining conveyances on the 
ground that it is an expense of a capital nature?” 


Section 10 (1) and (2) is as follows :— 
“(1) The tax shall be payable by an assessee under the head “Business” 
in respect of the profits or gains of any business carried on by him. 
(2) Such profits or gains shall be computed after making the following 
allowances, namely : — 


(iii) in respect of capital bovidwed for the purposes of the business, 
where the payment of interest thereon is not in any way dependant on the 
earning of profits the amount of the interest paid.” 

It is, as we have emphasised, conceded that this capital was 
borrowed for the purpose of the business and on the facts we 
hold that it has also been used for the purpose of the business 
because it is an unquestioned fact that the assessee received 
these lands in repayment of the loans made by him not of his 
own volition but of necessity there being no other method of 
getting payment, and that therefore these lands came into his 
possession directly in the course of his money-lending business 
and represented the capital originally borrowed. Prima facie 
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therefore the assessee is entitled to the benefit of S. 10 of the 
Act, but the Commissioner’s learned counsel argues that 
nothing which cannot help to earn taxable income is the subject 
of exemption and agricultural income is not taxable and by im- 
plication in S. 10 (1) and (2) before the words “profits and 
gains” must be read the word “taxable”. He contends that 
the object of S. 10 is to reduce the amount of taxable income 
and that it cannot therefore possibly apply to any income which 
is not the subject of taxation. No case exactly in point has 
been cited. But the Commissioner has relied especially on two 
Indian decisions, one of this High Court and the other of the 
Bombay High Court. In Somasundaram Chettiar v. Commis- 
sioner of Income-tax1 the question arose whether interest on 
capital borrowed in India to be used abroad (in that case the 
Federated Malay States) was a permissible deduction under 
S. 10 (2) (iti) of the Income-tax Act. It must be emphasised 
that no complication with regard to the use of the capital in a 
foreign country arises here Burma and Madras being subject to 
the same Act. This High Court took the view that “business” 
in S. 10 (2) (iii) means the business whose profits are being 
assessed in the year under consideration. In - Provident 
Investment Co., Lid. v. The Commissioner of Income-tax, 
Bombay2, the Bombay High Court held that where an Indian ` 
finance company borrowed money in British India and invested 
it abroad keeping both the income and capital abroad, the in- 
terest on the money so borrowed was not deducted under S. 10 
(2) (iii) of the Income-tax Act by reason of the fact that the 
income was not the subject of taxation in British India. The 
decision of the Court there again rested on the fact that the 
whole of the interest derived from the borrowed capital was 
outside the jurisdiction and was not the subject of taxation in 
India. At page 25 Beaumont, C.J., expressed himself as 
follows :— f 


“Now looking at the section again in the light of the context, tax is to 
be payable by an assessee under the head of “Business” in respect of the 
profits or gains of any business carried on by him. Clearly that must mean 
in respect of the taxable profits or gains of any business carried on by him 
and the business must be one which earns taxable profits or gains. Then we 
come to sub-S. (2) (iii) an allowance is to be made in respect of interest on 
capital borrowed for the purposes of the business. Now, I think that again 
must be for the purposes of the business which earns or is capable of earning 
taxable profits. Whether in fact taxable profits are earned or not is not 


1. (1927) 54 M.L.J. 436: 2 I.T.C. 505. 
2. (1931) LL.B. 56 Bom. 92:33 Bom. L.R. 1587: 6 I.T.C. 21, 
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necessarily the criterion, because the borrowed money may earn no profit, but 
I think the “business” referred to in that section is a business which is so 
carried on that taxable profits may be earned, and unless it isa business of 
that character a deduction for interest on capital money borrowed for the 
purposes of that business is not allowable under the Act”. 

It will be noticed in both these cases the income-tax derived 
from borrowed capital was not the subject of any taxation in 
British India. In this connection it should be observed that 
S. 4 of the Income-tax Act makes the Act applicable to all in- 
come, profits, or gains, accruing or arising or received in 
British India, or deemed to be received therein. But the Act 
does not apply to agricultural income in British India. Under 
S. 4 (3) (viii) it is provided that “this Act shall not apply to 

.... agricultural income”. “Agricultural income” is 
defied’? in S. 2 (1) as menne. 

“(a) any rent or revenue derived from land which is used for agricul- 

tural purposes, and is either assessed ‘to land revenue in British India or 


subject to a local rate assessed and collected by officers of Government as 
such; 


(b) any income derived from such land by (1) agriculture.” 

The rest of the definition is not relevant. It should be 
observed that the agricultural income must be derived from 
“such land”, i.e., land assessed to land revenue in British India 
or subject to a local rate assessed and collected by the officers 
of Government as such. There is no foundation therefore for 
the argument which we have heard that agricultural income is 
exempt from all taxation and it is therefore prima facie 
inequitable that money borrowed and represented by an income 
which does not pay tax should be subjected to any of the bene- 
fits of the Act. On the contrary, under the Act such income is 
expressly excluded from the burden of income-tax because it 
has already paid tax to Government in another form. That 
such circumstances as we now have to consider were in the 
contemplation of the legislature when passing this Act we take 
leave to doubt but they have arisen and must be dealt with 
not on general principles but in accordance with the principles 
relating to the construction of a fiscal statute, viz., that it should 
be strictly construed. 


It seems to us that the governing section in order to decide 
this matter must be S. 10 (2) (ii) was the capital borrowed 
for the purpose of the assessee’s business? No difficulty arises 
about that for it is conceded that it was so borrowed. It was 
also unquestionably used for the purpose of the business 


* 
F.B. 


Chellappa 
Chettiar 
v. 
Commis- 
signer of 
Income-tax, 
Madras. 


F.B. 
Chellappa 
Chettiar 
Be 
Commis- 
sioner of. 
Income-tax, 
Madras. 


360 THE MADRAS LAW JOURNAL REPORTS. [1937 


because it is again conceded that it was lent to the borrowers. 
Does it continue to be so used? It is in that respect that it is 
important again to emphasise that this case has been argued 
before us on the basis that these lands came into and were 
retained in the possession of the assessee in payment of a 
money-lending debt and ex necessitater. In this Presidency 
there is a current of authority to the effect that immovable 
property received by a money-lender in repayment of loans is 
an asset of his money-lending business and that any profits 
derived from the sale of such lands and also any income from 
the land such as rents, etc., must be regarded as the profits of 
such business and taxable as such (see Cheitiappa Chettiar and 
others v. The Commissioner of Income-tax, Madras1). In-that 
case as here the asseéssee was a money-lender who had secured 
his advances on rubber estates which he had finally to take over 
in repayment of his debts and to hold until a favourable 
opportunity occurred for re-sale and it was held that any profits 


‘from such re-sale were profits of his money-lending business. 


(See also Lakshmanan Chettiar v. The Commissioner of 
Income-tax, Madras.) In Commissioner of Income-tax, Bihar 
and Orissa v. Maharajadhiraj of Darbhanga’ the Judicial Com- 
mittee had before them for consideration. the question as to 
whether income received from an estate taken over by a lender 
as security for an amount advanced under an usufructuary 
mortgage was agricultural income. At page 631, Lord Mac- 
millan in delivering the advice of the Board after setting out 


` the facts and emphasising that prima facie the income of the 


land was agricultural income, states as follows :— 


“In answer to this prima facie conclusive ground for excluding the sum 
in question from the respondent’s assessment the appellant concedes that if 
the respondent were not a money-lender and if the transaction in virtue of 
which he receives the rents had not been a transaction entered into in the 
course of his money-lending business, he would have been entitled to invoke 
the statutory exemption of agricultural income; but the appellant submits 
that the fact that the respondent carried on a money-lending business and 
receives the rents as the result of a transaction entered into in the course of 
that business makes all the difference”. 


It would appear therefore that the Board recognised the 
position that rents from agricultural lands could be received in 
virtue of a money-lending transaction. Their Lordships then 


proceed to hold that agricultural income does not lose its 
a Eee eet 
1. (1929) 31 L.W. 215: A.LR. 1930 Mad. 119: 4 I.T.C. 188, 
2. (1929) 58 M.L.J. 68: 4 LT.C. 200. 
3. (1935) 69 M.L.J.474: L.R. 62 1.A.215: LL.R. 14 Pat. 623 (P.C). 
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character by reason of the nature of its receipt and state. “The 
exemption is conferred and conferred indelibly, on a particular 
kind of income and does not depend on the character of the 
recipient, ....” In view of the above we consider that all 
the provisions of S. 10 (2) (iii) are complied with in that the 
money concerned was borrowed and at all material times was 
used and continued to be used “for the purpose of the 
business”. 


Certain cases were referred to in which for the purpose of 
assessment the business of the assessee had been split into two 
categories, for instance, Ma-xse’s caset in which the business of 
a journalist and the business of an editor were divided and 
Ransom’s case? in which the business of a chemist and the 
business of husbandry were split. In the [poh case, Somasun- 
daram Chettiar v. Commissioner of Income-tax, Madras3, the 
Madras and Ipoh businesses were treated as distinct. That 
aspect doés not arise before us because Mr. Patanjali Sastri 
argued the case on the basis as is unquestionably the fact that 
only one business was carried on by the assessee.' In both the 
English cases cited above it must be observed that the separate 
enterprises were of design carried on by the assessee. For in- 
stance in Ransom’s case? no doubt the firm’s directors could have 
bought their herbs in the market but they preferred to grow 
them themselves. Nor was there any obligation on Mr. Maxse 
to be a journalist as well as an editor. But in the case before 
us where is the money-lender’s choice? Here is the only 
method by which he can be repaid if further losses in the 
money-lending business are to be avoided. And how can 
agricultural land be preserved except by cultivation. The 
cultivation was merely a necessary incident of his involuntary 
possession which came to him because as a money-lender he 
had lent money to a borrower who could not re-pay in money. 
It appears therefore that only by straining the Act against the 
assessee can he be excluded from the benefits of S. 10 (2) 

~(ii). Apart from the fact that that is not the method of con- 
$truing a taxing statute it appears thereis nothing unreasonable 
in the result at which we arrive. The legislature has thought 
fit to exclude agricultural income from the incidence of income- 
tax because it has already paid the tax in another form. The 








1. (1919) 1 K.B. 647. 2. (1918) 2 K.B. 709. 
; 3. (1927) 54 M.L.J. 436: 2 I.T.C. 505. 
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position is peculiar to India and not to England and in this 
case we are told—and it appears to be the fact—that the 
assessee would be better off if he had not taken this land from 
the debtor and was therefore unable to realise anything in cash 
as he would then be able to get the benefit of S. 10 (2) (ii). 
The argument of the Commissioner’s learned counsel appears 
to be entirely based on the fact that agricultural income is not 
the subject of income-tax in British India for he conceded 
that had the re-payment of the loan to the money-lender been 
received in the form of a number of motor cars which could be 
let out on hire until a favourable opportunity to sell them arose 
(such profits would of course be taxable), the assessee would 
have been entitled to the benefits of S. 10 (2) (iii). The 
Commissioner has relied on Sachindra Mohan Ghosh v. The 
Commissioner of Income-tax, Bihar and Orissat, In that case 
a receiver was appointed by the Court for the management of 
an estate which derived taxable and non-taxable income and 
the question arose what proportion of the salary of the receiver 
was allowable expenditure. That decision is of no assistance 
in this matter because it deals with income from “other 
sources”, and S. 12 (2) which governs that decision permits a 
deduction of expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of making or 
earning such income, profits or gains. In the present case we 
are dealing with business and interest on capital borrowed for 
the business. 


Since the arguments in this reference were concluded, a 
report of a very recent decision of the Court of Appeal has 
been received in this country and has been brought to our 
notice, Hughes v. Bank of New Zealand2. In that case 
the bank had a branch in London and from its floating 
capital had purchased 5 per cent. war loan which is tax free 
and 3.per cent. India Government stock and other securities on 
which the amount of the tax had been repaid on the ground 
that there was no residence by the assessee in the United 
Kingdom. It was sought by the income-tax authorities to tax 
the interest on all the above securities. The authorities further 
denied the right of the bank to deduct the expenses incurred 
by the bank for the purpose of earning the income from the 
above securities. The Court of Appeal after holding that the 





1. (1931) LL.R. 11 Pat. 47:5 LT.C. 397, 2. (1936) 3 All. E.L.R. 975. 
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immunity from taxation of the above securities was absolute 
dealt with the question whether the expenses of the bank in- 
curred for the purpose of earning non-taxable income were 
properly deducted. £41,262 was found to be the expenses 
attributable to the earning of the profits derived from the above-. 
mentioned securities and it would appear that very much the 
same argument was advanced by the Inspector of Taxes in that 
case as has been advanced here. It is summarised by Lord 
Wright at p. 997 as follows :— 


“It is contended on behalf of the Crown that, if the bank get the benefit 
of that exemption, it should be deprived of the advantage of deducting the 
sum of £41,262 being the expenses attributable io the earning of the income 
which has been held to be immune from taxation. In other words, it is said 
if the corpus—that is to say, the income—is to be excluded, the accessory— 
that is to say, the expense of earning it—ought also to be excluded. The 
exclusion on the one side ought to be balanced by the exclusion on the other, 
otherwise the tax-payer is getting a double advantage, he is getting his ex- 
emption in respect of the interest, and he is also having the additional benefit 
of deducting the expenses of earning that interest, just as if the interest had 
been included as taxable. I confess that there seems to be great force in that 
argument, and if I had been able to find a warrant for giving effect to that 
argument in the language of the Act I should certainly have done so, because 
it seems to me to be both a reasonable and a proper conclusion.” 

With regard to this last observation of Lord Wright, as 
we have already pointed out, in India a special provision is 
made for taxing agricultural lands so that “the double 
advantage” referred to is not applicable here. But at page 998 
His Lordship says: 

“The expenses which are dealt with here by the Commissioners are in- 

. terest on the money borrowed and used to purchase these particular securi- 
ties, and it would be a suitable conclusion if that could be deducted”. 


Lord Wright rejected the contention that one part of the 
expenses could be eliminated and the trade as it were divided 
observing that there was one individual trade. In the present 
reference as already indicated the agricultural activities of the 
assessee were inextricably mixed with and incidental to the 
money-lending business. 

The above decision seems to support the view which we 
have expressed that in the absence of any express provision in 
the Act, the assessee is not to be deprived of the advantages 
conferred by exemptions such as S. 10 (2) (ii) because the 
capital benefiting therefrom by means of permissible deductions 
happens to produce a non-taxable income. 

It follows from what has been stated above that the 
answer to the first question must be in the affirmative. The 
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answer to the second question will admittedly follow from the 

decision on the first and the answer to it therefore is also in the 

affirmative. The assessee will have the costs of this petition 

fixed at Rs. 250. The Rs. 100 deposited by the assessee will 

be refunded. 
Questions answered in the affirmative. 

K.C. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VARADACHARIAR. 


Sandanam Pillai .. Appellant* (7th Defendant) 
v. ; 
Somasundaram Chettiar and 


others .. Respondents (2nd Plaintiff and 
Defendants 1, 3, 4 and 6). 

Hindu Law—Joint faomily—Nucleus—Income from, not enough for 

maintenance of family—Father earning—S pending portions of his earniñgs on 


maintenance of. family—Acquisitions by father in his own name—If self- 
acquisitions—Presumptions. 

Where it is found that the income from the nacien: of ancestral property 
is not sufficient even for the maintenance of the joint family and that the 
father was therefore obliged to spend in addition portions of his own 
earnings to meet the expenses of his family, there is no basis for the pre- 
sumptions that any acquisitions made by him in his name must have been 
made from out of the income of the joint property or that he must, from the 
fact of having utilised a portion of his earnings for the maintenance of his . 
family, be deemed to have thrown even the balance of his earnings remaining 
in his hands into the joint stock. The onus is upon the person who claims 
that the earnings have been thrown into the joint stock to prove that the 
earning member had relinquished his separate right over his earnings, 

Second appeal against the decree of the District Court of ` 
Trichinopoly in A. S. No. 129 of 1932 preferred against the 
decree of the Court of the District Munsiff of Karur in O. S. 


No. 342 of 1928. 

L. A. Gopalakrishna Hiyar for Appellant. 

Sreenivasaraghavan and Thiyagarajan for Respondents. 

The Court delivered the following 

Jupcment.—This second appeal arises out of a suit to 
enforce ‘a mortgage executed by defendants 1 and 2 in 
plaintiff’s favour. The only question for determination in the 
second appeal is whether the first defendant was entitled to a 
share in four out of the mortgage items, namely, items 3 and 4 
of Karur village and items 1 and 3 of Balambapuram village. 











* S. A. No, 1291 of 1932, - . ..  . 4th November, 1936. , 
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It has been found that the four items in question were 
acquired by the seventh defendant, the father of the mort- 
gagors, in the years 1897, 1900, 1906 and 1908 in his own 
name, at a time when defendants 1 and 2 were minors. The 
seventh defendant contended that they were his self-acquired 
property and that the first defendant had no share therein 
which would pass under the mortgage. The first Court held 
that the first defendant had no interest in these items and 
passed a mortgage decree against the first defendant’s share in 
the other items comprised in the mortgage; but on appeal the 
learned District Judge held that these items, though acquired 
by the father, had not been kept separate by him as self- 
acquired property and that the first defendant was therefore 
entitled to a share therein, which must be held to have passed 
under the mortgage. The seventh defendant has appealed, 
asserting his claim that these properties are his self-acquisition. 


The learned counsel for the respondent has insisted that 
the lower appellate Court has recorded a finding of fact with 
which I am not entitled to interfere in second appeal. As I 
am of opinion that the point of view from which the learned 
District Judge has approached the consideration of the question 
is not correct, I cannot accede to this contention of the learned 
counsel for the respondent. 

The trial Court found that though the family of the 
seventh defendant had a nucleus of ancestral property, the 
income therefrom would not have been sufficient even for the 
maintenance of the family. It also found that the seventh 
defendant was earning a salary as a clerk in some shop. The 
evidence and the probabilities indicated that to meet the ex- 
penses of the family, the seventh defendant must in addition to 
the income from the family properties have also spent portions 
of his own salary. These being the facts found by both the 
Courts, the question is whether on those facts, the properties 
acquired in the seventh defendant’s name in 1897, 1900, 1906 
and 1908 can be treated to be or to have become part of the 
joint properties of the family. In paragraph 4 of his judgment, 
the .learned District Judge has referred to the decisions in 
Rajanikanta Pal v. Jagmohan Pali and Krishnamachariar v. 
Chellammal2 as supporting the proposition that the very fact 


1. eee AN 561: L-R. 50 I.A. 173: LL.R. 50 Cal. 439 (P.C.). 
- 2. A.LR. 1928 Mad. 561. 
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that the seventh defendant utilised a portion of his salary for 
the maintenance of his family is a strong point in favour of 
the view that he did not intend to keep his salary as his own 
separate property and that therefore the acquisitions, taking 
them to have been made out of the surplus of his salary, must 
also be treated as having been thrown into the joint stock. I 
am free to admit that the language in these and certain other 
decisions is calculated to lend colour to that view. Most of the 
cases relevant to this question have been discussed in # recent 
judgment to which I was a party (A. S. No. 229 of 1932) and 
I need not go over the ground hereagain. I take the law to 
be that where there is a nucleus of joint family property, the 
onus will no doubt be on the father in the first instance to 
prove that the acquisition of the properties which he claims to 
be his separate property was not made out of the income from 
the joint family property. But where, as in this case, it is clear 
that the income from the joint family properties would not 
have sufficed even for the maintenance of the family, there is 
no basis for any presumption that the acquisitions must have 
been made from out of the income of the joint property. As 
one conversant with Hindu habits and ideas, I cannot accept 
the proposition that a father who earns can spend any portion 
of his earnings for the maintenance of his family only under 
peril of losing his control even over the balance remaining in 
his hands. .It is only by an overt act leading to an inference 
of an intention to abandon his control even over the surplus 
moneys in his hands that an intention to throw that portion of 
his earnings into the joint stock can be held to be established. 


The way in which the lower Court has dealt with the 
matter practically throws upon the earning member the obliga- 
tion of showing that he kept his earnings separate, whereas, as 
I understand the law, the onus is upon the other party to prove 
that the earning member had relinquished his separate right 
over his earnings, As I have already stated, the mere fact 
that he has spent a portion thereof for the maintenance of his 


family cannot toa Hindu mind suggest the inference that he 


did not intend to retain even the balance under his control. In 
paragraph 5, the learned Judge refers to the non-production of 
accounts by the seventh defendant. It appears that on a 
previous occasion the seventh defendant stated that he kept 
accounts, whereas he now denies that he kept any accounts. 
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Having regard to the status of the seventh defendant, I am 
not by any means certain, whether his former statement is 
more likely to be true than his present statement, but I do not 
wish to go the length of expressing a dissent from the learned 
Judge’s view on a matter of this kind. Assuming that the 
seventh defendant is suppressing his accounts, it does not 
necessarily follow that the plaintiff has discharged the onus 
lying upon him. It is well-established that the inference from 
the non-production of accounts can only be drawn in the light 
of the other circumstances appearing in the case; and if the in- 
come from the joint property would hardly have been sufficient 
for the maintenance of the family, it does not seem to me that 
the mere non-production of accounts, from whatever apprehen- 
Sion or motive such a course might have been followed, would 
warrant the conclusion that these acquisitions by the father 
must be treated as having been thrown by him into the joint 
stock. 


The result is that the second appeal must be allowed and 
the -decree of the first Court restored with costs here and in 
the lower appellate Court, payable by the first respondent. 

Leave granted. 

S. V. V. 





Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PresenT:—Lord Rocug, Sir Joun WALLIS AND SIR 
. Saani LAL. 


Sardar Vinayakrao Dhundiraj 
Biwalkar .. Appellant* (Plaintif) 
v. : 
The Secretary of State for India : 
in Council .. Respondent (Defendant). 


Inam tenure—Grant by Government—Conferment of benefit from genera- 
tion to generation—Whether constitutes an act of grace on the part of 
sovereign power—Right to benefit if enforceable in Civil Court—Long enjoy- 
ment of right—Presumption as to lawful origin—Bombay Revenue Jurisdiction 
Act (X of 1876), S. 4—A pplicability, 

The plaintiff’s ancestor held the office of Dewan of the Kolaba State 
from 1802 until the annexation by the East India Company in 1840, and in 
reward for his service he obtained two separate grants, one for himself, 
and another for himself and his associates. The first grant of the village of 
K on 25th January, 1816, was an ordinary inam grant. The second deed of 


* P., C. Appeal No. 56 of 1935. 29th July, 1936. 
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grant of other villages dated 26th January, 1816, stated as follows :—Con- 
sidering that what has been given to you should go on from generation to- 
generation a nemnook is granted to you in inam. The details are as follows: 
Cash amount Rs. 7,002. Nemnook to you”. Then after setting out the other: 
nemnooks to his associates the deed stated as regards Vinayak that—“For 
the actual payment of the nemnook the following villages in Taluka Manik- 
gad are allotted.” In 1818 the plaintiff’s ancestor obtained the further security: 
of a guarantee from East India Company of the continuance of those grants, 
as, also, of a cash allowance of Rs.2,000 payable by the Treasury, and of 
payment of the State’s indebtedness to him. The relations of the State with. 
the paramount power were regulated by Art.6 of the Treaty of 1882, which 
recited the guarantee as “a guarantee to Vinayak and his associates of certain 
villages and lands of the value of Rs. 15,001 as per the annexed list which the 
Company’s Government had undertaken tothe said Vinayak “his heirs and. 
successors, together with certain other persons therein named.” The plain- 
tiff’s predecessors had been in enjoyment of the rents and profits of guaran- 
teed villages and lands in the same way as other inamdars downto 1917. 
The plaintiff on the 20th June, 1923, filed a suit for a declaration of title to- 
hold the suit lands as inamdar will full proprietary rights. 


It was pleaded on behalf of the Government that if the plaintiffs ances- 
tors were allowed to retain any of the said lands or villages in their posses- 
sion it was done as an act of grace, and more for the convenience of the- 
Company’s administration than as a recognition of any rights of the plain- 
tiff’s ancestors. 


Held, on a construction of the grant that the plaintiff was entitled to- 
restoration in full of the inam property held by his predecessor as inamdar ; 
even assuming that inams were sometimes “qualified by the exaction of alf 
proceeds exceeding the intended value of the original assignment’, such an 
exceptional limitation of the ordinary rights of an inamdar should be very 
clearly proved and in this case it was negatived by the failure to enforce- 
such a reservation for more than a hundred years. Presumption as to law- 
ful origin arising from long enjoyment applied. 


Held, further, that in the particular case there was not that element of 
grace and of precariousness which is attached to such tenures, and that 
the inam tenure in question was nota tenure of the kind specified in S. 4 of 
the Bombay Revenue Jurisdiction Act. 


Decision of the Bombay High Court reversed. 


Appeal from the High Court of Judicature at Bombay 
dated 15th March, 1933, confirming a decree of the District 
Judge of Thana dated 4th June, 1927. 


Vinayak Purushram was the Diwan of the Kolaba State. 
(situate on the West Coast of India to the South of Bombay) 
from 1802 until 1840 when the last ruler died and the State lapsed 
to the British Government through its delegate ihe East India 
company. His father had been Diwan from 1796 to 1802. The 
Government of Bombay, however, maintained that the plaintiff was 
only entitled to a portion of the recoveries of the lands in suit and 
denied the plaintiff’s title as owner of the soil, They denied his 


rights to possession as owner and contended that his possession 
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was that of a manager only, They further denied his rights as owner 
of the forests within village limits. They had further prior to the 
plaintiff’s memorial, taken steps to introduce a Survey Settlement 
in the villages and lands in suit, although there had been no agree- 
ment between the plaintiff and the Government for such introduc- 
tion. On the 20th June, 1923, the plaintiff, after giving the pres- 
cribed notice, filed the present suit in the District Court at 
Thana, wherein he claimed, inter alia, full proprietary rights in 
the lands in suit, inclusive of the forests, and an injunction against 
the introduction of the Survey Settlement. The defendant resisted 
the suiton numerous grounds and as a result twenty issues were 
raised recording the following main questions :—(1) Was the suit 
barred by the Bombay Revenue Jurisdiction Act (X of 1876)? 
(2) Was the suit barred by limitation? (3) Whether the grants 
made by the Chief of the Kolaba State to Vinayak Purushram 
were grants of the soil? (4) Whether, if so, such grants were re- 
cognised by the British Government through its delegate the East 
India Company on the lapse of the Kolaba State? The suit came 
on for hearing before the District Judge, Mr. Shannan, who on the 
4th June, 1927, delivered judgment deciding all the above questions 
against the plaintiff and dismissing his suit with costs. Amongst 
the subsidiary questions decided was the one in regard to whether 
the defendant had a right to introduce the Survey Settlement. 
The learned Judge held thatin view of the fact that the plaintiff in 
his memorial to the Government of India had stated that he would 
“be willing to have his inam villages surveyed and settled accord- 
ing to the rules and regulations in that behalf” that the defendant 
was entitled to act on the memorial and that no formal application 
was necessary. The plaintiff appealed to the High Court from the 
decree of the District Judge. The appeal came on for hearing 
before Beaumont, C.J. and Rangnekar, J., who onthe 15th March 
dismissed the same with costs, Rangnekar, J., delivered the main 
judgment, with which Beaumont, C.J., concurred. In the course of 
his judgment Rangnekar, J., held that the plaintiff had failed to 
prove a grant of the soil to Vinayak Purushram by the Chief of the 
Kolaba State and further, in view that the only claim of Vinayak 
Purushram which the British Government had recognised and 
decided to continue was a claim to a cash allowance of Rs. 10,002; 
that such a decision was an act of State; and that whatever prior 
rights or claims Vinayak Purushram had must be deemed to have 
been extinguished by such decision. In this view of the case the 
learned Judge was of opinion that it was unnecessary to express 
any view on the question of limitation or on the other questions 
decided by the District Judge, though speaking for himself he 


- considered that there was considerable force in the argument put 
47 
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forward for the defendant that the suit was barred by limitation. 
In his concurring judgment Beaumont, C.J., observed: “I would 
only add that whilst we agree with the conclusions of the learned 
Trial Judge, we must not be taken to be agreeing with all the ans- 
wers by him to the twenty issues which he has raised”. 

A.M. Dunne, K.C. and T. J. Strangman for Appellant —The 
plaintiff is entitled to hold the lands on inam tenure, with full pro- 
Prietary rights in the soil, He was given an assignment of the 
land itself and not only of the land revenue. The Kolaba State 
always had the rights in the land being the owners of the land. 
The sanads conveyed to the grantees the absolute right in the soil. 
The High Court should not have decided the question in the 
absence of the relevant documents, with regard to the claim of the 
plaintiff, It is true that the Government made a search but they 
did not give the plaintiff notice. The plaintiff ought to have had 
the opportunity of making a search. Such documents as the 
Government have produced bear the seal of the Inam Commission, 
and deal with the villages in respect of which the guarantee was 
given. Those documents contained grants guaranteed by the British 
Government to the plaintiff’s ancestor, and the villages that were 
exchanged were to be treated as being within the guarantee. The 
documents on record prove a grant of the soil and not only of the 
land revenue. The guarantee is in the treaty itself between the 
British Government and the State of Kolaba. Aitcheson’s Treaty, 
1892 edition, p. 380, accompaniment E to the Treaty of 1822 
between the Chief of the Kolaba State and the East India Company 
and Art, 6. The grants were recognised by the British Government 
through its delegates the East India Company when the State of 
Kolaba lapsed to the British Government to such delegates. None 
of the defences sought apply if there was an inam grant. [Refers 
to Treaties and Engagements, Vol. 7, pp. 426, 429(Sanads) and to 
Act XVII of 1871, and to Vajesingji v. Secretary of State}, 
Secretary of State for India in Council v. Srinivasa Chariar® and 
Ramchandra Mantri v. Venkatrao8.] The suit is not barred by 
S. 4 of the Bombay Revenue Jurisdiction Act (X of 1876). 

` L. De Gruyther, K.C.and W. Wallach for Respondent.—The 
original grant was the grant of a nemnook of Rs, 8,002 annually 
out of the revenues of the villages and Rs. 2,000 annually payable 
out of the Public Treasury and was not a grant of the villages 
in dispute. Irrespective of the nature of the interest originally 
conferred the only claim now maintainable is on the interest con- 
ferred by the East India Company and no interest in the soil was 


1. (1924) 47 M.L.J. 574: L.R. 51 I.A. 357 at 360, 361, 367: 
-L.R. 48 Bom. 613 (P.C.). 
2. (1920) 40 M.L.J. 262: L.R. 48 I.A. 56 : I.L.R. 44 Mad. 421 (P.C.). 
3. (1882) I.L.R. 6 Bom. 598, 601. 
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conferred by that. company. The Government never had the 
sanads relied upon by the plaintiff. - The Civil Court was barred 
from entertaining the suit by the Bombay Revenue Jurisdiction 
Act, 1876, S. 4 (a). 

29th July, 1936. Their Lordships’ judgment was 
delivered by 

Lord Rocur.—Thbis suit was instituted by the plaintiff in 
the District Court at Thana against the Secretary of State for 
India in Council for a declaration that he is the inamdar and 
‘owner of the soil and has full proprietary rights in the suit 
lands, and for possession and mesne profits. The District 
Judge dismissed the suit as to merits and for want of juris- 


diction. He also thought that the suit was barred by limitation” 


of time. The judgment of the Bombay High Court affirmed 
his decision as to merits and dismissed the appeal without 
deciding the questions of jurisdiction or limitation. 

The plaintiff claims under grants made to his ancestor 
Vinayak in the earlier part of last century by Raghoji Angria, 
the Ruler of the Kolaba State, which had formed part 
of the territories extending from Bombay to Goa over 
which the notorious Kanoji Angria established his rule in 
1713. For more than forty years he and his descendants 
carried on a piratical war against shipping in the Indian 
Ocean until they were finally suppressed by Lord Clive and 
Admiral Watson in 1756. The northern portion of these 
territories forming the Kolaba State and adjoining the 
Bombay Presidency managed to survive as a feudatory 
of the Peishwa, and in 1802 Vinayak Purusram the 
plaintiff’s ancestor succeeded his father as Dewan of the 
State and held that office until the annexation in 1840. In 
, 1816in reward for his services he obtained two grants, one on 
. the 25th January of the inam village of Kaproli for himself 
and on the following day another grant for himself and his 
associates. He may well have considered that it was better 
to have two separate grants, as if the second and larger grant 
were resumed at any time, the village of Kaproli might be left 
to him. He was doubtless aware that these grants in whatever 
terms they were expressed, were liable to resumption; and in 
1818 having in the meantime rendered signal services, not only 
to the Kolaba State, as recited in the correspondence, but also 
to the East India Company by preventing his State from 
joining the Maharatta confederacy in the war against the 
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Company which ended in the annexation of the Peishwa’s 
territories in 1818, he obtained the further security of a 
guarantee from the Company of the continuance of the grants 
already mentioned, as, also, of a cash allowance of Rs. 2,000 
payable by the Treasury, and of payment of the State’s. 
indebtedness to him. 

This undertaking of the paramount power to prevent the 
exercise of the power of resumption was of value especially in. 
the event which has happened of the large areas of waste land 
then existing in so many villages being brought under cultiva- 
tion. In this case between 1844 and 1917 owing to the industry 
and good management of the grantees the area under cultivation. 
has doubled and the income trebled as may be gathered from 
the fact that in 1917 the area is found to contain 16 villages. 
instead of eight as in 1840, and according to the estimate of 
the District Judge the income has ‘risen to Rs. 25,000. The 
Ruler, however, accepted the restriction and helped in bringing 
it about. The Company was willing to give these guarantees, 
no doubt on the advice of Mr. Mountstuart Elphinstone who. 
had been Resident at the Peishwa at the outbreak of hostilities. 
and was in charge of the annexed territories and knew all the 
circumstances. The matter having been arranged, the two 
letters of the 4th and 11th April, 1818, were exchanged 
between Raghoji Angria and Mr. Elphinstone. Angria’s letter 
asked that Vinayak and his associates were to be duly protected 
as to the allowances and inams granted to them and their heirs 
as shown in a memorandum of assignments forwarded with 
the letter and as to the indebtedness to Vinayak and requested 
the Company to satisfy Vinayak on these points. Mr. 
Elphinstone’s reply, omitting the end of the letter referring to 
the debts, was as follows :— 


“T have received your letter dated the 27th Jumadyoolavul (4th April 
1818), noticing that Vinaik Purusram, the Deewanjee, having, during the 
administration of the late Manajee Angria, been extremely useful, and having 
preserved the State of Colaba by maintaining the alliance with the Honourable 
Company, when Bajee Row subsequently broke with the Honourable Company 
and commenced hostilities, certain allowances and enams had been granted to 
him, as well as to Bapoojee Bullal and others connected with him, by the 
Government of Colaba, as detailed in a separate memorandum, which were to 
be enjoyed by the respective parties and their heirs unmolested, even though 
the said Deewanjee should no longer act in the administration, that his claims. 
against the State should be satisfied according to what might appear to be 
justly due, and that he should be protected by it, whenever occasion might 
render such protection necessary, requesting, at the same time, that the 
Honourable Company’s Government satisfy him on these points. In conse- 
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quence of this application, I have affixed my signature as guarantee to the 
memorandum of the enams and allowances granted to him and to his depen- 
dants, which was transmitted under your Mortub (Seal), amounting to 
Rs. 15,001”. 


Angria’s letter, the memorandum of assignments and 
Mr. Elphinstone’s reply were afterwards made annexures A, 
BandD to Art. 6 of the Treaty of 1822 regulating the relations 
of the State with the paramount power. 


The guarantee was recited in Art. 6 of the Treaty as “a 
guarantee to Vinayak and his associates of certain villages and 
“lands of the value of Rs. 15,001 as per the annexed list 
(annexure C) which the Company’s Government had under- 
taken ” to the said Vinayak “ his heirs and successors, together 
with certain other persons therein named.” 


The interpretation of the grant guaranteed to Vinayak 
himself is one of the principal questions in the case, but before 
dealing with it their Lordships think it desirable to set out the 
circumstances which resulted in the institution of this suit. As 
will be seen, for more than seventy years after the annexation 
of the Kolaba State by the Company which took place in 1840 
the plaintiff’s predecessors had been in enjoyment of the rents 
and profits of guaranted villages and lands in the same way as 
other inamdars down to 1917. Inam tenure is one of the 
oldest and most widespread land tenures in India. In the Fifth 
Report of the Committee of 1812 it is stated that from the 
very earliest times Indian Governments had been in the habit 
of granting lands with a total or partial remission of land 
revenue described as enams to the humble village servants in 
every village as well as to its revenue officers and to religious 
and charitable institutions. Before the beginning of last century 
lands held under these grants had come to be known in Bengal 
as lakiraj or revenue free lands, and in most parts of India 
as “inams” (then spelt “enams”), a Persian word meaning 
reward or favour. The events which happened as to the 
lands now in question at and after the date of the annexation 
in 1840 will be discussed later in this judgment. It is sufficient 
to say now that although in 1880 when Vinayak’s son died the 
Bombay Government recognised his widow’s right to succeed 
to his estate, they intimated that they would not admit the 
right of succession of any son she might adopt. On her death 
in 1917 they resumed the lands held under the grant offering 
at the same time to make some provision for her adopted son, 
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the plaintiff, as an act of grace. Thereafter on the 25th 
November, 1918, the plaintiff presented a memorial to the 
Government of India who dealt with the memorial in a letter 
to the Government of Bombay dated 9th January, 1920. As 
stated in that letter, in view of the opinion of the Advocate- 
General of Bombay forwarded to them on the 12th September, 
1919, “the Government of India did not see how the memo- 
rialist’s claim to the restoration of the inam grant in full 
could be resisted, but before issuing orders would be glad to 
know whether His Excellency (The Governor of Bombay) in 
Council had anything to urge against this course.” On the 9th 
April, 1920, the Bombay Government replied that they had 
nothing to urge against the issue of orders admitting the 
plaintiff’s claim to succeed to the inam property held by his 
adoptive mother, which apparently meant no more than that 
they had nothing further to say—at least officially. The 
Government of India thereupon passed the following order :— 

“I am directed to refer to the correspondence resting with Mr. Knights 
letter No. A-54, dated the 9th April, 1920, and to say that after careful con- 
sideration of the facts represented by Meherban Vinayakrao Dhundiraj 
Biwalkar, Inamdar and First Class Sardar of the Deccan, in his memorial 
dated the 25th November, 1918, and of the previous history of this case, the 
Governor-General in Council considers thai the claim made by the memoria- 


list to succeed to the whole of the Inam property held by the late Umabai: 
Saheb widow of Dhundiraj Vinayak Biwalkar, as her adopted son should be 


admitted. 

“2, Iam to request that necessary action may be taken by the Govern- 
ment of Bombay to give effect to this decision in such manner as they may 
think fit and that the memorialist may be informed.” 


Their Lordships are clearly of opinion that in passing this. 
order the Government of India proceeded on the basis that the 
plaintiff’s predecessors had held their lands as inam lands, that. 
is to say as lands in respect of which the Government had 
alienated to the grantee its land revenue in whole or in part as. 
well as the lands themselves so far as they were the property 
of the Government. 

The Bombay Government, whose refusal to recognise the- 
plaintiff's right of succession had been overruled, took no 
official action on the order of the Government of India for two- 
years beyond notifying the plaintiff of the decision and then 
fell back upon the position that the plaintiff’s predecessors had 
never had any inam property which could be restored, as they 
had never been entitled to more than a fixed money payment 
out of the land revenues of the lands specified in his grant, and 
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in any case that this was the only right recognised by the 
Company from the time of the annexation. They accordingly 
proposed to put him in possession of the lands, not as inamdar 
a title-which they dropped, but as a sort of managing member 
of an estate in which.he was a co-sharer with the Government, 
being entitled to retain Rs. 8,328 out of the collections, which 
with his money allowances made up the fixed sumof Rs. 10,002, 
leaving him accountable to the Government for the balance. 
Their decision was communicated to the plaintiff in the 
following letter of the 20th June, 1922 :— 

“ With reference to your memorials dated 3rd March, 1921, 24th August, 
1921, and 2nd November, 1921, addressed to Government, I am directed by 
the Governor in Council to inform you that all that you are entitled to is (1) 
a cash allowance of Rs. 1,674 and (2) a revenue amounting to Rs. 8,328 from 
lands coming to you on Bai Umabai’s death; that the cash allowance will be 
continued to you; that out of the land revenue of the 16 villages and Khars 
and 4 Vadis fixed for collection annually according to the Survey Settlements 
from time to time in force and the provisions of the Land Revenue Code, you 
will be allowed to retain Rs. 8,328 and that you should refund the balance 
annually to Government and that your position will be that of a sharer in the 


revenue of the villages and all increases whether in agricultural or non-agri- 
cultural assessment will go to Government. 


“2. As regards the management of the villages, you will be allowed to 
retain the management and to appoint your own village accountants on condi- 
tion that you maintain all the necessary village forms. The work of the 


village accountants whose cost will be borne by Government will be subject 
to the supervision of the Revenue Officers.” 


The plaintiff was not satisfied with the offer of the 
Bombay Government and submitted a further memorial to the 
Government of India on the 23rd November, 1922; and then 
without waiting for the reply to his memorial on the 20th June, 
1923, filed the present suit for a declaration of title to hold the 
suit lands as inamdar with full proprietary rights. 


As he had applied to the Civil Courts for an adjudication 
on his claims, the Government of India not unnaturally was 
unwilling to interfere, and on the 5th December, 1923, the 
plaintiff was informed that, “as he had filed a suit in the 
District Court, the Government of India would not take any 
action in regard to his prayer for proprietary rights in the 
villages in question.” 


` Unfortunately, owing largely to the way the cases for both 
parties were presented in the pleadings and at the hearings, the 
plaintiff’s suit has been dismissed on the merits without any 
adequate consideration of his claim to the suit lands as inams 
which was the basis on which the Government of India directed 
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that he should be restored to the whole inam property held by 
his mother. 


As regards the period after the annexation the evidence 
of recognition of the status of the plaintiff's predecessors as 
inamdars.is not dealt with in either of the judgments, and their 
conclusion as to the nature of the original grant is in their 
Lordships’ opinion based on questionable inferences from the 
terms of an old grant of an Indian State. which can hardly be 
regarded as complete, seeing that the sanads ordered to be 
issued to give effect to it are not forthcoming. 


But in endeavouring to meet the plaintiff’s claim that he 
was entitled to hold the lands on inam tenure, with full pro- 
prietary rights in the soil, those responsible for the written 
statement after pleading that the Civil Court had no jurisdic- 
tion to entertain the suit, though they did not deny in terms 
that after the annexation the plaintiff was an inamdar and 
entitled as such to the possession and full enjoyment of the 
suit property; yet in effect they raised the point by their plea 
that the Company had “never recognised the plaintiff’s prede- 
cessors as having any right to the soil of the said villages or 
lands or to any forests or waste lands in the said villages.” 
The defence, moreover, felt bound to put forward some expla- 
nation of the fact that the plaintiff’s predecessors had been. in 
unquestioned possession and full enjoyment as inamdars for 
seventy years after the annexation. That explanation, such as 
it is, is to be found in paragraph 7 of the written statement 
which is as follows: “If the Government allowed the plaintiff’s 
ancestors to retain any of the said lands or villages in their 
possession, it was done as an act of grace, and more for the 
convenience of the Company’s administration than as a recog- 
nition of any rights of the plaintift’s ancestors.” This is an 
amazing plea, and is really tantamount to a reflection on previ- 
ous Governments and Revenue Officers, as it suggests that they 
allowed the plaintiff’s predecessors to remain in full possession | 
and enjoyment of all the suit property for so long a period 
without making any demand as an act of grace, while the 
income of the estate, as already shown, was steadily rising. 


Their Lordships will begin by dealing with the original 
grants in 1816 which were recited and incorporated in the 
memorandum .of 1818. The first grant of the village of 
Kaproli.on the 25th January, 1816, is one of the exhibits 
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and is admittedly an ordinary inam grant. The other villages 
are included in the grant ofthe 26th January, 1816. After 
reciting Vinayak’s services it goes on to say “Considering that 
what has been given to you should go on from generation to 
generation a nemnook is granted you in inam. The details 
are as follows. Cash amount Rs. 7,002. Nemnook to you”. 
Then after setting out the other nemnooks to his associates 
the deed states as regards Vinayak that “ For the actual 
payment of the nemnook the following villages in Taluka 
Manikgad are allotted.” The words “ cash amount ” which 
immediately followed the statement that the grant was in 
inam cannot-refer to a fixed money payment, because what 
was “allotted in payment” of the nemnook were villages 
of which the total land revenue, of which particulars are set 
out, was Rs. 7,542 out of which Rs. 540 was payable by 
‘Vinayak to Pandrang Singh and his dependants for the 
‘nemnooks to them already specified, -leaving a balance of 
Rs. 7,002 which had been entered at the beginning of the deed 
as “Cash amount. Rs..7,002 nemnook to you.” In a good 
year he might realise more; in a bad year, where the monsoon 
failed, little or nothing. It was as if a landowner were to 
settle on a member of his family land with a rent roll of 
£1,000 a year. The word nemnook on which so much is made 
to turn in the judgments of the Courts below, means provision, 
and is large enough to cover provision in land as well as in 
money; and as, already stated, villages and lands were express- 
ly allotted in payment of Vinayak’s nemnook. The Angria 
‘Government was no doubt in the habit of granting money pay- 
‘ments under that name payable not by the Treasury but out of 
the land revenue of a particular village under orders to the 
appropriate land revenue officer, and some of the nemnooks 
granted to dependants in the assignment of 1818 appear to be 
of that character. Later grants of villages to Vinayak includ- 
ed in the record also contain reservations in respect of such 
nemnooks as had been already granted to others. Such nemnooks 
gave no right to possession nor were they grants of the land, 
and ‘were very different from the allotment of whole Villages 
in payment of a nemnook. 


Even assuming, as stated in Wilson’s Glossary under 
«i Inam,” that inams were sometimes “ qualified by the exaction 
of all proceeds exceeding the intended value of the original 
48 
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assignment,” such an exceptional limitation of the ordinary 


tights of an inamdar should in their Lordships’ opinion be 
very clearly proved, and is negatived in this case by the failure 
to enforce such a reservation for more than-a hundred years. 
There is no such reservation in the Kaproli sanad, and it is 
even less likely to have been found in the missing sanads of the 
villages included in the second grant. Nor is there any such re- 
servation in the fresh sanads which, as will be seen, were grant- 
ed for the suit villages in 1827. Ex. 178 a document bearing date 
in 1821 which is relied on in the judgment of the High Court, 
merely provides that the Government was to go on bearing the 
cost of the collections from the specified villages, a concession 
which Vinayak was not entitled to but was in a position to 
obtain, and in their Lordships’ opinion has no bearing on the 
present question. Between 1822 and 1827 some of the lands 
included in the grant were transferred to the Bombay Presi- 
dency in exchange for others, and in place of lands so transfer- 
ted Vinayak received additional grants in the Kolaba State, 
which according to Mr. Davies’s report much exceeded in value 
the lands which he surrendered. He was obviously not the 
man to leave undone anything that could strengthen his position 
and on the 14th January, 1827, he obtained a further guarantee 
in respect of the lands received by him in exchange from the 
Governor of Bombay in Council signed by Mr. Elphinstone as 
Governor, and also fresh grants from the Angria Ruler as 
regards the guaranteed villages. The order of the Bombay 
Government set out particulars of the lands and villages held 
under the grant after the exchanges and guaranteed them as 
follows “In accordance with the above memorandum year 
after year and from generation to generation the villages, 
lands, etc., will be continued to you.” An additional guarantee 
was then added to article 6th of the Treaty which purports to 
give effect to the above guarantee, and was made annexure F 
to the Treaty. Endorsed on the original of annexure F there 
is yet another guarantee in 1835 by the Bombay Governor in 
Council, signed by the Governor Lord Clare. After reciting 
that in 1831 the village of Punade bearing an annual revenue 
of Rs. 628-10-6 had been assigned by Angria Sarkhel to 
Vinayak as inam saranjam in exchange for the village of Asud 
which had been transferred to. Bombay, and that Angria 
Sarkhel had asked for a similar. guarantee to be given to the 
Diwanji, it went on: “accordingly a guarantee for the village 
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of Manje Punade is hereby given by the Company Govern- 
ment.” . 


Another set of documents obtained in 1827 from the 
Angria Ruler includes documents—plaintiff’s exhibits 134 to 
136 being grants of all the villages specified including the 
guaranteed villages in inam saranjam to Vinayak as revenue- 
free villages, and uses words “ waters, trees, grass, woods, 
stones, mines and buried treasure” showing an intention to 
confer full proprietary rights. Exhibit 136 is a further docu- 
ment dealing with the guaranteed grant and entitling the 
grantee to resume for his own benefit the grants to his asso- 
ciates. Pursuant to these exhibits fresh sanads were issued as 
regards each of the guaranteed villages containing words 
purporting to pass full proprietary rights in the soil. 


To come to the annexation in 1840 and the settlement 
-which followed, their Lordships are also unable to agree with 
the findings of the lower Courts as to what then happened. It 
is in their opinion clear that the Government never purported 
to repudiate or depart in any way from the guarantees. On the 
contrary Mr. Davies distinctly states that they were recognised. 
The first document after the annexation included in the record 
isa letter from the Court of Directors dated: the 9th Septem- 
ber, 1843, in which they stated that the report of Mr. Davies 
the Political Officer on the claims of the late Dewan, “is an 
extraordinary picture of fraudulent mismanagement and 
showed that for many years he had appropriated to himself 
nearly half the revenues of the State.” In other words what 
was contended was that the Dewan had got or taken more 
than had been granted and guaranteed. Ina further report of 
the 9th December, 1843, Mr. Davies correctly stated the effect 
of the assignment of 1818 as follows. “To Vinayak Purushram 
himself inams were assigned valued at Rs. 10,002 per annum, 
of which Rs. 2,000 in cash was made payable for to Treasury 
and the remainder Rs. 8,002 was given in villages.” On a care- 
ful consideration of his lengthy report their Lordships do not 
find that he questioned the right of the Dewan to the full 


enjoyment of the inam villages. What he said in paragraph 18 - 


was that by unfair exchanges the Dewan had “ enhanced the 
value of the inams from Rs. 15,001 to Rs. 26,709-12-6.” He 
therefore in paragraph 22 recorded his opinion that the Gov- 
ernment was not bound to continue to the Dewan the surplus 
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inams which are over and above the original grant of the 
Kolaba Government and are without the guarantee of the 
Treaty.” There is nothing in his report to support the defen- 
dant’s case that the Dewan never had in any ordinary sense 
any inams at all. On the 2nd August, 1844, the Bombay Gov- 
ernment passed an order in the Political Department on 
Mr. Davies’s report in the following terms :— 

“4, As by the Memorandum alluded to in the 4th Article of the Treaty 
entered into by the British Government with Raghojee Angria of Colaba in 
July, 1822, the late Dewan is only entitled toa Nemnook of Rupees 10,002-0-0 
per annum, the Hon’ble Governor in Council directs me to request that you 
will inform Vinaik Purushram that to this extent only can Government 
recognise his claims, and that you have been ordered to attach whatever may 
be in his possession in excess of the above amount—a measure which you are 
authorised to carry into effect on the receipt of this letter.” 


Here the Government apparently accepted Mr. Davies’s 
report that it was only fair that the surplus inams which the 
Dewan had secured by unfair exchanges over and above the 
original grant should be resumed, and Vinayak was eventually 
handed back after attachment the eight villages mentioned in 
the plaint which are all included in the guarantees of 1827 
and 1835 already. mentioned with other lands making upa | 
total nemnook or provision of Rs. 10,002, but there is no evi- 
dence of any intention that the villages and lands handed back 
were not handed back as ordinary inams but as villages and 
lands out of the revenues of which the Dewan was only entitled 
to a fixed sum of Rs. 10,002. . There is nothing to show that 
in those days the annual rents and profits of the land and 
villages were much in excess of the assessments, and no ques- 
tion appears to have arisen about them. Far from there being 
any intention to alter the tenure of the villages the title deeds 
of 1827 which had been produced by the Dewan were handed 
back, and for more than seventy years he and his successors 
were recognised as holding inams and as entitled to all the 
rents and profits of the lands. All that the Government did in 
1844 was to resume certain other inams not now in suit, an 
act of state at the time of the annexation which cannot be 
questioned. In 1851 when Vinayak’s son claimed that some of 
the property restored was not yielding enough, he was told by 
letter of the Bombay Government dated. 10th September, 1851, 
“you must either retain your present lands as a whole or 
exchange the whole of them for a money payment.” The letter 
was definite and final enough and was acted-upon assuch. As 
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regards the full enjoyment of the rents and profits their 
Lordships find no evidence that it was ever questioned. The 
- objection that the plaintiff ’s mother as inamdar had no right to 
the forest produce was not pressed, and was certainly not 
based on the interpretation of the grant contended for by the 
defendant, which, so far as appears from the evidence on 
record was formulated for the first time after the death of the 
plaintiff’s mother in 1917. In conclusion if it had been neces- 
sary their Lordships would have been prepared to say that long 
enjoyment of this inam tenure without question for seventy 


years raised a presumption that it had a lawful origin; and 


that presumption has not been rebutted. 


For these reasons their Lordships have felt bound to 
dissent from the decision of the Courts below that the plaintiff 
is not entitled to restoration in full of the inam property held 
by his mother as inamdar. That was the opinion of the Advo- 
cate-General of Bombay on which the Government of India 
acted, in ordering the restoration of the whole inam property 
held by his mother and in their Lordships’ opinion the advice 
then given was correct. 

As regards the question of jurisdiction their Lordships 
conceive that in deciding as to the merits of the case they have 
in effect decided this question also. Ifthe view of the Courts 
below as to the merits had prevailed there would have been 
substance in the point as to jurisdiction. But their Lordships 
-have held that at any rate after the annexation in 1840 and 
after the subsequent discussion terminating in the restriction 
of the area of land claimed by the appellant’s predecessor but 
in the confirmation of his claim to the lands now in suit the 
title of the plaintiff’s family to the latter lands has been of a 
permanent nature and neither precarious nor limited in charac- 
ter. It follows therefore in their Lordships’ opinion that the 
tenure of those lands is not a tenure of the kind specified in 
S. 4 of the Bombay Revenue Jurisdiction Act. To all of such 
tenures there is attached an element of grace and of precari- 
ousness which on the facts is absent from the tenure of these 
lands. The decision of the District Judge was based on the 
view he took of the particular facts of the case namely that 
there was no grant of the lands at all. Similarly their Lord- 
ships are not deciding any general question but are deciding in 
a contrary sense to the District Judge on the facts as they 
have found them to exist and to have existed for a very long 
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period of time. The High Court ‘expressed no opinion at 
all in the matter of jurisdiction, as was natural if the point 
was not one independent of the particular facts but falling to 
be resolved as the merits were resolved. Their Lordships 
only add one observation as to the words of the Act “lands 
held under treaty.” The treaties material to this case were 
between the Ruler and the Company and were “ res inter 
alios acta.” They strengthened the plaintiff’s predecessor 
in certain rights but were not their source and for nearly 
one hundred years their force has been spent and they have 


had nothing to do with this matter. In this respect their 


Lordships are in agreement with the written statement on 
behalf of the defendant which in paragraphs 4 and 5 adopis 
this view of the effect of the treaty and of. the annexation. 
For these reasons in their Lordships’ opinion the plea as to 
jurisdiction fails and as the plea of limitation also fails on the 
facts and dates the appeal should be allowed. The judgment 
should be for a declaration only as their Lordships were 
assured that the authorities would act in accordance therewith 
without any order for an injunction or other relief. The 
declaration will be as claimed in the plaint ending with the 
words “within their limits.” The right to possession and to 
mesne profits follows. The plaintiff should have the costs here 
and below. Their Lordships will humbly advise His Majesty 
accordingly. 
Solicitors for Appellant: Hy. S. L. Polak & Co. 
Solicitors for Respondent: Solicitor; Ind a Office. 

S. P. K. Appeal allowed. 


B. V. V. 








PRIVY COUNCIL. 
[On appeal from the Judicial Committee of the Privy Council. ] 


Present :—Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Mangal Singh .. Petitioner 
v. 
Emperor . .. Respondent. 


Judicial Committee Rules, 1925, r.81—-Conviction of murder—Petition for ` 


leave to appeal in forma pauperis—Legal aid—Expenses—Fees of appellants 
counsel and solicitors. 





18th January, 1937. 
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Upon a petition for leave to prosecute in forma pauperis an appeal to 
the Privy Council against a conviction of murder, which petition prayed, 
inter alia, for an order that the India Office should, besides providing for the 
expenses of printing and binding the record and the petitioner’s case, also 
pay the fees of counsel and solicitor for prosecuting the appeal, 

Held, that, in view of the provisions of r. 81, an order which included a 


direction that the India Office should pay the fees of the appellant-petitioner’s — 


counsel and solicitor was one which the Board could not pronounce. 

Petition. On 27th July, 1936, the petitioner, Mangal 
Singh, was granted special leave to appeal to His Majesty in 
Council against the judgment of the High Court at Lahore, 
dated 27th April, 1936, which confirmed the conviction of 
murder and the sentence of death passed on him by the Court 
of Sessions Judge of Montgomery on 13th February, 1936. 

By the present petition, the petitioner, who was in custody at 
the Central Jail, Montgomery, stated that he was not worth £25 
in the world besides his wearing apparel. He accordingly asked 
for leave to prosecute the appeal ix forma pauperis; that the fees 
normally payable on the appeal and on this petition should be 
remitted; and that the India Office might provide for the expen- 
ses of binding the record and printing the case, and for the fees 
of counsel and solicitor for prosecuting the petitioner’s appeal. 

M. H. Rashid for Petitioner.—This is a capital case, a ques- 
tion of life and death. In Great Britain, the Court of Criminal 
Appeal allows legal aid to prisoners. 

W. Wallach for Respondent.—The petitioner being 
admittedly a pauper, the India Office are prepared to pay for the 
binding of the record and the case. They are in fact prepared to 
pay for everything except the fees of the petitioner-appellant’s 
counsel and solicitor. 

18th January, 1937. Their Lordships’ judgment was 
delivered by 

Lord THANKERTON.—Having referred to the provisions 

of r. 81,* continued: Counsel for the petitioner appears to be 
' flying straight in the teeth of the rule. The proposal is a novel 
‘one to me, or, at least, amost unusual one. I fear that it is 
not competent. The petitioner is asking for indulgence to 
appeal as a pauper, and yet wishes to employ counsel at some- 
one else’s expense. He is seeking to have the best of both 
worlds. 








*R. 81 of the Judicial Committee Rules, 1925, provides as follows :—“‘Where 
the Judicial Committee directs costs to be taxed on the pauper scale, the 
Taxing Officer shall not allow any fees of counsel, and shall only award to 
the agents out-of-pocket expenses and a reasonable allowance to cover office 
expenses.” 
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With regard to the legal aid provided to prisoners by 
the Court of Criminal Appeal in this country, there is statutory 
provision for it. The petitioner is asking for an order which 
this Board cannot possibly pronounce. 


With the exception of the point with regard to the fees of 
counsel and solicitor, the petition will be granted. 


Solicitors for Petitioner: Nehra & Co. 
Solicitors for Respondent: Solicitor, India Office. 
R.C.C. Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Marwadi Vannaji (deceased) È 
and others .. Appellants* (Plaintiff and his 


legal representative) 
v. 


D. H. Ranga Rao and others. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O. 32, r. 7—Suit on a document of 
mortgage with conditional sale—Execution by defendants and also on behalf 
of minor—Plea by minor that mortgage not binding on his share of properties 
—Personal decree against minor—No exoneration—Court guardian not 
prevented to enter a compromise or arrangement on behalf of a minor 
defendant. : 


A suit was filed by the plaintiff for recovery of possession of a property 
on foot of a document which purported to be a deed of conditional sale 
executed by defendants 1 to 3and by the first defendant as guardian of his 
minor son the fourth defendant. The document was executed in discharge 
of an amount due to the plaintiffon a previous mortgage which had been 
already executed by defendant to plaintiff. On a suit brought to enforce 
that mortgage the lower Court had held that the mortgage qua mortgage 
was not binding on the shares of the 3rd and 4th defendants in their 
ancestral property; but it had found the mortgage to have been supported 
by consideration. It also found that the right to apply for personal decree. 
was not barred by time though the application for that was directed to be 
postponed to a later stage than that of the sale of the shares of the first two 
defendants. The trial Court treated the second document as constituting a 
mortgage by conditional sale and gave accordingly only a decree for 
foreclosure. The fourth defendant who was represented in the suit by a 
Court guardian claimed that his share should be excluded on the ground 
that the mortgage with conditional sale was not binding on his share. 


Held, (1) that it was incorrect to state that the fourth defendant had 
been exonerated by the previous decree on the mortgage. Since there was 





* S. A. No. 1176 of 1932. ‘8th January, 1937. 


I] THE MADRAS LAW JOURNAL REPORTS. 385 


no suggestion of the debt being illegal or immoral and in the circumstances 
where it would be proper to pass a decree even against minor sons of the 
mortgagor to the extent of a money decree against their interests in the 
joint family property, the fourth defendant’s liability for the debt would be 
enforceable. 


(2) That there was no justification for extending the provisions of 
O. 32, r. 7, Civil Procedure Code, by analogy or considerations of policy to 
govern the present case. The disability imposed by that rule applied only to 
a father who was also the guardian ad litem to his minor son. But in the 
present case the fourth defendant was not represented by the father but by 
the Court guardian. 


Ramalingam Chetty v. Radhakrishnan Chettiar, (1935) 70 M.L.J. 700, 
referred to.. 


Second appeal against the decree of the District Court of 
Bellary in Appeal Suit No. 138 of 1931 preferred against the 
decree of the Court of the Subordinate Judge of Bellary in 
O. S. No. 4 of 1930, 


A. Gopalacharlu for Appellants. 


K. Sreenivasa Rao for Respondents. 
The Court delivered the following 


Jupcmrnt.—This second appeal arises out of a suit for 
recovery of possession on foot of Ex. A which purports to be 
a deed of conditional sale executed on 26th February, 1929, by 
defendants 1 to 3 and by the first defendant as guardian of his 
minor son the fourth defendant. Ex. A was executed in 
discharge of the amount due to the plaintiff on foot of a mort- 
gage which the first defendant had already executed to him. 
On a suit brought to enforce that mortgage (O. S. No. 1 of 
1926) the Court had held that the mortgage was not qua 
mortgage binding on the shares of the present 3rd and 4th 
defendants in their ancestral property as it had not been given 
to secure an antecedent debt. The Court however found that 
the mortgage was supported by consideration. It also found 
that the right to apply for a personal decree was not barred by 
time but the application for a personal decree was directed to 
be postponed to a later stage, presumably till after the sale of 
the shares of defendants 1 and 2 as directed by the mortgage 
decree. Ex. A was executed at a time when some of the 
properties had been sold in execution of that mortgage decree 
and an application to set aside that sale under O. 21, r.90 was 
pending. No serious attempt has been made to show that on 


the merits the transaction evidenced. by Ex. A was improper or 
49 
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prejudicial to the interests of the family or to the interests of 
the fourth defendant. It appears that on the execution of 
Ex. A the decree in O. S. No. 1 of 1926 was treated as 
discharged. An objection taken in this suit on the ground that 
satisfaction has not been formally entered up has rightly been 
disregarded by the Courts below. 

Though Ex. A purports to be in terms of.a sale and the 
plaintiff filed the suit as one for possession, the trial Court 
treated Ex. A as constituting a mortgage by conditional sale 
and accordingly gave only a decree for foreclosure. The fourth 
defendant appealed and claimed that his share should be 
excluded on that ground that Ex. A was not binding on his 
share. The learned District Judge has acceded to that conten- 
tion because he was of opinion that the case was really 
governed by the provisions of or at least the principle under- 
lying O. 32, r. 7, Civil Procedure Code. I am not.able to 
agree in this view. 

I may at the outset observe that the learned District Judge 
is not correct in stating that the fourth defendant was 
exonerated by the decree in O. S. No. lof 1926. All that 
was held was that the mortgage qua mortgage was not binding 
on the minor but the plea that there was no consideration’ for 
the mortgage had been overruled and there was no suggestion 
that the debt, if true, was illegal or immoral. It is common 
knowledge that in circumstances of that kind, it is usual to 
pass a decree even against the minor sons of the mortgagor to 
the extent of a money decree against their interests in the joint 
family property. In this case, however for some reason or 
other, the application for the money decree, though filed even 
before the mortaage decree was passed, appears to have been 
by consent of parties postponed to be dealt with at a later 
stage. These facts certainly do not amount to an exoneration 
of the fourth defendant from liability for the debt. That is . 
why, as I stated already, there is no serious suggestion that 
Ex. A is an improper transaction on its own merits. 

The learned District Judge’s view that Ex. A must be 
held bad as contravening the provisions of O. 32, r. 7, Civil 
Procedure Code, is not supported by the language used by the 
Privy Council in Ganesha Row v. Tuljaram Row1. The disabi- 
lity imposed by that rule will apply only to a father who is also 


1. (1913) 25 M.L.J. 150: L.R. 40 LA, 132: LL.R. 36 Mad. 295 at 303 (P.C.). 
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the guardian ad litem for his minor son. But in the present 
case the fourth defendant was represented not by the father 
but by a Court guardian. This distinction has been pointed 
out in a recent judgment of this Court in Ramalingam Chetty 
v. Radhakrishnan Chettiari, where some of the cases cited 
before me on behalf of the respondents have also been noticed. 
It may be that, where the, Court has reason to think that a 
person who is not formally on record as guardian ad litem had 
entered into a transaction on behalf of the minor only with a 
view to circumvent the provisions of O. 32, r. 7, the Court will 
not allow such circumvention or, at any rate, take. particular 
care to. scrutinise the transaction. In Gurmallappa v. Mallappa 

Martandappa? one of the learned judges rightly laid some 
‘stress on the fact that the transaction’ entered into by the 
natural guardian was the very one which had been submitted 
to the Court for sanction by the guardian ad litem but not 
sanctioned by the Court. It may also be conceded that for the 
purposes of the very litigation in which the minor is a party to 
- the Court which is seized of that litigation will not record any 
compromise entered into by a person other than the minor’s 
guardian ad litem. That is the principle underlying the deci- 
sion in Vijaya Ramayya v. Venkatasubba Rao’. The decision 
in Santu v. Abhainandan* is based on the fact that the pater- 
nal uncle who purported to enter into a compromise on behalf 
of.a minor did so not:by virtue of his authority as natural 
guardian of the minor but only on behalf of the guardian ad 
litem who was another nephew of his. I do not think there is 
any justification for extending the provisions of O. 32, r. 7, 
‘Civil Procedure Code, by analogy or on considerations of 
policy. 

The second appeal must therefore be allowed and the 
decree of the first Court restored with costs here and in the 
lower appellate Court. In the circumstances time for redemp- 
tion will be extended by four months. | 

And this case having been set down to be spoken to this 
day, the Court made the following 

OrpER.—As the second appeal has been allowed the direc- 
tion in the lower appellate Court’s decree that the plaintiff 
should pay a portion of the Court-fee payable on the memo- 





1. (1935) 70 M.L.J. 700. 2. (1919) LL.R. 44 Bom. 574. 
3. (1915) 30 M.L.J. 465: I.L.R. 39 Mad. 853. 
4 ALR. 1925 All. 32. 
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randum of appeal to that Court should be omitted and a direc- 
tion to the effect that the whole court-fee payable to Govern- 
ment on the memorandum of appeal to the lower appellat Court 
should be paid by the fourth defendant should be substituted. 


Leave to appeal is granted. 
K.C. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PanprAaNG Row. 
T. Sreeramamurthy and others .. Petitioners* (Accused I 
to 5) 
v. 
T. Ranganayakulu, Honorary Secre- 
tary, Krishna District, Sarada Act 
Committee .. Respondent (Complain- 
ant). 


Child Marriage Restraint Act (XIX of 1929), Ss. 5 and 6—Marriage 
celebrated at Frenchpet—Conviction for offence of child marriage—Bona fide 
doubt as to Frenchpet being French territory—WWhether can be pleaded as’ 
defence—Act as having extra territorial effect. 

The Child Marriage Restraint Act makes it an offence to celebrate a child. 
marriage. This penal Jaw applies not only to the celebration of such 
marriages within British India by anyone but also to the celebration of such 
marriages even outside British India by native Indian subjects. Where 


_ certain persons who were convicted of offences under Ss. 5 and 6 of the Child 


Marriage Restraint Act pleaded that at the time of marriage it was doubtful 
if the place of the marriage, namely, Frenchpet, was part of British India, 
and that consequently they were not liable to be convicted. 


Held, that the Child Marriage Restraint Act was extra territorial in its 
operation, and that, even assuming the accused were labouring under a mis- 
take of fact that Frenchpet was French territory, such a mistake was no 
defence to the prosecution and conviction of the accused. 


Petition under Ss. 435 and 439 of the Code.of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Kistna division at Masuli- 
patam in Criminal Appeal No. 5 of 1936 preferred against the 
judgment of the Court of the District Magistrate of Kistna in 
C. C. No. 13 of 1935. 


Burra Satyanarayana for Petitioners. 


The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 


Respondent not represented. 





~~. 


* Cr.R.C. No. 458 of 1936. Sth December, 1936. 
Cr.R.P. No. 414 of 1936. - 
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The Court made the following 

OrbEer.—The petitioners in this case were convicted by 
the District Magistrate of Kistna, the first four of them under 
Ss. 5 and 6 of the Child Marriage Restraint Act of 1929 and 
the remaining one under S. 5 of that Act and sentenced to pay 
fines. Their convictions were confirmed in appeal by the 
Sessions Judge though the fines were reduced in the case of 
some of them. 


The only point argued in this revision petition is that the 
proceedings in the Court below were void ab initio because 
they were instituted prior to the declaration by the Govern- 
ment that the locality in which the marriage took place, 
namely, Frenchpet in Masulipatam, was part of British India. 
The marriage itself was celebrated in Frenchpet. It was 
declared by the Advocate-General in a case last year in this 
Court that Frenchpet was part of His Majesty’s dominions and 
this declaration was accepted by the Bench which heard the 
case. The marriage in the present case’ was no doubt celebrat- 
ed before this declaration was made and it is contended at that 
time it was generally believed that Frenchpet was not part of 
British India but was French territory. Even assuming that 
the petitioners were labouring under a bona fide mistake of 
fact that Frenchpet was French territory, it does not follow 
that their convictions are wrong or the proceedings in the 
Court below are void. A mistake of fact like this can be 
pleaded successfully only if on account of such mistake an act 
which otherwise would be an offence ceases to be an offence. 
The question therefore is whether the petitioners can say that 
they have not committed an offence punishable under the Child 
Marriage Restraint Act simply because the commission of the 
offence was in what they believed to be French territory. I am 
of opinion that they cannot do so because the Child Marriage 
Restraint Act makes it an offence to celebrate a child marriage. 
This penal law applies not only to the celebration of such 
marriages within British India by any one but also to the cele- 
bration of such marriages even outside British India by native 
Indian subjects. S. 3 of the Penal Code provides that: 

“ Any person liable, by any law passed by the Governor-General of India 
in Council, to be tried for an offence committed beyond the limits of the said 
territories shall be dealt with according to the provisions of this Code for any 


act committed beyond the said territories in the same manner as if such act 
had been committed within the said territories”. - 
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Reference may be made in this connection also to Ss. 186 
and 188 of the Code of Criminal Procedure. The Penal Code 
as well as the Child Marriage Restraint Act are extra territo- 
rial to this extent, namely, that if native Indian subjects like 
the petitioners commit offences punishable under these laws 
even outside British India, they are liable to be tried and 
punished when found in British India. The mistake of fact 
under which the petitioners are said to have laboured does not 
have the effect of rendering the celebration of the child: 
marriage in question innocuous or innocent. The Child 
Marriage Restraint Act, 1929, can pursue them even when they 
have broken that law after going outside British India, and a 
fortiori, after going to a place which they believed to be not 
part of British India but is reafly part of British India. Iam 
of opinion therefore that there is nothing illegal in the convic- 
tions of the petitioners, and I am not prepared to reduce the 
fines imposed upon the petitioners in the circumstances of the 
case. The petition is therefore dismissed. 


B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE V ARADACHARIAR. 


M. Ratna Mudaliar - (deceased) 
and four others ~. Appellants* (2nd Defen- 
dant and nil) 





v. i ; 
Krishna Mudaliar and another .. Respondents (Plaintiff and 
1st Defendant). 


Hirdu Law—Plaintif not born of the same male ancestor as the 


. propositus’s paternal aunt’s son—Preferential claim whether existing in the 


plaintiff as against the other—Considerations—Direct descent in the male line 
necessary for sagotra sapindaship—Analogy of succession as between dancing 
girls not proper. 


S, who was the last male owner, was the son of P, whose father K was 
in turn the son of P the senior; P the senior, had a brother M, who was 
plaintiff’s father. The finding was, as between M and P, the senior, they were 
the sons of the same mother V but that their paternity was not known as V 
was not a married woman or even a permanent concubine of any known 
person. It was alleged ‘and not disputed that K had two daughters, one of 
whom left one or more sons who were alive. Two questions for decision 
were (1) whether plaintiff could at all claim to be an heir to S and (2) 


ren neem eeaeee neee 


* S. A. No, 1332 of 1932. 24th November, 1936. 
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whether he was the nearest presumptive heir, i.e., one entitled to succeed in 
preference to the son or sons of K’s daughters, 


Held, that even assuming that M. and P the senior, could claim to be 
heirs to, each other and assuming further that plaintiff could claim to be an 
heir to the legitimate male descendants of P the senior, K’s daughter’s son, 
who was in the position of a peternal aunt's son to S the propositus, which 
meant he was an afma bandhu about whose heirship in general there could be 
no question, could not be superseded by the plaintiff who could not be said to 
be born ofa common ancestor along with S. The only possible ground on 
which the plaintiff could succeed in preference to S’s paternal aunt’s son 
would have been on the claim of sagotra sapindaship, i.e., descent in an 
unbroken male line from a common male ancestor, which had not been made 
out. 


Viswanatha Mudali v. Doraiswami Mudali, (1925) 49 M.L.J. 684: LL.R. 
48 Mad. 944, considered and distinguished. 

(2) that no analogy could be drawn in the present case from decisions 
relating to the succession of property as between dancing girls. 

Narayan Pundlik v. Laxman Daji, (1927) LL.R. 51 Bom. 784, referred to 
and distinguished. 

Appeal against the decree of the District Court of Salem 
in A. S. No. 7 of 1924 preferred against the decree of the 
Court of the Additional District Munsiff of Salem in O. S. 
No. 373 of 1922 (O. S. No. 852 of 1919 Principal District 
Munsiff of Salem). 


S. Ranganatha Aiyar for Appellants. 


S. S. Ramachandra diyar: and S. Ramanathan for 
` Respondents. 


The Court delivered the following 


Jupcment.—This second appeal raises an important 
question of Hindu Law. The plaintiff, claiming to be the 
reversioner to the estate of one Shanmuga, filed a suit for a 
declaration that an alienation made by the first defendant, the 
mother of Shanmuga, in favour of the second defendant 
was not binding on the reversion. The first issue in the case 
raises the question whether the plaintiff is the nearest rever- 
sioner entitled to succeed after the death of the first defendant. 
The decision of this question turns upon the following facts. 


Shanmuga, the last male owner, was the son of one Palani- 
yandi, whose father Kunjan was in turn the son of another 
Palaniyandi who may be referred to as Palaniyandi the senior. 
Palaniyandi the senior had a brother Muthu who was the 
plaintiff’s father. The case has proceeded on the footing that 
the plaintiff is a legitimate son of Muthu and that the descen- 
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dants of Palaniyandi the senior were also his legitimate 
descendants. But, as between Muthu and Palaniyandi the 
senior, the finding is that they were the sons of the same 
mother Valliammal but that their paternity is not known, as 
Valliammal was not a married woman nor the permanent 
concubine of any known person. It was alleged by the 
defendants and not disputed that Kunjan had two daughters 
one of whom has left one or more sons who are alive. On 
these facts two questions are comprised in the first issue, 
namely, (1) whether the plaintiff can at all claim to be an heir 
to Shanmuga, and (2) whether he is the nearest presumptive 
heir, z.¢., one entitled to succeed in preference to the son or 
sons of Kunjan’s daughter. 


The District Munsiff in paragraph 7 of his judgment 
expressed himself in a way which does not make it quite clear 
whether he thought that the plaintiff was not an heir at all or 
he thought that the plaintiff must in any event be postponed to 
Kunjan’s daughter’s sons. On appeal, the learned District Judge 
has held that the decision in Viswanatha Mudali v. Doraiswami 
Mudalii has decided that the plaintiff is an heir and also in 
effect that he is a preferable heir to any one who can only 
claim to be only a bandhu. He understood that decision to lay 
down that the legitimate descendants of the two brothers can 
claim all the adjuncts of heritability which in the Hindu Law 
applied to persons who are the legitimate descendants of two 
legitimate brothers, that is, brothers born of a lawful marriage. 
In second appeal the question for determination is whether the 
decision in Viswanatha Mudali v. Doraiswami Mudali1 lays 
down both the above propositions. 


I confine myself for the moment to the second of the 
above questions, namely, whether assuming that Muthu 
and Palaniyandi the senior could claim to be heirs to each other 
and assuming further that the plaintiff could claim to be an 
heir to the legitimate male descendants of Palaniyandi the 
senior, the plaintiff can also claim to succeed in preference to 
Kunjan’s daughter’s sons. The language employed by the 
learned Judges in Viswanatha Mudali v. Doraiswami Mudalii 
is no doubt very general and I have therefore examined the 





1. (1925) 49 M.L.J. 684: LL.R. 48 Mad. 944. 
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papers in that case to see whether any question of preference 
was raised and argued in that case. The parties in that case 
were not agreed a to the geneology. The defendants no 
doubt pleaded that Murugesa who was the last male holder 
had a grand aunt by name Sivabagiam and that Sivabagiam 
had a son who was alive who, according to them, would be a 
reversioner. But neither in the judgments of the Courts 
below nor in the judgment of this Court am I able to find any 
reference to this aspect of the case and all that I can infer is 
that the alleged existence of a reversioner nearer than the 
plaintiff in that case was not established, by proving the rela- 
tionship alleged in the written statement and that therefore no 
further notice was taken of that point. The judgment of the 
trial Court merely discussed the question whether the plaintiff 
was an heir at all and the appellate Court took the question of 
the plaintiff’s right to maintain the suit to have been finally 


decided, once it determined that the plaintiff could claim to be - 


an heir. It was the order of remand based on this view that 
was confirmed by ihe learned Judges in this Court. 

The existence of Kunjan’s daughter’s son or sons not 
being disputed in this case, the position here is different. I 
quite agree that in deference to the decision in Viswanatha 
Mudali v. Doraiswami Mudalil, I must hold that the plaintiff 
can claim to be an heir to the deceased Shanmuga. If I were 
free to deal with that question, I should have something to say 
in respect of certain parts of the reasoning in that judgment, 
as for instance, the extension ‘of the principle of ‘ representa- 
tion’ to obstructed heritage; but as it is not necessary for the 
purpose of this case to deal with that question, I am content to 
assume that that decision is correct and confine myself to the 
question whether the plaintiff can claim to be a preferential 
heir even as against Kunjan’s daughter’s son. 

It will be noticed that Kunjan’s daughter’s son will be in 
the position of a paternal’ aunt’s son to Shanmuga the pro- 
positus. That means he is an Atmabandhu about whose heir- 
ship in general there can be no question. It is no doubt the 
law that bandhus can succeed only after sagotra-sapindas. The 
point for determination therefore is whether the plaintiff can 
claim to be not merely a sapinda of Shanmuga but also a 
gotraja or sagotra-sapinda. Here again, I shall assume for 
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the purpose of the argument that even sagotra relationship is 
capable of being postulated outside the marriage relationship. 
But the least that is required to constitute sagotra-sapindaship 
is descent in an unbroken male line from a common male 
ancestor. In this respect the conception corresponds to the 
notion of agnatic relationship. Iam unable to see how such 
a connection can be postulated as between two persons of whom 
we cannot predicate whether they were born of the same 
father or of different fathers. As shown by the enumeration 
in placitum 5 of S. 5 of Chapter II of the Mitakshara, we have 
to start with the great-grandfather ‘or the great-great-grand- 
father and then bring in his descendants in the male line. 
It being impossible in the present case to say that the plaintiff 
and Shanmuga were descendants of common male ancestor, 
I must hold that the only possible ground on which the 
plaintiff can succeed in preference to Shanmuga’s paternal 
aunt’s sons has not been made out. 

The decision in Narayan Pundlik v. Laxman Daji! cannot 
help the respondent. The learned Judges had not to consider 
any question of preference in that case. They only hold that 
a sister of a prostitute has sufficient sapinda relationship or 
blood relationship to the prostitute to be able to defeat an 
escheat of the prostitute’s property to the Crown. I must add 
that no analogy can be drawn in the present case from 
decisions relating to the succession of property as between 
dancing girls. The rules of customary law applied in that 
connection come into operation only when the Court has to 


deal with succession to property belonging to a dancing woman. 


It is not the law that male members of that community, who 
have-entered into marriage relationship and lived like ordinary 
house-holders, are governed by the rules of the customary law. 
I must accordingly hold that the plaintiff is not the nearest 
presumptive reversionary heir. 

.. It was next argued on behalf of the plaintiff that even if 
he is not the nearest reversionary heir, the declaratory decree 
granted by the lower appellate Court must be maintained for 
the benefit of the reversion generally, and reliance was placed 
in this connection on the decision in Govinda Pillai v. 
Thayammal®, It is not disputed that the general principle is 
that laid down by the Judicial Committee in Rani Anand 


1. (1927) I.L.R. 51 Bom. 784, 
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Kunwar ý. The Court of Wards1. If allegations had been 
made in the plaint as to the circumstances under which the 
nearer reversioners had precluded themselves from maintain- 
ing the suit, it: might have been possible to consider those 
allegations on their merits. In Govinda Pillai v. Thayammal2 
it happened that the nearer reversioners had in fact been made 
party defendants and proper allegations made against them. 
Without going so far as to say that the nearer reversioners 
should be impleaded in a suit brought by the distant reversioner 
for the benefit of the reversion, I may say it is at least clear 
that materials must be placed before the Court that can 
reasonably lead to the inference that the néarer reversioners 
are colluding or have precluded themselves from suing. 
The mere fact that the lower appellate Court had granted a 
declaratory decree is not by itself a ground for maintaining it, 
when this aspect of the matter was not present to its mind at 
all. Further, in view of the decisions of the Judicial Committee 
dealing with the effect of the consent of the nearer reversioner 
to a widow’s transactions, the mere fact that the nearest 
reversioner had consented to the alienation or was supporting 
the alienation cannot by itself prove that his conduct was 
improper. This is an additional reason for insisting upon 
allegations‘in the plaint against the presumptive reversioner. 
The Court will'then have an opportunity to consider the effect 
of the reversioner’s consent upon the validity of the alienation 
itself.. The learned counsel for. the respondent drew my 
attention to the fact that a note'has been made by the‘ trial 
Court: that one of the paternal aunt’s sons was present in Court 
helping the:second defendant and his - counsel. For reasons 
above stated, I am not prepared to draw an inference there- 
from that his conduct was improper in the sense contemplated 
by the Privy Council in: Rani Anand’ Kunwar v. - The Court 
of Wards}. 

The result is that the decree of the lower appellate. Court 
must be set aside and that of the trial Court restored with 
costs here and in the lower appellate Court payable by ‘the 
plaintiff to the second defendant. l 

` Leave'to appeal is granted. 





Appeal allowed. 





.1, (1880) L.R. 8 LA. 14: LR: 6 Cal. 764 (P.C). ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Mocxretr anp Mr. Justice 
LAKSHMANA Rao. 


T. Varadarajulu Naidu .. Accused* în Calendar Case 
No. 1405 of 1936 on the 
file of the Chief Presidency 
Magistrate, Egmore,- Madras. 


Criminal Procedure Code (V of 1898), Ss. 195 and 476—During trial of a 
civil suit, documents found to be fabricated—Complaint by the trial Judge to 
the police—Charge-sheet against accused under Ss. 471 and 466 of the Indian 
Penal Code—No complaint in writing by the trial Court under S. 195, Criminal 
Procedure Code—Order of committal quashed—Officiating Chief Justice 
passing an order under S. 476, Criminal Procedure Code—Validity of the 
complaint—O ficiating Chief Justice has jurisdiction to pass the order. 

During the trial of a civil suit on the file of the High Court, two docu- 
ments purporting to be certified copies of orders alleged to have been passed 
in an originating petition were filed on behalf of one of the defendants. The 
trial Judge, who was the Chief Justice, found the documents were fabricated 
and used by the defendant knowing them to be such, and the matter was 
under the directions of the trial Judge reported to the police for necessary 
action. The police filed a charge-sheet against the accused under S. 471 read 
with S., 466, Indian Penal Code, and he was committed to the High Court 
Sessions for trial. There was however no complaint in writing by the High 
Court as required by S. 195, Criminal Procedure Code, and the order of 
committal was quashed by the Sessions Judge on the ground that the offence 
under S. 471, Indian Penal Code, could not be taken cognizance of except on 
the complaint of the Court in which the documents were given in evidence. 
The Original Side of the High Court then put up a notice setting out the 
facts, and the Officiating Chief Justice passed an order under S. 476 directing 
the Registrar to make the complaint under S. 471 read with S. 466 of. the 
Indian Penal Code. Objection was taken by the accused to the validity of the 
complaint and on the question (1) whether the complaint preferred in 
pursuance of an order passed by the Officiating Chief Justice on an office note 
was an order passed by the Court within the meaning of S. 476, Criminal 
Procedure Code; (2) whether the Officiating Chief Justice could pass an order 
under S. 476, Criminal Procedure Code, in a case where no orders were 
passed under S. 476, Criminal Procedure Code, either by the trial Judge or 
his successor or the appellate Bench that decided the original side appeal 
against the judgment in the civil suit; and (3) whether the Officiating Chief 
Justice would be deemed the successor to the trial Judge who decided the 
civil suit, i 

Held, that the complaint required by S. 195 of the Criminal Procedure 
Code, was the complaint of the Court in which the documents were given 


-in evidence and not of the trial Judge and as pointed out in Bat Kasturbai v, 


Vanmalidas, (1925) I.L. R. 49 Bom. 710, when a suit was tried by a Judge of 
the High Court, the term ‘Court’ occurring in the section must be taken to 
mean ‘the High Court’. There would be nothing to prevent any Judge of the 


_High Court from dealing with the matter though as a matter of convenience 


that would seldom be done, and the matter was in this case placed before the 
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Officiating Chief Justice, as the trial Judge was absent at the time. It was 
apparent from the order itself, that it was passed by the Officiating Chief 
Justice in the exercise of ordinary original jurisdiction. The proper course 
for the accused was to appeal against the order under S. 476 of the Criminal 
Procedure Code. 


Case referred for the opinion of the High Court under 
S. 432 of the Criminal Procedure Code, by the Chief Presi- 
dency Magistrate, Egmore, Madras in his letter R. O. C. 
No. 1405 of 1936 dated 9th October, 1936. 


K. V. Ramaseshan for The Crown Prosecutor on behalf 
of the Crown. 

A. S. Sivakaminathan for Accused. 

The Court made the following 

Orver. -Lakshmana Rao, J.—This is a reference by the 
Chief Presidency Magistrate, Madras, and the questions 
referred are :— ; 

(1) Whether the complaint preferred in pursuance of an 
order passed by the Officiating Chief Justice on an office note 
is an order passed by the Court within the meaning of S. 476, 
Criminal Procedure Code. 

(2) Whether the Officiating Chief Justice could pass an 
order under S. 476, Criminal Procedure Code, in a case where 
` no orders were passed under S. 476, Criminal Procedure Code, 
either by the trial Judge or his successor or the Appellate Bench 
that decided the Original Side appeal against the judgment 
and decree in C. S. No. 542 of 1931. 

(3) Whether the Officiating Chief Justice could be deemed 
to be the successor to the trial Judge who decided C. S. 
No. 542 of 1931 in the exercise of Original Civil Jurisdiction. 

The facts are set out in the order of reference, and 
briefly stated, they are “that ‘during the trial of C. S. 
No. 542 of 1931 on the file of the High Court, two documents 
dated 10th March, 1928 and 10th May, 1928, purporting to be 
certified copies of orders dated 2nd March, 1928 and 26th 
April, 1928, alleged to have been passed in O. P. No. 38 of 
1928 were filed on behalf of one of the defendants. The trial 
Judge, the present Chief Justice, found that the documents 
were fabricated and used by Varadarajulu Naidu, one of the 
defendants in the suit, knowing them to be such, and the 
matter was, under the directions of the trial Judge, reported to 
the Police for necessary action. The police filed a charge-sheet 
against Varadarajulu Naidu under S. 471 read with S. 466, 


Lakshmana 
Rao, 


.Varada- 
rajuln 
Naidu, 

, {n re. 
Lakshmana 
ao, J 


398 THE MADRAS LAW JOURNAL. REPORTS, [1937 


Indian Penal Code, and he was committed to the High Court 
Sessions for trial. There was however no complaint in writing 
by the High Court as required by S. 195 of the Code of 
Criminal Procedure, and the order of committal was quashed 
by Cornish, J., on the ground that the offence under S. 471, 
Indian: Penal Code, cannot be taken cognisance of ‘except on 
the complaint of the Court in which the documents were given 
in evidence. The Original Side Office then put up a note to 
the Officiating Chief Justice setting out the entire facts, and 
the Officiating Chief Justice passed an order under S. 476 of 
the Code of Criminal Procedure- directing the Registrar to 
make a complaint under S. 471 read with S. 466, Indian Penal 
Code.. The complaint was filed accordingly and process was 
issued to the accused. Objection was taken by him to the 
validity of the complaint and hence this reference. 

The order was in terms passed under S. 476 of the Code 
of Criminal Procedure and the real question is whether the 
Officiating Chief Justice had no ‘jurisdiction to pass the order. 
The complaint required by S. 195 of the Code of Criminal 
Procedure is the complaint of the Court in which the docu- 
ments ‘were given in evidence and not of the trial Judge, and 
as pointed out in Bai Kasturbai v. Vanmalidas1 when a suit is 
tried by a J udge of the High Court, the term ‘Court’ occurring 
in the section must be taken to mean ‘the High Court’. There 
is nothing to prevent any Judge of the High Court from 
dealing with the matter though as a matter of convenience 
this would seldom be -done, and the matter was in this case 
placed before the Officiating Chief Justice, as the trial Judge 
was absent at the time. The Court may, under S. 476 of the 
Code of Criminal Procedure, make the complaint on applica- 
tion made to it or otherwise, and it need not hold a preliminary 
enquiry. Notice to the person"proceeded against is not essential, 
and it is apparent from the order itself, that it was passed by the 


Officiating Chief Justice in the exercise of Ordinary Original 


Jurisdiction. There is therefore no substance in the contention 
that the Officiating Chief Justice had no jurisdiction to pass 
the ‘order under S. 476- of the Code of Criminal Procedure; 
and questions I and 3 do not arise. The proper course for 
the accused was to appeal against the order under S. 476 of 
the’ Code of Criminal Procedure; and it is queer that objection 
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should have been raised and permitted before the Magistrate. 
The reference is answered accordingly and the records will be 
re-transmitted to the Chief Presidency Magistrate for proceed- 
ing with the case according to law. 


K. C. —- Reference answereds 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE VARADACHARIAR. 
Elavarthi Venkatanarasimharaju.. <Appellant* (Defendant) 
V: f $ : 
M. Siddha Chetty and others .. Respondents (Plaintiffs). 


Madras Estates Land Act (I of 1908), Ss. 125 and 147~—Holding owned 
by two persons—Registered only in one’s name—Landlord believing person in 
possession to be the heir—Arrears of renit—Swits against registered holder— 
Decrees therein—If binding on the others also—Death of one co-owner—Wil 
by deceased—Legatee—No steps taken by, to notify to landholder~ Later sale 
by legatee—Decree obtained against registered holder—Transfer noi notified 
to or recognised by landholder—Decree binds legatee as also transferee— 
Mortgage by ryot prior to Estates Land Act—Later mortgage after Act to 
repay earlier loan and extra advance-Invalid—Decree on later mortgage— 
Decree-holder purchaser—Landholder bound by the earlier morigage and rent 
sale subject to rights under earlier mortgage. 

If a landlord finding a person in possession bona fide believed that person 
to be-legally in possession as heir of the last holder and that person further 
happens to be entitled to an undivided share in the holding, the other persons 
entitled to the remaining shares cannot treat the proceedings taken against 
the registered holder as a nullity so far as they are concerned, when with the 
knowledge of the landlord’s conduct they have chosen to stand by. 

Where G and § were jointly entitled to portions of a holding, which was 
however registered only in the name of G, and on the death of S, her legatee 
N took her properties but did not take steps to bring his rights to the notice 
of the landlord, then a decree obtained against G for arrears of rent due on 
the holding binds the interest of N and also of transferees from G and N who 
have not taken steps under S. 147 to get themselves registered as pattadars. 

"Where a ryot first’ mortgaged certain lands in 1904 and again executed 


another mortgage in 1914 to the same mortgagee in discharge of the earlier’ 


mortgage and for an additional.advance including other properties also, and 
in execution of a decree on foot of the later mortgage, the mortgagee himself 
purchased the propérties, the landlord can bring the holding to’sale in execu- 
tion of decrees for arrears of rent only subject to the charge in the mort- 
gagee’s favour to the extent of the earlier mortgage of 1904. The later 
mortgage does not extinguish the earlier mortgage, nordoes the fact that a 
decree has been obtained on foot of the later mortgage make any difference, 
as a decree on a mortgage is as much “an encumbrance within the ‘meaning 
of S, 125,0f the Madras Estates Land Act as the original mortgage itself 


. There is no question of the plaintiffs being obliged.to-bring a suit'on the 
ofiginal mortgage and therefore the fact that now a suit will be barred on it 
does not deprive the mortgagee of his priority under S. 125. 


Srikanta -Sundararamiah v. Venkatasubbieh, (1924) 46 M.L.J. 380, 


followed. 
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Second appeal against the decree of the District Court of 
Chittoor in A.S. No. 217 of 1931 preferred against the decree 
of the Court of the District Munsiff of Sholingur in O. S, No. 
220 of 1930. 


> When the defendant (proprietor) was seeking to bring the 
suit lands to sale in execution of the rent decrees, the plaintiff filed 
claim petitions in the course of the execution proceedings connect- 
ed with these petitions before the Special Deputy Collector, 
Chandragiri, objecting to- the sale, etc. The Special Deputy Collec- 
tor dismissed the claims and hence this suit was filed on 27th - 
February, 1930 before the District Munsif of Sholinghur (1) for 
a declaration that the lands are not liable to be soldat all in execu- 
tion of these rent decrees on the ground that the decrees were 
invalid in law; (2) at least for a declaration that they can be sold 
only subject to his mortgage of 1904; and (3) for setting aside the 
claim order. The other facts appear from the judgnient but only 
the following dates are given as they may be useful. 


Muthuswamiah died in 1911 and Raghaviah in May, 1914. 
The first mortgage (Ex. A) was on 5th July, 1904 and the later 
mortgage (Ex. C) on 4th October, 1914 both in plaintiff’s father’s 
favour the consideration for Ex, C being the amount due under 


- Ix, A and- the balance cash to re-pay other debts. Ex. C com- 


prised all the properties included in the mortgage Ex. A°excluding 
the 10} guntas settled on Guruvamma and some other properties 
also. Exs. D and E were on 29th June, 1914, The will of 
Subbamma (Ex. F) was dated 2nd April, 1916 and she died a little 
later in that year. The sale-deed Ex. K was of 17th November, 
1917. Of the decrees Ex, II series, Exs. II and II (a) were of 20th 
December, 1917, Exs, II (b) and II (c)of 1921, II (d)of 1925 and 
II (e) of 1928. In 1926 the plaintiffs sued on Ex. C and obtain- 


‘eda decree and in execution purchased the lands themselves. 


Subbamma was a party only to Ex, II and died pending that suit. 
V. Ramadoss and T. Kumaraswanuah for Appellant, 


V. Ramaswamy Ayyar for Respondents. 


The Court delivered the following 

JupementT.—A number of questions, some of them by no 
means free from doubt or difficulty, have been raised in the 
course of the arguments in this second appeal. I propose to 
refer to most of them, but it seems to me sufficient for the 
purpose of the decision of this second appeal to express a final 
opinion upon only some of them. The other questions I prefer 
to leave open, because the scheme of the Estates Land Act in 


g 
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relation to claims preferred on the analogy of O. 21, r. 58, 
Civil Procedure Code, is very obscure. 

The properties in suit are ryoti lands situate in a proprie- 
tary village, and in 1904, the tenancy right in them belonged 
to one Ragaviah and his son Muthuswamy Aiyah. These two 
persons had executed a mortgage Ex. A, in favour of the first 
plaintiff’s father on the security of these lands. Muthuswamy 
Aiyah died in 1911 leaving a widow Guruvamma. Raghaviah 


died in 1914 and this case has proceeded on the footing that all 


the lands passed by survivorship to Raghaviah on Muthuswamy. 
Aiyah’s death. It is stated that Raghaviah left a will whereby 
he bequeathed the suit. properties to his daughter Subbamma 
but that will has not been produced. We however find that in 
about a month after Raghaviah’s death, there was an arrange- 
ment between Guruvamma and Subbanima (by Exs. D and E) 
whereby Guruvamma was given 10% guntas of land and the 
rest was taken by Subbamma. It is not clear whether this was 
only a notional division or whether there was a physical sepa- 
ration of the properties taken by them respectively. The 
evidence however shows that in the village accounts the whole 
land had been recorded as in the possession of Guruvamma and 
the lower appellate Court has accepted the suggestion made on 
behalf of the defendants that the patta for the whole land 
stood in Guruvamma’s name. . , 

It is clear from Ex. H that the proprietor knew that 
Subbamma was the legal representative of Raghaviah. 
Whether he knew his alleged will or not, it is not clear. Ithere- 
fore see no reason to think that in the matter of the registry of 
the lands in Guruvamma’s name the landlord must have acted 
in ignorance of Subbamma’s right; nor do I see any reason to 
suspect any fraudulent intention on his part. For all that 
appears in the evidence, Subbamma and Guruvamma and one 
Nageswara Aiyah, a brother of Guruvamma, seem to have 
lived together and lived so amicably down to the end that at 
her death Subbamma bequeathed all -her properties to this 
Nageswara Aiyah. The probabilities therefore are that Nages- 
wara Aiyah was looking after the properties on behalf of both 
Guruvamma and Subbamma and that as for some reason the 
properties had been entered in Guruvamma’s name in the village 
registers, nobody had any objection to its so continuing. It is 
significant that even after Nageswara Aiyah got the properties 
under Subbamma’s will he took no steps to obtain the registry 
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of that portion of the property in his name. On the other 
hand, when about a year after Subbamma’s death, both Guru- 
vamma and Nageswara Aiyah joined in selling all the proper- 
ties under Ex. K they accepted their liability for the decree 
passed under Ex. lI and also for the arrears of rent which 
afterwards came to be covered by the decree Ex. II-A. I have 
therefore come ‘to the conclusion that the lands must have been 
entered in Guruvamma’s name and patta issued in her name in 
respect of the whole extent that belonged to Raghaviah with 
the knowledge and in all probability with the consent of 
Subbamma and Nageswara Aiyah. 

Between 1915 and 1928, the proprietor obtained six 
decrees for rent (Ex. IT series). To only one of those suits 
did he make Subbamma also a party (Ex. Il). Even in that 
suit, she died during the pendency of the suit and it does not 
appear that any legal representative was brought on record. 
The amendment of the rule which enables a Court to dispense 
with the legal representative of an ex parte defendant had not 
then been introduced and it is therefore difficult to accept the 
suggestion of the learned District Judge that the mere fact of 
Subbamma having been impleaded in that litigation will give 
to that decree a validity which it otherwise will not have, when 
admittedly she died during the pendency of the litigation and 
no legal representative of hers was brought on the record. But 
I do not think it necessary to canvass this position at greater 
length, because for reasons already given I am of the opinion 
that in all the above circumstances the landholder was justified 
in treating Guruvamma as sufficiently representing the estate 
for the purpose of the suits. 

It is true that prior to the Estates Land Act it was the 
duty of the landholder to find out the person really entitled to 
the ryoti interest and that under S. 147 of the Estates Land 
Act of 1908 the landholder was relieved in respect of this duty 
only in cases of transfers but not in respect of succession. The 
amendment recently introduced so as to cover cases of succes- 
sion also has no application to the circumstances of this case. 
But in determining whether the landlord has properly dis- 
charged his duty in finding out the person whom he must treat ` 


as a tenant for the purpose of issuing pattas and instituting 


suits for rent, the principle recognised in Ramaswamy Chettiar 
v. Oppilamanit Chetiy1 and Bachu Soorayya v. Toomuloori 


1, (1909) 19 M.L.J, 671: LL.R. 33 Mad. 6. 


t 
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Chinna Anjaneyalui, may well be taken into account. The 
result is that if the landlord finding a person in possession bona 
fide believed that person to be legally in possession as heir and 
that person further happens to be entitled to an undivided share 
in the holding it will be scarcely fair to permit other persons 


entitled to the remaining undivided shares to treat the proceed- 


ings taken against the registered holder asa nullity so far as 
they are concerned, when with the knowledge of the landlord’s 
conduct they have chosen to stand by. I would uphold the 
learned Judge’s view in respect of Exs. II and II-A on the 
ground above stated and not on the ground adopted by the 
learned Judge. ; 

The above point of view will make a material difference 
in the test to be applied in respect of the decrees Exs. II-B, 
II-C and II-D. The learned Judge has held that these three 
decrees are nullities because they were obtained only, against 
Guruvamma after the properties had been sold away under 


` Ex. K and Guruvamma had presumably ceased to be in posses- 


sion. I have grave doubts as to whether the question of the 
validity of the decrees sought to be executed can at all be 
raised in these proceedings if they are to be regarded as 
analogous to claim proceedings. But as it is possible to regard 
the present suit as a mere declaratory suit independent of the 
provisions of O. 21, r. 63, Civil Procedure Code, 1 do not wish 
to base my decision on this narrow ground. Iflam right in 
the opinion that prior to the date of Ex. K, Guruvamma must 
be treated as a registered pattadar in respect of the whole 
extent of the holding and not merely of her 103 guntas, it will 
follow that the transferees who took the property under Ex. K 
will be governed by the provisions of S. 147 of the Estates Land 
Act. Mr. Ramaswamy Aiyar who appeared for the respondent 
argued that if proceedings had been taken against Nageswara 
Aiyah in respect of his share of the holding the principle of 
S. 147 would be applicable but it will not avail in respect of 
proceedings taken against Guruvamma..This argument ignores 
the fact that for at least a year after Subbamma’s death 
Nageswara Aiyah who had become entitled to Subbamma’s 
share as legatee had not taken any steps to bring his rights to 
the notice of the landlord though as Guruvamma’s brother 
living with her and looking after her ‘affairs he must 
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undoubtedly have been made aware that the landlord was 
treating Guruvamma as the registered pattadar in respect of the 
whole extent of the holding. Iam therefore not prepared to 
draw a distinction between so muchof the holding as belonged 
to Guruvamma which formed the subject-matter of the convey- 
ance under Ex. K and the rest of the holding which belonged 
to Nageswara Aiyah which also formed the subject-matter of 
the conveyance under Ex. K. The reference in Ex. K to the 
decree in S. No. 1163 of 1915 and to the arrears due for the 
three faslis which presumably formed the subject-matter of 
the decree in S. No. 1470 of 1917 undoubtedly put the vendees 
on notice of the liability of the property purchased by them for 
payment of rent both past and future. -If for several years 
after this purchase these vendees did not take steps under S. 147 
to get themselves registered as pattadars, I do not see any 
justification for punishing the landlord for his ignorance of the 
transfer. It is obvious that when it came to his knowledge he 
had no objection to implead these transferees as well in his suit 
as he did in Ex. II-E. Iam accordingly of opinion that the 
second appeal must be allowed to the extent of declaring that 
the appellant is entitled to execute not only the decrees, Exs. II, 
II-A and II-E, but also the decrees, Exs. II-B, IJ-C and II-D. 

As the memorandum of objections has not been pressed I 
need not say more than to point out that the above reasoning 
will itself suffice to justify the dismissal of the memorandum 
of objections even if it had been pressed. 


The other point raised in the second appeal is whether the 
learned Judge was right in holding that the appellant can bring 
the properties to sale only subject to the charge in plaintiff's 
favour to the extent of the amount due under Ex. A. On this 
point, I am of the opinion that the learned Judge’s conclusion 
is justified by S. 125 of the Estates Land Act. It is true that 
the mortgage Ex. A has been taken into account in Ex. C, a 
later mortgage executed by Subbamma in 1914, and Ex. C is 
more than a mere renewal of Ex. A. But on the principle 
recognised in Velayuda Reddi v. Narasimha Reddit and Sree- 
kanta Sundararamiah v. Venkatasubbiah2, it seems to me 
proper to recognise in favour of the plaintiffs the benefit 
intended to be conferred by S. 125 to the extent of Ex. A. I 
do not feel compelled to treat Ex. C as extinguishing Ex. A to 





1, (1916) 32 M.L.J. 263. 2. (1924) 46 M.L.J. 380, 
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the detriment of the mortgagee: nor does it seem to me to make 
any difference that a decree had been passed on foot of Ex. C. 
It was recognised in Venkatarayudu v. The Maharajah of 
Pithapuramt, that a decree on the mortgage will be as much 
an encumbrance within the meaning of S. 125 as the original 
mortgage itself. 

Mr. Ramadoss pointed out that at the present date no suit 
can be maintained on Ex. A and he contended that on the 
principle of the decision in Mahomed Ibrahim Hossain Khan 
v. Ambika Prasad Singh2, all rights under Ex. A must be 
deemed to have come to an end. This position does not appeal 
to me to be tenable. Ex. A had undoubtedly been acknow- 
ledged in Ex. C and the suit brought by the plaintiffs on Ex. C 
had ripened into a decree. No question therefore arises of the 
plaintiffs being obliged to bring a suiton Ex. A again. The 
case is not analogous to that of a puisne mortgagee having 
been left out from a suit instituted by the prior mortgagee 
against his mortgagor. It has often been pointed out that the 
charge created in favour of the landholder by the Estates Land 
Act in respect of rent is not in the nature of a mortgage 
and there is no justification for insisting that in a suit by a 
mortgagee whose mortgage would be saved by S. 125 of the 
Estates Land Act, the landholder should be impleaded as a 
party. I am-of opinion that the decision of Krishnan, J., in 
Sreekanta Sundararamiah v. Venkatasubbiah3 lays down the 
correct principle, if I may say so. 

I understand that during-the pendency of this litigation, 
the mortgagee had brought the properties to sale in execution 
of his mortgage decree and the landholder has brought the pro- 
perties to sale in execution of his rent decrees. It does not 
seem to me desirable to leave this litigation merely with a 
declaration of the rights of the parties as they stood at the 
date of the institution of the suit, because it is bound to lead 
to further litigation. This is just one of the class of cases 
where the Court will be justified in taking notice of the events 
that have happened during the pendency of the suit. It there- 
fore seems to me best in the circumstances to modify the lower 
appellate Court’s decree to the extent above indicated but at 
the same time send the case back to the Court of first instance 
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for the rights of parties to be worked out in accordance with 
the principle laid down in Sreekanta Sundararamiah v. 
Venkatasubbiah!. In the circumstances I am not disposed to 
make any order as to costs either in the appeal or in the 
memorandum of objections. 

I only wish to make a passing reference to some of the 
other questions raised by Mr. Ramadoss though as I have 
already indicated I do not propose to express any final opinion 


pon them. It has no doubt been held in Venkatarayudu v. 


The Maharajah of Pithapuram? and Suryanarayana v. Rama- 
chendrudu3 that there is nothing in the Estates Land Act to 
exclude the applicability of the claim procedure contained in 
rr. 58 to 63 of O. 21, Civil Procedure Code. It is however 
noticeable that while S. 89 of the Estates Land Act specifically 
provides for claims by third parties in cases of distraint of 
moveable property there is no provision in the body of the Act 
or in the schedule to applications corresponding to those under 
O. 21, r. 58, Civil Procedure Code. Mr. Ramadoss raised the 
question whether assuming the procedure by way of claim peti- 
tion is to be recognised in connection with the execution of 
rent decrees it could have been the intention of the legislature 
that the Civil Court should in a suit under O. 21, r. 63 have 
power to set aside the order passed by a Revenue Court on a 
claim petition. Itis however clear that a suit of the kind con- 
templated by O. 21, r. 63, Civil Procedure Code, cannot be 
instituted in a Revenue Court because no such suit is referred 
to in schedule B of the Estates Land Act. Mr. Ramadoss con- 
ceded that, though not exactly as a suit under O. 21, r. 63, a 
suit for similar relief may lie in a Civil Court as one for decla- 
ratory relief; but the particular basis on which the suit is to be 
maintained will have a material bearing upon the question of 
the period of limitation applicable thereto, namely, whether the 
one year’s rule of limitation is applicable to such suits or not. 
It will perhaps be more satisfactory if some of these questions 
are specifically dealt with by the legislature, but as I have 
already said, it is not necessary for the purpose of the disposal 
of the appeal to express any final opinion upon them. 
Leave refused. . 
S. V. V. ———— Appeal dismisssd, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VENKATARAMANA Rao. 
P. P. Koyakutti and others .. Appellanis* (Petitioners 
1, 2 and 4 to 6) 
Y. 
A. Veerankutti .. Respondent: (1st Res- 
; pondent). 

Limitation Act (IX of 1908), Art. 182 (2)—Mortgage suit—Preliminary 
decree—Appeal against—Final decree passed pending appeal—Execution peti- 
tion filed after appellate decree—Appeal in Art. 182 (2)—If means only appeal 
against final decree or includes appeal against preliminary decree—If original 
final decree can itself be executed or a fresh decree need be passed. 

Where pending an appeal against the preliminary decree in a mortgage 
suit, which was confirmed on appeal, a finaldecree was passed, an applica- 

. tion for execution of that final decree filed within 3 years of the date of the 
appellate preliminary decree but more than 3 years after the date of the final 
decree is in time within Art. 182 (2) of the Limitation Act and not barred. 
The expression “where there has been an appeal” in Art. 182 (2) means an 
appeal which is likely to affect the decree sought to be executed. 

Narsingh Sewak Singh v. Madho Das, (1882) I.L.R. 4 All. 274 and Somar 
Singh v. Deonandan Prasad Singh, (1927) I.L.R. 6 Pat. 780, followed. 

Fakir Chand Mandaly. Daiba Charan Parni, (1927) I.L.R. 54 Cal. 1052 
and Profulla Kumar Basu v. Sm. Sorojbala Basu, (1930) 35 C.W.N. 155, 
doubted. i l ; 

Ahammad Kutty v, Kottekkat Kuttu, (1932) 64 M.L.J. 251: I.L.R. 56 
Mad. 458, dissented from. 

It is not necessary to filea fresh application fora final decree or for 
amendment of the original decree but the original decree itself may be 
executed. If the decree is being executed, there is nothing to preclude the 
execution application being amended, as in the case of any decree which is 
being executed if modified in appeal, by inserting the correct figure as modifi- 
ed in appeal or by the addition of interest at the contract rate up to the date 


of the appeal. Tf itis a case of a mere affirmance of the decree, itis also. 


open to the decree-holder to waive the benefit of the interest at the contract 
rate up to the date of the appeal and hẹ can, if he chooses, have the original 
decree executed as it stands. 

. Jowad Hussain v. Gendan Singh, (1926) 51 M.L.J. 781: L.R. 53 I.A. 197; 
LL.R. 6 Pat. 24 (P.C.) and Fitzholmes v. Bank of Upper India, Ltd., (1926) 
52 M.L.J. 366: L.R. 54 I.A. 52: LL.R.8 Lah. 253» (P.C.), distinguished as 
cases where there was no final decree passed during the pendency of the 
appeal against the preliminary decree. 

Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut dated 9th February, 1933, 
and made in A. S. No. 205 of 1931 preferred against the 
order of the Court of the District Munsif of Parpanangadi 
dated 11th August, 1931, and made in R. E. P. No. 442 of 
1930 in O. S. No. 273 of 1924 (A. S. No. 656 of 1925, 
District Court, A. S. No. 206 of 1926, Sub-Court). 


* C.M.S.A. No. 152 of 1933. 26th October, 1936, 





Koyakutti 


v. 
Veerankutti. 


2 
Koyakutti 


v. 
Veerankutti. 


408 THE MADRAS LAW JOURNAL REPORTS. [1937 


K. P. Krishna Menon for Appellants. 

K. Kuttikrishna Menon for Respondent. e 

The Court delivered the following . 

JupcmENT.—The main question argued in this appeal is 
whether an application to execute the final decree in a suit on a 
mortgage is barred by limitation. The relevant dates neces- 
sary for its disposal are as follows :— 


Preliminary decree ,. 2lst July, 1925. ° 
Final decree .. 9th November, 1925. 
Decree of the appellate Court confirming the 

preliminary decree .. 16th March, 1927. 
Application for execution . 15th March, 1930. 


The learned District Munsif held following the decision 
in Somar Singh v. Deonandan Prasad Singh that the applica- 
tion was not barred by limitation. But the learned Subordi- 
nate Judge following the decision of Madhavan Nair, J., in 
Ahammad Kutty v. Kottekkat Kuttu2 held that it was barred. 
The Article of the Limitation Act applicable to the case is 
Art. 182 (2): ' 

“ For the execution of the Three years. (where there has been an 
decree of a Civil Court. appeal) the date ofthe 


final decree or order of 
the appellate Court.” 


The view of Madhavan Nair, J., is that the appeal in 
column 3 must be from the decree or order sought to be exe- 
cuted, that the appeal from the preliminary decree could not be 
held to be an appeal from the final decree sought to be execut- 
ed and when there is no appeal against the final decree, limita- 
tion would run from the date of the said decree. The view 
of the learned Judges of the Patna High Court in Somar 
Singh v. Deonandan Prasad Singh! which was dissented from 
by Madhavan Nair, J., is thus expressed by Kulwant Sahay, 
J., at p. 785: , 

“There is nothing here to show that the appeal must be against the 
decree sought to be executed. In my opinion the intention of the Legislature 
in making the provision was that if an appeal in any way imperils the decree 


sought to be executed then the date of the final disposal of the appeal should 
be the date from which the period of limitation ought to be computed.” 


This view was taken in two early cases decided with 
reference to Art. 179 (2) of Act XV of 1877 which corres- 
ponds to Art. 182 (2) of the present Limitation Act and the 
language of both the articles is word for word the same. In 
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Narsingh Sewak Singh v. Madho Das1, Oldfield and Brodhurst, 
JJ., observed: 


“The article makes limitation run, ‘where there has been an appeal,’ 
from ‘the date of the final decree or order of the appellate Court’, and we 
think the appeal contemplated is an appeal in the suit, not necessarily an 
appeal from the original decree in the suit.” 


In that case, . . . . .adecree was passed on the 
23rd August, 1873, but a review of the judgment was admitt- 
ed and a decree passed on 29th November, 1876, by which the 
original decree was altered. Then an appeal was preferred by 
the plaintiff from the decree passed on review, and on a cross- 
objection taken by the defendant, the decree made on review 
was set aside by the High Court on the 28th March, 1879. It 
was held that the time for execution of the original decree ran 
from the 28th March, 1879, though an appeal therefrom was 
preferred. So far as I know this decision has never been 
doubted or dissented from but has since been followed. 


In Lutful Hug v. Sumbhudin Pattuck2 the facts were as 
follows: An ex parte decree was passed on 7th February, 
1876. On the 15th November, 1876, the defendant made an 
application to revive the suit. The application was rejected on 

-tbe 15th November, 1876, and an appeal therefrom was dismiss- 
ed on the 19th November, 1877. It was held that the limita- 
tion for the execution of the decree ran from 19th November, 
1877, the date of the final order of the High Court. Morris, J., 
says: 

“The application to revive the suitreally kept the decree open, and that 


decree did not become final until the order of the Appellate Court was passed 
on the 19th December, 1877.” 


I am aware that the above decision was dissented from in 
Fakir Chand Mandal v. Daiba Charan Parni3 and Profulla 
Kumar Basu v. Sm. Sorojbala Basu4. But I doubt the 
correctness of the said decisions and other cases which have 
taken a similar view as, in my opinion, the decisions in 
Narsingh Sewak Singh v. Madho Dasi and Lutful Huq v. 
Sumbhudin Pattuck2 are consistent with the principle enunciated 
by the Privy Council in Nagendra Nath Dey v. Suresh 
Chandra Dey: $ 


“It is at least an intelligible rule that, so long as there is any question 
sub judice between any of the parties, those affected shall not be compelled 


1, (1882) LL.R. 4 AIl 274. 2. (1881) LL.R.8 Cal. 248. 

3. (1927) LL.R. 54 Cal. 1052. 4. (1930) 35 C.W.N. 155. 

5, (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: LLL.R. 60 Cal. 1 at 7 (P.C). 
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to pursue the so often thorny path of execution, which, if the final result is 
against them, may lead to no advantage”. 


As already stated by me, the decision in Narsingh Sewak 


-Singh v. Madho Dasi has since been followed in Nagappa 


Bandappa v. Gurushantappa Shankrappa? and the interpretation 
placed on the article by the former decision that the appeal 
need not necessarily be from the decree sought to be executed 
was accepted. (Vide Patkar, J., at page 395 and Barlee, J., 
at page 399.) Madhavan Nair, J., ignores the principle laid 
down by the Privy Council referred to by me above when he 
says: 

“Tam not satisfied there is much substance in the argument that the final 


decree is imperilled by the decree that may be passed by the appellate Court 
on the appeal against the preliminary decree”. 


The view in Somar Singh v. Deonandan Prasad Singh8 
has since been confirmed by another division Bench of the 
same High Court in Somar Singh v. Devanandan Prasad4 which 
refused leave to appeal to His Majesty in Council against the 
said decision, Somar Singh v. Deonandan Prasad Singh3. 
Dawson Miller, C.J., made the following observations in the 
course of the judgment with which I agree, namely :— 


“Tt is further well established that the test in such cases is whether the 
decree of the appellate Court imperils the validity of the decree it is sought 
to execute. There can be no doubt that the appeal to the High Court from 
the preliminary decree, had it been successful, would have had the effect of 
discharging the final decree passed by the trial Court as well as the pre- 
liminary decree. It seems to follow, therefore, as a matter of course that 
the appeal in this case was not only an appeal from the preliminary decree 
but an appeal from all that naturally followed by the passing of that decree, 
namely, the final decree for sale which after all is merely part of the 
machinery prescribed for carrying out the direction for sale contained in the 
preliminary decree. In these circumstances, it seems to me upon the decided 
cases and upon the established principles that there is no real substance in the 
objections taken by the appellant to the decision of this Court”, 


I may also point out that Rankin, C.J., in Profulla 


` Kumar Basu v. Sm. Sorojbala Basu5, observed that he was not 


prepared to say that the case in Somar Singh v. Deonandan 
Prasad Singh was wrongly decided. Even Madhavan Nair, 
J., says that the wording of cl. 2 of Art. 182 as it stands 
supports the conclusion arrived at by the learned Judges of the 
Patna High Court but the context according to him compelled 
him to take the view he did. J am therefore of opinion that 





1. (1882) I.L.R. 4 All. 274. - 2. (1932) I.L.R. 57 Bom, 388. 
3. (1927) ILL.R. 6 Pat. 780. 4, ALR. 1928 Pat. 581, 
5. (1930) 35 C.W.N. 155. 
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the expression “where there has been an appeal” means an 
appeal in the suit which is likely to affect the decree sought to 
be executed. I therefore respectfully dissent from the decision 
of Madhavan Nair, J., in Ahammad Kutty v. Kottekkat Kuttul 
and following the decision in Somar Singh v. Deonandan 
Prasad Singh? hold that the application is not barred by 
limitation. 

Mr. Kuttikrishna Menon contends that the application for 
execution of the final decree in this case is not maintainable. 
His argument is that after the decree of the appellate Court 
` affirming the preliminary decree there must be a fresh final 
decree and the decree originally passed in pursuance of the 
preliminary decree of the first Court is not capable of execu- 
tion. This objection was not taken in the Courts below and 
must be deemed to have been abandoned. If the said objection 
has been taken, it would have been open to the learned District 
Munsiff to treat the application for execution as an application 
for a final decree and pass a final decree if it was necessary. 
(Vide Appa Rao v. Krishna Aiyangar3 and Narasimha Rao v. 
Gangaram4,) Were it necessary to decide this question, I am 
of opinion that a fresh application for a final decree or amend- 
ment of the original decree is not necessary. In support of his 
contention Mr. Kuttikrishna Menon relied on the recent 
decision of Pandalai, J., in Ramaswami Aiyar v. Pakkirt 
Pathar' and the decisions of the Privy Council in Jowad 
Hussain v. Gendan Singhé and Fitzholmes v. Bank of Upper 
India, Lid.”, If the decisions are closely examined they do not 
support his contention. But before doing so, let me refer to 
the relevant provisions of the Civil Procedure Code in force 
at the material dates when the various decrees were passed in 
the case. Under O. 34, r. 4 in a suit for sale, the Court shall 
pass a preliminary decree ordering an account of the amount 
due to the mortgagee for principal and interest and for his 
costs of the suit or declaring the amount so due and directing 
that if the defendant pays into Court the amount so due on a 
date within six months from the date of declaring the amount 
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so due to be fixed by the Court the plaintiff shall deliver up 
to the defendant all title deeds relating to the property and 
if so required re-transfer the property and if such payment 
is not made the mortgaged property be sold. Under r. 5 
the Court is bound to pass a final decree either at the instance 
of the mortgagor or at the instance of the mortgagee when 
the mortgagor on or before the date fixed either pays the 
money into Court or commits default. In case the mort- 
gagor pays the money into Court the decree will be directing 
the mortgagee to deliver possession of the documents of title 
relating to the mortgaged property and if so required to re- 
transfer the mortgaged property to the mortgagor or put 
the mortgagor in. possession thereof. If default is committed 


` in payment, the Court is bound to pass a final decree directing 


the mortgaged property or sufficient portion thereof to be 
sold. A decree so passed is valid and operative and remains 
in full force till it is modified or reversed in appeal. Pendency 
of an appeal from the preliminary decree does not operate 
as a stay of further proceedings in the suit or the passing 
of the final decree or the execution thereof unless there has 
been a stay by the appellate Court. This is the view taken by 
a Bench of the Allahabad High Court in Khair-un-nissa Bibi v- 
Oudh Commercial Bank, Ltd. and it has since been affirmed by 
a Full Bench of the Allahabad High Court in Sat Prakash v. 
Bahal Rai®. In both the cases the conclusion was reached after 
an elaborate examination of the provisions of the Code and the 
relevant decisions including those of the Privy Council. The 
same view was taken by the learned Judges of the Patna High 
Court in Iswari Prasad Singh v. Raghubans Lals. The prelimi- 
nary decree may be reversed in appeal in which case the final 
decree goes with it. It may be modified or confirmed. In either 
case if the final decree already obtained has not been executed 
the decree-holder can have the decree amended by inserting the 
correct figure as modified in appeal or by the addition of 
interest at the contract rate up to the date of the appeal or the 
decree-holder can apply for a fresh final decree. This is the 
course pointed out by Pandalai, J., in S. P. S. R. Subramania 
Ayyar v. Oomer Cotty Haji4. If the decree is being executed 


1. (1929) LL.R. 51 All. 640. 2, (1930) T.L.R. 53 All. 283 (F.B.). 
3. (1934) LL.R. 13 Pat. 379, 
4. (1933) 38 L.W. 933. 
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there is in my opinion nothing to preclude the execution appli- 
cation being amended as in the case of any decree which is 
being executed if modified in appeal. If it is a case of a mere 
affirmance of the decree it is open to the decree-holder to 
waive the benefit of the interest at the contract rate up to the 
date of the appeal and he can, if he chooses, have the original 
decree executed as it stands. There is nothing in law to pre- 
vent him from doing so and it is not possible to understand 
how a decree which was valid and operative ceases to be so by 
-the mere fact that the preliminary decree on which the final 
decree was passed was confirmed in appeal. In Khatr-un-nissa 
Bibi v. Oudh Commercial Bank, Ltd.1, the final decree in a suit 
on a mortgage passed during the pendency of an appeal from 
the preliminary decree which was eventually affirmed by the 
Court of appeal was held to be valid and binding on the parties 
and capable of execution. It seems to me that this is the 
correct view to take under the law as it stands. There is nothing 
in the decisions of the Privy Council against this view. Both in 
Jowad Hussain v. Gendan Singh2 and Fitzholmes v. Bank of 
Upper India, Lid.8, there was no final decree passed during the 
pendency of the appeal against the preliminary decree. Mr, 
Kutti Krishna Menon relied very strongly on the observations 
of Banerjee, J., in Gajadhar Singh v. Kishan Jiwan Lal4 which 
were approved by the Privy Council in Jowad Hussain v. 
Gendan Singh2. The observations are to the effect that the 
rule “ contemplates the passing of only one final decree in a 
suit for sale upon a mortgage”. Both in Jowad Hussain v. 
Gendan Singh? and Fitzholmes v. Bank of Upper India, Ltd.3, 
the question that was considered was one of limitation for an 
application.for a final decree. Their Lordships observed that 
the limitation ran-only from the date of the preliminary decree 
which was confirmed on appeal and which was the only decree 
in the cause on which the final decree could be passed. Their 
` Lordships were not dealing with the question as to what should 
happen if a final decree as required by the Code was passed 
during the pendency of the appeal. In Gajadhar Singh v. 
Kishan Jiwan Lal4 also there was no final decree passed during 
the pendency of an appeal against the preliminary decree and 








1. (1929) I.L.R. 51 All. 640. 
2. (1926) 51 M.L.J. 781: L.R. 53 LA. 197: LL.R. 6 Pat. 24 (P.C.). 
3. (1926) 52 M.L.J. 366: L.R. 54 L.A. 52: LL.R. 8 Lah. 253 (P.C.). 
4. (1917) LL.R. 39 All. 641, 
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the observations of Banerji, J., therein were explained by the 
Full Bench of the Allahabad High Court in Sat Prakash v. 
Bahal Rail thus: 

“We are of opinion that the expression ‘itis impossible to hold that 
there can be more final decrees than one in a suit for sale upon a mortgage’ 
must mean that on the date when Gajadhar Singh presented his application 
praying for the final decree to be passed, there could not be more than one 
final decree, and as the preliminary decree of the trial Court was superseded 
by the decree passed in appeal, the trial Court could not possibly have made 
final the original preliminary decree which has ceased to exist”. 

No authority has been cited before me to show that it is 
obligatory to apply for a fresh final decree. I am therefore of 
the opinion that it was competent to the plaintiffs to execute 
the final decree obtained by them as it stood. 

In the result, I allow the appeal with costs. 


Leave granted. 
S.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice MOCKETT. 
Addepalli Lakshmanaswamy .. Appellant* (Defendant) 
v. 
Gadireddi Narasimha Rao .. Respondent (Plaintiff). 
Promissory note—Plea of nominal transaction—Allegation of—Illegality 
vitiating the note—Note alleged to have been executed in pursuance of an 


aitempi to stifle prosecution—Not in fact found—The Court must be satisfied 
as to the vitiating circumstances—Onus on the defendant alleging it. 


The defence to a claim ona promissory note was that the note had been 
executed nominally as it was so connected with certain transactions between 
the promisee and another ‘person that the defendant should be held to have 
incurred no liability whatever except to see that the third person paid up his 
dues to the promisee or that the transaction was illegal as being the result of 


_ an agreement to stifle a proposed criminal prosecution by the promisee against 


the third person. The plaintiff wanted to avoid an investigation of some of 
these questions on the ground that he was a bona fide holder in due course 
having obtained an endorsement of the promissory note from the promisee 
firm for consideration and without notice of any vitiating circumstances. 

The lower Court found that the execution of the suit note could not be 
said to be vitiated on the ground of illegality of consideration. 

Held, (1) that the authorities showed that the mere possibility of a talk 
of criminal proceedings at some stage or another would not make the 
transaction illegal; the Court ‘should be satisfied that the note was given in 
pursuance of an agreement to stifle a prosecution; 





1. (1930) I.L.R. 53 All. 283 at 288, 
* Appeal No. 178 of 1934, 29th July, 1936, 
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(2) that as the defendant admitted the execution of the note, the onus 
prima facie lay upon him to prove absence of consideration or other cir- 
cumstances exonerating him from liability ; and 


(3) that as that onus was not discharged, the plaintiff was entitled to a 
decree on the suit promissory note in the terms given by him. 


Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in O. S. No. 30 of 1933. 

V. S. Narasimhachar for Appellant. 

G. Lakshmanna and G. Chandrasekhara Sastri for 
Respondent. 

The judgment of the Court was delivered by 


Varadachariar, J—This is an appeal by the defendant 
against a decree on a promissory note (Ex. A) admittedly 
executed by him in favour of a Marwari firm of Rajahmundry 
for Rs. 3,250. The defence on the merits is framed in very 
general terms in issue No. 1, viz., “ was the pro-note executed 
under the circumstances mentioned in the written statement 
and is it void?’ The question has been argued before us 
under various aspects. One of the pleas put forward by the 
defendant was that the pro-note was executed nominally. The 
learned Judge rightly observes that on the defendant’s own 
showing it is difficult to understand this plea. The substance 
of the defence, however, is that the execution of this note is so 
connected with certain transactions between that Marwari firm 
and one G. Krishnamurthi, a merchant of Rajahmundry, 
that the defendant should be held to have incurred no liability 
whatever except to see that Krishnamurthi paid up his dues 
to the Marwari firm or that the transaction was illegal as 
being the result of an agreement to stifle a proposed criminal 
prosecution by the Marwari firm against Krishnamurthi. The 
-plaintiff apparently wanted to avoid an investigation of some 
of these questions on the ground that he was a bona fide 
holder in due course having obtained an endorsement of the 


‘promissory note from the Marwari firm for consideration and ` 


without notice of any vitiating facts. The learned Subordinate 
Judge has rightly held that the plaintiff has not made out this 
ground of claim. There is sufficient justification for the 
learned Judge’s opinion that it is the Marwari firm that is 
conducting the suit through the plaintiff and that the plaintiff 
“must have been aware of the circumstances under which the 
promissory note came to be executed. 

In dealing with what we have stated above to be the main 
defence in the case, it is necessary to examine what exactly, 
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happened on or about the date of the suit pro-note, ùe., 26th 
September, 1930. Krishnamurthi had borrowed moneys from 
the Marwari firm on the security of the stock of Aluminium 
circles stored in rooms in Krishnamurthi’s house, the key of 
the rooms being in the possession of the Marwari firm. It was 
the practice for Krishnamurthy to remove from those rooms, 
with the consent of the Marwari firm, so much of the stock as 
he wished to utilise for his own purpose, on payment of a 
proportionate part of the debt calculated on the footing that 
500 pound circles could be released on payment of Rs. 325. 
The books of the Marwari firm as well as Krishnamurthi’s 
books show that on or about 26th September, 1930, the firmhas 
credited Krishnamurthi with a sum of Rs. 3,276 out of which, 
deducting a sundry item of Rs. 26 separately entered, the 
sum of Rs. 3,250 is separately entered in Krishnamurthi’s books 
as having come to him from the defendant, and paid over by 
him to the Marwari firm. Krishnamurthi’s book also shows this 
transaction under a column provided for adjustment entries as 
distinct from another column dealing with cash transactions. It 
is the defendant’s case that on the 25th when the stock in the 
rooms was weighed it was found to be short by about 5,000 
circles, that the Marwari firm through P. W. 1 threatened 
a prosecution against Krishnamurthi and that as part of an 
arrangement for the abandonment of the contemplated prose- 
cution it was suggested to him by the Marwari himself that he 
might execute a promissory note for a sumof Rs. 3,250, because 


the Marwari was not prepared to accept the suggestion made 


by the defendant that a pro-note for that amount might be taken 
from Krishnamurthi himself. The defendant would add that 
he was assured even at that time that this was merely done to 
bring a kind of pressure on Krishnamurthi to satisfy the debt 
in the ordinary course and the pro-note was not intended to be 
enforced against himself. P.W. 1 attempts to dissociate the suit 
transaction from the transactions between the Marwari firm 
and Krishnamurthi. We are not satisfied that either party has 
stated the whole truth. After a careful examination of the 
evidence, we are of opinion that the learned Subordinate Judge 
has come to a correct conclusion on the facts in summarising 
the result of the evidence as follows: i 

“There can be no doubt that the Marwari took the pro-note as represent- 


ing the loss sustained by him on the 5,000 and odd pounds of aluminium 
circles that were found missing on the 25th September, 1930”, l 


t 
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The learned Judge rejected the story that there was any 
agreement to stifle a prosecution; his view was that the 
Marwari probably threatened to make a report to the Police 
because he would naturally have been anxious to trace the 
aluminium circles which were found short on weighment. 
There was no doubt some basis for a suspicion that that portion 
of the stock could not have disappeared without Krishna- 
murthi’s knowledge but on the other hand the evidence itself 
shows that Krishnamurthi turned round against the Marwari 
because the keys of the rooms in which the stock had been 
stored were in the possession of the Marwari. 

The idea of a prosecution of Krishnamurthi seems to us an 
invention. What is most likely to have happened is that as the 
parties were not able to agree as to how the goods could have 
disappeared they were anxious to investigate the loss, Whether 
Krishnamurthi in his own mind was conscious of any worse 
conduct on his part is not a material point for the decision of 
this case. If the Marwari did not proceed further with the 
contemplated complaint, it is difficult in the circumstances to 
draw from it the inference that there was an agreement to 
stifle a prosecution. It is not as if the evidence clearly esta- 
blishes conduct on Krishnamurthi’s part which would have 
justified a prosecution or even led the Marwari to think that 
there was a reasonable chance of success in launching such a 
prosecution. This being the true position at the time when the 
promissory note was executed, wesee no reason to differ from 
the view of the lower Court that the execution of the promis- 
‘sory note could not be said to be vitiated on | the ground of 
illegality of consideration, 


The authorities show that the mere possibility or a talk of 
criminal proceedings at some stage or another will not make 
the transaction illegal. The Court must be satisfied that the 
pronote was given in pursuance of an agreement to stifle a pro- 
sécution. It was pointed out as early as in Ward v. Lloyds 
that the mere fact that the plaintiff did not prosecute the 
defendant as at one time he threatened will not warrant the 
Court in coming to the conclusion that there was an agreement 
‘on his part to abstain from prosecuting. If the fact of the 
actual commission of the offence is beyond doubt and the plain- 
tiff knew of it his abstaining from prosecuting would afford 
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some foundation for the argument that the non-prosecution 
must have been the result of an agreement not to prosecute. 
But as stated already there is very little basis in this case for 
finding that the Marwari could have ever seriously thought 
that Krishnamurthi had committed any offence. Further, this 
is certainly not the case of a person who wishes to gain some 
money not already due to him, as a.result of some arrange- 
ment entered into on the threat of criminal proceedings; P.W. 
1 has only taken steps to secure payment to himself of a por- 
tion of the money undoubtedly due to him from Krishnamurthi 
and in respect of which the security had admittedly become 
insufficient when on weighment on 25th September, 1930, it 
was found that the stock was less than it should be. 


Mr. Narasimhachariar, the learned counsel for the appel- 
lant, recognised the distinction between cases in which there is 
a pre-existing civil liability and those in which there is no such 
pre-existing liability, but he pointed out, that in many cases 
where this distinction is recognised the pre-existing liability is. 
that of the very person who gave a subsequent note or security 
and the security or note is not given by a stranger. In that 
connection he relied on the observations of Cotton, L.J., in 
Flower v. Sadler1. But this circumstance is only a factor to 
be borne in mind in drawing the inference of fact as to 
whether the promissory note was given in pursuance of an 
agreement to stifle a prosecution. It is nota principle of law 
that wherever a third person undertakes the liability of another 
in circumstances similar to those in the present case, the third. 
person’s promise is either without consideration or vitiated by 
illegality. In Dwijendra Nath Mullick v. Gopiram Gobinda- 
ram2, Sukhdeo Dass v. Mangal Chand3 and Adhikanda Sahu 
v. Jogi Sahu4 we find that third persons had undertaken the 
liability either individually or jointly with the person originally 
liable, in circumstances similar to those’ in the present case; 
and in all of them the learned Judges held that the transaction 
was not vitiated on the ground of illegality. It may be that if 
Krishnamurthi’s liability still continued or if the present 
defendant was such a stranger to Krishnamurthi in respect of 
their pecuniary transactions that the defendant could be held 
to have intervened in this matter only with a view to save 





1. (1882) 10 Q.B.D. 572 at 576. 2. 1925) I.L.R. 53 Cal. 51. 


3. (1917) 41 LC, 812, 4. (1921) 70 I.C. 295. 
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Krishnamurthi from prosecution, the inference of an agree- 
ment to stifle a prosecution would easily follow; but the evid- 
ence establishes that the defendant and Krishnamurthi were 
interested in each other’s business and the defendant had 
advanced large amounts to Krishnamurthi. There is even a 
suggestion in the defendant’s cross-examination that he was a 
partner in this very Aluminium business of Krishnamurthi but 
that is nothing more than a suggestion. Anyhow, the defen- 
dant’s-admissions themselves are sufficient to show that it was 
not merely as a friend that he was interested in Krishnamurthi’s 
affairs. What is more significant in this case is that on the 
date of Ex. A not merely had the Marwari firm treated 
Krishnamurthi’s liability to them as reduced by this sum of 
Rs. 3,250 but there are corresponding entries in Krishna- 
murthi’s books crediting the defendant with that sum and also 
crediting the Marwari with that sum. The subsequent settle- 
ment of accounts between Krishnamurthi and that Marwari 
firm has also proceeded on the footing that Krishnamurthi’s 
liability to the firm had already been reduced by this sum of 
Rs. 3,250. It is thus clear that there was a perfectly intelligi- 
ble reason for the Marwari and Krishnamurthi and the defen- 
dant entering into this transaction, viz., that to avoid all 
questions as to how the stock came to be reduced they arranged 
that it might be treated asa redemption of so much of the 
stock by Krishnamurthi on the usual terms, of payment of 
Rs. 325 for every 500 circles removed and the defendant was 
willing to find the money or undertake the liability to enable 
Krishnamurthi to do so. In this view there is no basis either 
for the suggestion that there could have been no consideration 
for Ex. A or that the agreement could only have been to stifle 
a criminal prosecution. 


It was next argued by Mr. Narasimhachar that as the 
plaintiff came into Court with a case that consideration for 
Ex. A passed in the form of a cash payment and that it had 
nothing to do with the transactions between Krishnamurthi 
‘and the Marwari firm, we should dismiss the suit when we hold 
that that case had not been made out. In support of this argu- 
ment, he relied on the observations of Sundara Aiyar, J., in 
Raghavalu Chetti v. Sabapathy Chetti! and the observations of 
a learned Judge of the Allahabad High Court in Ram Jash v. 


1. (1911) 21 M.L.J. 1013. 
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Markande Pathak1. We do not think that on a question of 
this kind it is possible or desirable to lay down any hard and 
fast rule. Itis true that the decision of the Court must be 
based upon the evidence in the case and not upon any specula- 
tion as to the possibility of a case not found in the evidence. 
In the present case, as the defendant admitted the execution of 
the suit promissory note, the onus prima facie lies upon him 
to prove absence of consideration or other circumstances 
exonerating him from liability. We have held that he has not 
succeeded in proving either absence of consideration or illega- 
lity of consideration. If thé matter stood there, undoubtedly 
the plaintiff’s suit must have succeeded. Where a plaintiff who 
also leads evidence fails on the story that the consideration 
was paid in a particular form, it may sometimes happen that 
the Court may be unable to come to any conclusion as to what 
the consideration was. But inthe present case, as we have 
already explained, that is not the position to which the Court 
is driven. Krishnamurthi’s books have been exhibited as 
evidence on the defendant’s side. They undoubtedly show the 
true nature of the transaction and when the evidence is 
examined in the light of those books it is sufficient to establish 
that the defendant’s story is false in so far as he brings in an 
element of illegality into the transaction and also in so far as 
he pleads that there was an understanding that Krishnamurthi 
alone should be held liable for the whole amount of his debt to 
the Marwari firm and that the defendant should not be liable to 
the Marwari firm even to the extent of the amount taken over 
under Ex. A. If in these circumstances the Court holds that 
the suit transaction is supported by consideration, we do not 
think this can be said to be a case in which the Court will be 
giving the plaintiff a decree on mere speculation. If portions 
of the plaintiff’s case are false, that will be a matter to be 
taken into account in dealing with the question of costs. We 
do not think that.any principle of law requires us to hold that 
the suit should necessarily be dismissed in such circumstances. 
If the defendant could plead that he had been taken by surprise 
on any particular point that would be another matter. But 
that is not the position here. We therefore agree with the 
learned Judge that the plaintiff was entitled to a decree on the 
suit promissory note in the terms given by him. 


— 





ry 


1, A.LR. 1934 All. 1068, 
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It was next contended on the authority of the cases in 
Nanak Ram v. Mehin Lali and Sesha Aiyar v. Mangal Doss 
Jee? that the suit note should be held to be one not supported 
by consideration. But the facts here are different. In 
Sesha Aiyar v. Mangal Doss Jee? the learned Judges were 
dealing with the matter merely on the pleadings, before any 
evidence had been recorded and they only observe that there 
was no admission in the written statement that the promisee 
at the request of the promisor put himself to any loss. But 
here we have already pointed out that as-the result of Ex. A 
the Marwari firm released Krishnamurthi pro tanto from his 
liability to the firm and except for the plea of illegality it 
cannot be said that it was not done at the defendant’s instance 


and asa result of the promissory note. The casein Nanak 


Ram v. Mehin Lall proceeded on a very different set of facts 
and it is not necessary to refer to them here in detail. 


It was lastly suggested that just as Krishnamurthi made 
some payments which have been endorsed on the suit note, 
Krishnamurthi has settled the whole account including the suit 
debt with the Marwari firm and that therefore there is no 
liability any longer outstanding under Ex. A. The endorse- 
ments on Ex. H. however clearly establish that Krishnamurthi 
discharged the Marwari’s debt only after excluding the amount 
due under Ex. A. 

The respondent has fileda memorandum of objections 
objecting to the order of the lower Court in respect of costs. 
The learned Subordinate Judge took the view thatas the 
plaintiff as P. W. 1 persisted in putting forward the case that 
Ex. A represented a cash transaction independent of the deal- 
ings between Krishnamurthi and the Marwari firm, the case is 
one in which the Court should exercise its discretion as to costs 
against the plaintiff, not only to the extent of depriving the 
plaintiff of his costs but even of directing the plaintiff to pay 
the defendant’s costs. This seems to us wholly unwarranted. 
In certain cases the Court might refuse to award costs even to 
a successful plaintiff, if he had been guilty of improper conduct 
in connection with the institution or trial of the case; but there 
is little or no precedent for directing a successful plaintiff to 
pay the-defendant’s costs, when the learned Judge has himself 





1. (1877) I.L.R. 1 AH. 487. 2. (1909) 20 M.L.J. 144. 
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held that the conduct of the defendant in putting forward his 
pleas or in conducting his case has been no better than that of 
the plaintiff. We were at one stage disposed to think that we 
might be doing justice between the parties by directing them to 
bear their respective costs in the lower Court but Mr. Laksh- 
manna, the learned counsel for the respondent, rightly insisted 
that the defendant’s reply notice left the plaintiff no alternative 
but to institute the suit because the defendant wholly declined 
to pay any portion of the suit claim. In these circumstances, 
we think the proper order as to costs in the lower Court will 
be that the defendant should pay to the plaintiff the institution 
fee, namely, Rs. 322-7-0 but that in other respects the plaintiff 
and the defendant should bear their respective costs in the 
lower Court. In the result, the appeal is dismissed with costs 
and the memorandum of objections is allowed to the extent 
above indicated. There will ne no order as to costs in the 
memorandum of objections. 
K.C. f —— Appeal dismissed and 
Memo. of objections 
allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATASUBBA Rao AND MR. 
JUSTICE CORNISH. 
Sellappa Chettiar and others .. Appellanis* (Defendants) 
v. 
Suppan Chettiar and others .. Respondents (Plaintiff and 
Defendants 1 and 2). 


Impartible estate—Debts incurred by the holder—Mortgage of properties 
by holder and his son—How far binding on the estate—Purchase of a house 
whether conferring a “benefit” on the estate—Right of junior members, 
whether a mere “spes successions ”"—Impartible Estates. Act (Madras Act 
II of 1904). 

Where a holder of an impartible estate (now deceased) and his son 
(defendant 1) mortgaged some of their impartible properties to secure a debt 
of Rs. 8,300.consisting of two parts (1) Rs. 4,892 borrowed for the purpose of 
redeeming from an earlier mortgage a house purchased, and (2) Rs. 3,408 
borrowed for meeting the expenses of the marriage of the late Zamindar’s 
daughter, and the question arose how far the above debts could bind the . 
impartible estate. 

Held, that if the original purchase of the house could be justified, it would 
follow that that part of the debt should be held binding. Naturally it led to 
the question, what was the extent of a manager’s power in regard to buying a 





* Appeal Suit No. 418 of 1931. 12th November, 1936. 
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property. To hold that the rule of benefit should be confined only to cases 
where both need and benefit co-existed would be to disregard ‘ benefit’ as 
affording a distinct ground of justification. The transaction need not be of a 
* defensive nature’. The pronouncements of the Judicial Committee would 
not justify the narrower view being taken of the expression ‘for the benefit 
of the estate’. 


Jagat Narain v. Mathura Das, (1928) 1.L.R. 50 All. 969 (F.B.), followed. 


Hunoomanpersaud v. Mussuntat Babooee, (1856) 6 M.I.A. 393 and Palani- 
appa v. Deivasikamony, (1917) 33 M.L.J.1: L.R. 44 I.A. 147: LL.R. 40 Mad. 
709 (P.C.), discussed and explained. 


(2) In order to prove that the purchase of the house could be said to 
have conferred abenefit upon the’ estate in the sense interpreted above, it 
was not sufficient to show that the house was used for residential purposes. It 
ought to be shown that the house formed an accretion to the impartible 
estate. The mere fact that the money borrowed represented a portion of the 
proceeds of the sale of a fraction of the impartible estate raised no presump- 
tion of an intention to incorporate. Therefore it should be held that the 
mortgage to the extent of Rs. 4,892 was not for a purpose binding upon the 
estate. The transaction would affect, however, the Zamindar’s life interest. 
But as he had died before the action, the plaintiff could derive no benefit 
from the alienation made by the previous holder. 


(3) That Ramasami Naik v. Ramasami Chetty, (1907) 17 M.L.J. 201: 
‘LL.R. 30 Mad. 255, which held the interest of the coparceners to be a mere 
„Spes successionis could no longer be regarded as the correct law in view of the 
pronouncements of the Judicial Committee in Shiba Prasad Singh v. 
Prayag Kumari Debi, (1932) 63 M.L.J. 196: L.R. 59 I.A. 331; I.L.R. 59 Cal. 1399 
(P.C.) ; Sri Raja Ramakrishna Rao v. Court of Wards, (1899) 9M.L.J. Sup. 
1: L.R. 26 I.A. 83: LL.R. 22 Mad, 383 (P.C.); Batjnath Prasad Singh v. Tej 
Bak Singh, (1920) 40 M.L.J. 387: L.R. 48 I.A. 195: LL.R. 43 All. 228 (P.C.); 
Chowdhury Chintamun Singh v. Nowlukho Konwari, (1875) L R. 2 I.A. 263: 
I.L.R. 1 Cal. 153 (P.C.) and Collector of Gorakhpur v. Ram Sundar Mal, 
(1934) 67 M.L.J. 274: L.R. 61 LA, 286: LL.R. 56 All. 468 (P.C.). 


(4) That under the Impartible Estates Act no member could make any 
alienation which would enure beyond his own life time. Therefore no diffi- 
culty there would be in holding that the mortgage in question, to the extent 
of the first item-of the consideration, affected the life interest of the first 
defendant by reason of his having joined in the transaction of his father, the 
last holder of the impartible estate. 


(5) The other amount of Rs. 3,408 was a debt borrowed for a legal neces- 
sity in so far as the evidence that the amount had been utilised in meeting the 
expenses of the marriage of the late Zamindar’s daughter was not contra- 
dicted. Therefore to that extent what passed to the mortgagee was the 
entire estate in the properties and not merely life interests of the two execu- 
tants. 


Appeal against the decree of the District Court of West 
Tanjore at Tanjore in O.S. No. 16 of 1928. 


T. L. Venkatarama Aiyar for Appellants. . 


B. Sitarama Rao and S.R, Muthuswami Aiyar for Respon- 
dents. 
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The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This suit has been brought to 
enforce a simple mortgage granted to the plaintiff on 8th 
January, 1916 (Ex. A) by the first defendant and his father, 
the late Zamindar of Neduvasal to secure the re-payment of 
Rs. 8,300. It may be mentioned that the plaintiff was a 
usufructuary mortgagee under two earlier deeds executed in 
his favour on 16th December, 1910, for about Rs. 86,000. The 
suit mortgage comprises six villages, of which four have been 
subsequently sold by the first defendant and his father to the 
second defendant by Ex. F dated 14th August, 1919. The 
latter by Ex. H dated the Ist June, 1925, conveyed his interest’ 
to defendants 3 to 5 reciting in the deed that the original pur-. 
chase was intended to be on their behalf. 


The only persons contesting the suit are defendants 3 to: 
5. The first defendant, it may however be stated, originally 
filed a defence, but subsequently. not only withdrew it but 
admitted the plaintiff’s claim. ug eee. | 5 

The villages in question are part of an impartible BE 
of which the first defendant’s ‘father was the proprietor at the 
time the suit mortgage was granted. Defendants 3 to 5 con-. 
tend that. the alienation was made without legal necessity and is 
consequently not binding on the estate under S. 4 of the 
Impartible Estates Act (Madras Act II of 1904). The effect: 
of that section is that the power of the proprietor in regard to- 
alienating his estate or binding it by his debts, is co-extensive- 
with that of a manager of a joint Hindu family, not being a 
father or grandfather; in other words, the Act doés not recog- 
nise the doctrine either of antecedent debt or of pious obliga- 
tion. (See Venkatalingama Nayanim Bahadur v. | Aruna- 
chellam Chetiiar1.) The short question therefore is, was the 
alienation made for a purpose which would have been held’ 
justifiable, had it been made by a manager of coparcenery 
property? Before dealing with the question, we may observe 
(and it is conceded), that it is unnecessary to enquire in this 
suit, what interest, if any, defendants. 3 to 5 have acquired in 
the suit property by reason of the alienations anentioned above 
(Exs. F and H). 





1. (1924) 19 L. W. 132. 
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The mortgage amount of Rs. 8,300 consists of two parts: 


(1) Rs. 4,892 borrowed for the purpose of redeeming 
from mortgage a property at Tanjore known as “Kamala 
Vilas”. i ' 

(2) Rs. 3,408 borrowed for meeting the expenses of the 
marriage of the late Zamindar’s daughter, i.e., the first defen- 
dant’s sister. In regard to the former amount, the facts are 
these. The late Zamindar purchased a house known as 
‘Kamala Vilas’ on the 26th June, 1915, for Rs. 6,500. The 
house had been previously mortgaged and the Zamindar under- 
took to discharge the mortgage debt. This amounted to Rs.4,892, 
which sum was paid from the amount borrowed from the plain- 
tiff. If the original purchase of the house can be justified, it 
follows that this part of the debt must be held to be binding. 
This raises the question, what is the extent of a manager’s 
power in regard to buying property? It isnot doubted that the 
power of the manager can be exercised not only in a case of 


need but also “for the benefit of the estate ”. This has been held‘ 


in numerous cases which have followed Hunoomanpersaud v. 
Mussumat Babooee but as regards what is meant by the 
expression ‘the benefit of the estate,’ there has been a conflict 
of judicial opinion. One view seems to be, that unless the 
transaction is of a defensive character, in the sense that it is 
calculated to protect the estate from some threatened danger 
or destruction, it cannot be said to be for the benefit of the 
estate. We are unable to place this narrow interpretation upon 
the words in question. If the true doctrine is that the 


s defensive character ”’-is to be the test, the distinction between: 


necessity and benefit disappears. For, suppose an alienation 
is made for raising funds to preserve some part of the estate 


from extinction, it is difficult to say in this instance whether. 


the purpose is one of need or one of benefit, but there can be 
no doubt that the primary purpose is one of need. Suppose, 


again, money is raised for defending the estate from hostile: 


litigation. Here again, the question whether the purpose is 


one of necessity or benefit presents similar difficulty. The: 


fact is that benefit and need are so intervoven in such cases as 


to make the demarcation difficult. To hold therefore that the- 


rule of benefit should be confined only to cases where both 
need and benefit co-exist, would be to disregard ‘ benefit’ as 








- 1. (1856) 6 M.I.A. 393. 
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“affording a distinct ground of justification. In Hunooman- 


persaud v, Mussumat Babooee! the rule is stated with sufficient 
emphasis upon benefit as furnishing a further ground. Their 
Lordships say: 

“It (the power) can only be exercised rightly in a case of need, or for 
the benefit of the estate. But where in the particular instance, the charge is 
one which a prudent owner would make in order to benefit the estate, the 


bona fide lender is not affected by the precedent mismanagement of the 
estate”. 


In this passage the reference to ‘prudent owner’ when 
considering the question of benefit, is not without significance. 
That seems to show that their Lordships are thinking of 
‘benefit ’ as something distinct from ‘need’. Their Lordships 


then go on to say: 


“The actual pressure on the estate, the danger to be averted or the 
benefit to be conferred upon it, in the particular instance, is the thing to be 
regarded”, 


- This seems to have given rise to the view that the ‘pressure’ 
and the ‘danger’ referred to here are examples of the ‘benefit’ 
mentioned. In Palaniappav. Deivasikamony?, their Lordships 
of the Judicial Committee point out the difficulty of stating 
precisely what is meant by ‘benefit’ used in this connection. 
The whole passage is worth quoting: 

“No indication is to be found in any of them as to what is, in this 
connection, the precise nature of the things to be included under the descrip- 
tion ‘benefit to the estate’. Itis impossible, their Lordships think, to give a 
precise definition of it applicable to all cases, and they do not attempt to do 
so. The preservation, however, of the estate from extinction, the defence 
against hostile litigation affecting it, the production of it or portions from 
injury or deterioration by inundation, these and such like things would 
obviously be benefits. The difficulty is to draw the line as to what are, in this 
connection, to be taken as benefits and what not”. 

Their Lordships recognise the difficulty (we may add, 
possibly also the danger) or attempting a precise statement of 
what are included in the term ‘benefit’, To infer from the 
three instances given in the passage that the transaction should 
be of a defensive nature, does not seem warranted by the 
language used. These three instances are given as cases of 
obvious benefit, which seems necessarily to imply, far from 
suggesting the contrary, that cases of less obvious benefit are not 
to be excluded. Indeed, it could be easily conceived what strange 
anomalies would arise were the restricted view to prevail. To 


1. (1856) M.I.A. 393. 
2. (1917) 33 M.L.J. 1: L.R. 44 LA. 147: LL.R. 40 Mad. 709 (P.C.). 
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take a familiar example, where unproductive immovable pro- 
perty is sold with a view to the investment of the proceeds in 
the purchase of more suitable property, we fail to see why the 
sale should be condemned as not being for a justifiable purpose. 
Other similar cases may be supposed, in which it would be in 
the interests of the coparcenery to sell ancestral property with 
a view to make a fresh purchase. Is it to be held that a 
manager cannot sell the family dwelling house situated in a 
slum, in order to buy a fresh property intended for the future 
tesidence of the family? Again, is a manager to be debarred 
from selling the dwelling house in a remote village, when the 
family for educating its children shifts its residence to a 
town? Or again, is it proper to hold that a manager can 
tepair a dilapidated family house, but cannot incur a debt for 
the purpose of reasonably improving and enlarging it? The 
Full Bench of the Allahabad High Court, in a forcible and 
lucid judgment, repelled the theory that the transaction must 
necessarily be of a “defensive nature” (Jagat Narain v. 
Mathura Dasi) and we agree with the opinion expressed there 
that the pronouncements of the Judicial Committee would 
not justify the narrower view being taken of the expression 
“for the benefit of the estate’. 

The question then remains, whether the evidence adduced 
here is sufficient to prove that the purchase of the house could 
be said to have conferred a benefit upon the estate in the sense 
we have interpreted it. There was no attempt made to show 
in what circumstances or for what purpose the house was 
purchased. Mr. Sitarama Rao for the plaintiff relies upon the 
recital in Ex. F to the effect that on its date, namely, in 1919, 
the Zamindar and his family were actually résiding in that 
house. Granting the recital to be evidence, it merely shows 
that the house was used for residential purposes, but that is 
hardly sufficient. Moreover, it ought to be shown that the 
house formed an accretion to the impartible estate, for, if 
there was no intention to incorporate it, the purpose could 
hardly be described as justifiable. In Ex. F it is stated that 
for the repair of this house, a part of the amount raised under 
that document was utilised. The mere fact that the money 
represents a portion of the proceeds of the sale of a fraction 
of’ the impartible estate raises no presumption of an intention 





1. (1928) I.L.R. 50 All. 969 (F.B.). 
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to incorporate; beyond that, no evidence whatsoever has been 
adduced. We must therefore hold that the mortgage to the 
extent of Rs. 4,892 was not for a purpose binding upon the 
estate. The transaction would, however, affect the Zamindar’s 
life interest; but as he had died before the action, the plaintiff 
could derive no benefit from the alienation made by the 
previous holder. 


This leads us to the question whether the Zamindar’s son, 
ie., the present first defendant by joining in the mortgage 
conveyed any interest to the plaintiff. Mr. T. L. Venkatarama 
Aiyar strongly contends, relying upon some cases of which 
Ramasami Naik v. Ramasami Chetti! is the most important, 
that in the case of an impartible joint family estate, the 
coparceners other that the Zamindar in possession have no 
right of ownership. This question has been fully considered. 
in two recent decisions of the Judicial Committee and their 
Lordships ‘have with great emphasis repelled the contention 
that there was no co-ownership. In Shiba Prasad Singh v. 
Prayag Kumari Debi2 their Lordships, in the judgment 
delivered by Sir Dinshaw Mulla, review the case-law on 
the point arid show that the decisions proceed upon two 
apparently inconsistent views; one set of decisions (Sartaj 
Kuari v. Deoraj Kuari8, the first Pittapur cases and 
the second Pittapur case5), proceed on the view that there 
is no co-ownership, while the other line represented by 
Baijnath’s case®, rests upon the principle that there is a right 
of survivorship, which in turn is founded upon co-ownership. 
Their Lordships point out that the inconsistency is apparent 
and not real. It is the general law of the Mitakshara that 
regulates the partible and impartible property alike belonging 
to a coparcenery, but in the case of impartible property, 
custom has’ superseded the general law in certain respects. 
As regards the right of survivorship, the general law not having 
been superseded by custom, that right still remains and that is 
what was: held in Baijnath’s cases. To this extent the estate 





1. (1907) 17 M.L.J. 201: I.L.R. 30 Mad. 255. 
2. (1932) 63 M.L.J. 196: L.R. 59 LA. 331: LL.R. 59 Cal. 1399 (P.C.). 
3. (1888) L.R. 15 LA. 51: LL.R. 10 AH. 272 (P.C.). i 
4. (1899) 9 M.L.J. Sup. 1: L.R. 26 I.A. 83: LL.R. 22 Mad. 383 (P.C.). 
5. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: I.L.R. 41 Mad. 778 (P.C.). 
6. (1921) 40 M.L.J. 387 : L.R. 48 LA. 195: LL.R. 43 All. 228 (P.C.). 
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retains its character of joint family property and right of 
co-ownership is preserved. Their Lordships citea passage 
from the judgment of Sir J. Colville in Chowdhury Chintamun 
Singh v. Nowlukho Konwaril, where the right of the junior 
members is referred to as a contingent right of property, which 
they can part with or transfer. After full discussion, the 
position is this summed up by their Lordships: 

“ Though the other rights which a coparcener acquires by birth in joint 
family property no longer exists, the birth-right of the senior member to take 
by survivorship still remains. Nor is this right a mere spes successionis 
similar to that of a reversioner succeeding on the death of a Hindu widow to 
her husband’s estate. Itisa right which is capable of being renounced and 
surrendered. Such being their Lordships’ view it follows that in order to 
establish thata family governed by the Mitakshara in which there is an 
ancestral impartible estate has ceased to be joint, itis necessary to prove an 
intention, expressed or implied, on the part of the junior members of the 
family to renounce their right of succession to the estate.” (Shiba Prasad 
Singh v. Prayag Kumari Debi?.) 

What this decision lays down is the very opposite of what 
has been held in Ramasami Naik v. Ramasami Chetti. 
The contention was put forward that the interest possessed by 
the junior members, if any, was only a spes successionis and 
that contention was definitely rejected. It is noticeable that in 
the passage quoted above, the right of the senior member to 


take by survivorship is referred to as his birth-right capable of 


being renounced or surrendered. 


In Collector of Gorakhpur v. Ram Sundar Mal, their Lord- 
ships, in the judgment delivered by Lord Blanesburgh, reaffirm 
this doctrine. They first point out that the Sartaj Kuari’s 
cased and the first Pittapur case6 appeared to be destructive of 
the rule that an impartible Zamindari could be in any sense 
joint family property, but they go on to say that this view, 
apparently implied in these cases, was definitely negatived by 
Lord Dunedin when delivering the judgment in Baijnath’s 
caset. Then they make the following significant observation :— 


“One result is at length clearly shown to be that there is now no reason 
why the earlier judgments of the Board should not be followed, such as, for 
instance, the Chellapallee case? which regarded their right to maintenance, 








1. (1875) L.R. 2 L.A. 263: I.L.R. 1 Cal. 153 (P.C.). 
2. (1932) 63 M.L.J. 196: L.R. 59 I.A. 331 at 345 and 346: LL.R. 59 Cal. 


1399 (P.C). 
3. (1907) 17 M.L.J. 201: LL.R. 30 Mad. 255. 
4, (1934) 67 M.L.J. 274: L.R. 61 LA. 286: LL.R. 56 All. 468 (P.C.). 
5. (1888) L.R. 15 I.A. 51: LL.R. 10 All. 272 (P.G.). 
6. (1899) 9 M.L.J. Sup. 1: L.R. 26 I.A. 83: LL.R. 22 Mad. 383 (P.C.). 
7. (1921) 40 M.L.J. 387: L.R 48 LA. 195: LL.R. 42 All, 228 (P.C). 
8. (1901) 10 M.L.j. 294: L.R. 27 LA. 151: LL.R. 24 Mad. 147 (P.C). 
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however limited, out of an impartible estate as being based upon the joint 
ownership of the junior members of the family.” (Collector of Gorakhpur v. 
Ram Sundar Ma.) 


After further discussion, their Lordships observe that 
while the power of the holder of an impartible Raj to dispose 


‘of it by deed or by will remains definitely established, the right 


of the junior branch to succeed by survivorship on the extinc- 
tion of the senior branch has also been definitely and emphati- 
cally reaffirmed: “nor must this right be whittled away; it 
cannot be regarded as merely visionary”. 


In view of these pronouncements of the Judicial Committee 
we can no longer regard Ramasami Naik v. Ramasami 
Chetti? which held the interest of the coparceners to be a mere 
Spes successionis, as having laid down the correct law. 


It is unnecessary to consider whether a member other than 
the Zemindar in possession can, by transferring his interest, 
bring in a stranger; nor is it necessary to enquire whether one ' 
member can, by making a transfer, affect the interest possessed 
by members other than himself. (See Sivagnana Tevarv. Peria- 
sam13, dealing with Padamattur estate in Sivaganga Zemin- 
dari). For, under the Impartible Estates Act no member 
could make an alienation which would enure beyond his own 
lifetime. We have therefore here no difficulty in holding that 
the mortgage in question to the extent of the first item of the 
consideration affects the life interest of the first defendant by 
reason of his having joined in the transaction. 


Then passing on to the next item of the consideration, 
namely, Rs. 3,408, we must hold that the debt to that extent 
was borrowed for a legal necessity. The plaintiff has deposed 
that the amount was utilised in meeting the expenses of the 
marriage of the late Zamindar’s daughter. The evidence 
stands uncontradicted. The mortgage was executed in 
January, 1916, and the marriage had been performed in the 
previous July. In Exs. D and D-1, written by the Zamindar 
to the plaintifi’s father in June and July, 1915, he refers to the 
proposed marriage and applies for a loan. A sum of Rs. 500 
was borrowed under Ex. C, a promissory note executed in 
December, 1913, by both the father and the son. The plaintiff 





1. (1934) 67 M.L.J. 274: L.R. 61 LA. 286 at 302: LL.R. 56 All, 468 (P.C.). 
2. (1907) 17 M.L.J. 201: L-L.R. 30 Mad. 255. 
3. (1878) L.R. 5 I.A. 61: LL.R. 1 Mad. 312 (P.C.). 
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deposes that they borrowed this amount for the purpose of 
making jewels in view of the intended marriage. The plain- 
tiff’s evidence is consistent with the recital not only in Ex. A, 
the mortgage deed, but in Ex. F under which the contesting 
defendants claim. We must therefore hold that this extent 
what has passed to the plaintiff under the mortgage is the 
entire estate in the properties in question and not merely the 
life interests of the two executants, namely, the late Zamindar 
and the first defendant. 


The only contention that remains is as regards interest. 
We agree with the learned Judge that the stipulation in respect 
of it does not amount to a penalty and that the amount claim- 
ed is therefore due. 


Lastly, the direction in paragraph 5 of the decree as to the 
passing of a personal decree, it is conceded, cannot stand and 
it is accordingly deleted. 

In the result, for recovering Rs. 3,408 and the interest 
thereupon, the mortgaged items can be sold, but for recovering 
the remaining sum, namely, Rs. 4,892 with interest upon it, 
what can be sold is the first defendant’s life interest alone in 
those properties, and we accordingly give judgment to that 
effect. The lower Court’s order as to the costs of the suit will 
stand, three-eighths of those costs being assigned to the former 
amount and five-eighths to the latter. 

` As regards the costs of the appeal, our order is that the 
appellants (defendants 3 to 5) shall pay two-thirds of the 
plaintiff-respondent’s costs. These costs also will be appor- 
tioned in the manner stated above. 


In the memorandum of objections we make no order as 
to costs. Time for redemption will be six months from now. 


K.C. Decree accordingly. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


Present :—lLorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


The United Motor Finance Company .. Appellants* 
vw. 
Messrs. Addison and Company, Limited .. Respondents. 


Deceit—-Suit for damages—Intention to injure, to cheat or to deceive— 
Sufficient basis for an action of decett—Law relating to actions for deceit— 
Measure of damages—Motor hire purchase system—Misrepresentations as to 
price and deposit—Financing firm put to loss— Right to recover damages. 

The plaintiff firm and the defendant company had a course of dealing 
between them by which the plaintiff firm acted as financiers .to enable the 
customers of the defendants to buy motor cars on a system of hire purchase. 
The defendants being owners of a car would agree with their customer 
upona price. The customer would pay immediately one-third of the price 
and the insurance premium. The plaintiff firm would become purchasers of 


` the car from the defendants by paying to the defendants the remaining two- 


thirds of the price and would enter into a hire purchase agreement with the 
customer whereby the-customer on getting delivery undertook to pay to the 
plaintiff firm the amount of such two-thirds within a year. From the 
beginning, when the arrangement between the parties for future business was 
made orally, it was expressly stipulated by the plaintiff firm that it would pay 
two-thirds of the actttal price to the customer and no more, and that the 
customer should pay not less than one-third of the price asa condition of 
the transaction being entered into by the plaintiff firm at all. The fraud 
charged in the plaint was that the defendants throughout represented that 
these stipulations were being observed whereas in certain cases the defendants 
had allowed a discount to the customer off the nominal price and allowed him 
to set it off against part of the initial deposit, or had effected the same result 
by buying from the customer a used cat at a price which was greater than 
any estimate of its value could justify, or had forwarded the proposal form 
and other documents to the plaintiff firm after the customer had been allowed 
to use the vehicle for sucha period that the transaction did not relate toa 
new car but to a used car of depreciated value which afforded no security to 
the plaintiff firm in respect of the hirer’s liability for theinstalments. The 
plaintiff firm having sued for damages for deceit the trial Judge awarded 
damages on the basis of what the plaintiffs had lost by entering into the 
transactions. On appeal, a Division, Bench of the High Court varied the 
findings of the trial Judge with respect to certain items. The plaintiff firm 
thereupon preferred an appeal to the Privy Council. 


Held, that the trial Judge had correctly applied the law as laid down in 
Derry v. Pezk, (1889) L.R. 14 App. Cas. 337, with reference to actions for 
deceit, and that the intention to deceive was not necessarily an intention to 
injure or to cheat, and if the defendants made to the plaintiff firm a statement 
as to price and deposit which they knew to be untrue, and did so with a view 
to the plaintiff firm entering into a purchase, there was sufficient basis for an 
action of deceit, provided the plaintiff firm had relied upon the statement. 





_*P.C, Appeal No..60 of 1936. 10th December, 1936. 
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Held, further, thatthe resulting damages could not be modified on the 
footing that though in the absence of misrepresentation the plaintiff firm 
would not have made the contract with the defendants or with the hirer 
which it did in fact make, nevertheless even if it had known the facts it would 
have entered into some other contract and thus lost money in any event, and 
that the plaintiff firm was entitled to damages on the basisof what the 
plaintiffs had lost by entering into the transactions. 

Derry v. Peek, (1889) L.R. 14 App. Cas. 337, applied. 

Decision of the Madras High Court (Varadachariar and Burn, JJJ, 
reversed. 

This is an appeal from an appellate decree of the High 
Court of Judicature at Madras dated the 3rd February, 1936, 
which modified a decree made on the 9th May, 1934, by 
Mr. Justice Stone sitting on the Original Side of the said 
Court. 


The course of dealing between the parties and the fraud 
alleged against the defendant are fully set out in the judgment of 
their Lordships. The trial Judge (Stone, J.) held that the true 
price payable was the price paid by the hirer and that the defen- 
dants had no justification to charge the plaintiffs a higher price; 
that the defendants deliberately withheld information of the trad- 
ing in, and also that where there had been trading in for an 
inadequate price, the inflated price could not be charged to the 
plaintiffs. The Court of Appeal (Varadachariar and Burn, JJ.) 
held that the over-statement of the price was not relevant to the 
case, and that the defendants could do what they liked with the 
profits which had previously been made ona sale; and also that 
trading in was justifiable, and that the amount allowed was a 
matter for the defendants and not for the plaintiffs. 


De Gruyther, K.C. and S.P. Khambatia for Appellants.—The 
stipulation as to price between the parties agreed to orally at the 
interview between the directors of the defendant company and the 
partner of the plaintiff firm was an express stipulation that the 
plaintiff would pay two-thirds of the price to the hirer and that the 
hirer should not pay less than one-third of that price. The defen- 
dants’ documents represented that this stipulation had been 
observed strictly. Where the hirer had been allowed a discount 
the plaintiff would never have accepted the contract to pay the 
higher price if the true facts had been disclosed. The defendants 
were in a position of active confidence and were under a legal 
obligation to act honestly and to establish that they had so acted. 
The plaintiffs had torely on the defendant’s representations as to 
price and as to initial deposit and but for those representations the 
plaintiff would never have entered into the suit transactions, It is 
not necessary for the plaintiffs to establish fraud on the part of 
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the defendants but if it were necessary, then the plaintiffs had 
given sufficient proof of such fraud., The view taken by the trial 
Judge in regard to the price chargeable to the plaintiffs, the dis- 
count, and the trading in, is the right view and the view taken by 
the Division Bench is erroneous. The plaintiffs are entitled in 
law to the full damages claimed on the basis of what the plaintiffs 
have lost by entering into the transactions. 

S. P: Khambatta followed for Appellants——The initial deposit 
was made heavy with the express purpose of acting asa deterrent 
to the hirer and for the protection of the plaintiffs, its object being 
to prevent the hirer turning a new car into a second-hand car, 
depreciating it, then putting it on the hands of the plaintiffs in 
that condition (see Auto Supply Co., Ltd. v. Raghunatha Cheity,1 
per Coutts-Trotter, C.J.). The defendants have made a fraudulent 
misrepresentation such as will maintain an action of deceit inas- 
much as the misrepresentation was made with intent to mislead the 
plaintiff into accepting the transaction. (See Kerr on Fraud, 
pp. 29 and 30.) ` 


A, M, Dunne, K.C.and Sir T. Sirangman for Respondents.— 
The view taken by the Division Bench of the High Court that the 
over-statement of the price was not relevant to the contract and that 
the defendants could do what they liked with the profits which had, 
been made on the previous sale was correct. The plaintiffs have 
not given sufficient proof of the terms of the contract as'made by 
the oral agreement between the parties. With regard to the dis- 
counts allowed to the hirer and the cases of trading in the plain- 
tiffs had knowledge of the practice. The plaintiffs have not 
sufficiently established upon the evidence the allegation that the 
defendants appreciated the misrepresentations. The represen- 
tations even if not true were not such as would ground a charge of 
fraud. The plaintiff’s case lies on deceit and the plaintiffs have 
failed to establish an intention on the part of the defendants to 
cheat. The trial Judge wrongly applied the law as laid down in 
Derry v. Peek, 


Sir T. Strangman followed for the respondents and referred 
to the evidence on record of the arrangement arrived at between 
the parties. 

10th December, 1936. Their Lordships’ judgment was 
delivered by ; 


Sır GEORGE RANKIN.—The plaintiff firm sues the defen- 
dants, who are a limited company trading in Madras, for 





1. (1929) 57 M.L.J. 618 at 620, 621. 
. 2 (1889) L.R. 14 App. Cas. 337. 
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damages for fraud in connection with the sale of motor 
vehicles. The parties had been dealing with each other since 
1924, and until 1929 the dealings gave rise to no complaint, 
but in respect of 40 transactions of 1929 and 1930, the present 
action was brought on 7th August, 1933, on the Original Side 
of the High Court at Madras. It was tried by Stone, J., in 
1934 and by his decree dated 9th May, 1934, he found for the 
plaintiff firm in respect of 25 transactions, directing an inquiry 
as to damages. On appeal, a Division Bench (Varadachariar 
and Burn, JJ.) varied his findings, with the result that the 
plaintiff firm succeeded as to 12 items, but in respect of some 
of these damages were directed to be assessed on a different 
basis from that adopted by Stone, J. 


_ On this appeal to His Majesty the decision of the Division 
Bench was complained of in respect of 35 out of the original 
40 transactions; but, the appeal not having been pressed as to 
certain items and their Lordships not having called upon the 
respondents in respect of certain others, 19 transactions are all 

‘that need be canvassed in this judgment. The decree of the 
Division Bench will stand as regards the following items, viz., 
1, 2, 4, 6, 10, 18, 20, 21, 22, 23, 29, 32, 33, 34, 39 and 40. In the 
case of items 3, 5, 8, 9 and 19 the decision of Stone, J., in 
favour of the defendants has not been challenged. 


The course of dealing between the parties was that the 
plaintiff -firm acted as financiers to enable customers of the 
defendants to buy motor cars (or buses) on a system of hire 
purchase. The defendants being owners of a car would agree 
with their customer upon a price. The customer would pay 
immediately one-third of the price, the insurance premium 
for a year and the cost of the stamp for the agreement in 
writing. The plaintiff firm would become purchasers of the 
car from the defendants by paying to the defendants the 
remaining two-thirds of the price (less an agreed commission) 
and would enter into a hire-purchase agreement with the 
customer whereby the customer on getting delivery undertook 
to’ pay’ to the plaintiff firm the amount of such two-thirds plus 
certain further sums (‘charges’) by instalments within a 
year. i ` 

Before May, 1929, the plaintiff firm had no representative 


or office in Madras; and the transactions were entered into by 
the plaintiff firm’s Calcutta office receiving from the defendants 
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proposal forms, invoices, letters, etc., by post, and answering 
the same by sending cheques, etc., in like manner. In May, 
1929, however, the plaintiff firm appointed one Ponting to act 
for them. The exact extent of his authority isa matter of 
some dispute between the parties, but a main object of his 
appointment was to accelerate the carrying out of the transac- 
tions. Ponting would sign hire-purchase forms and authorise 
delivery to the defendants’ customers; telegraphing to Calcutta 
the amount for which the plaintiff firm’s cheque was required 
and posting the proposal forms, invoices, etc., to Calcutta. 


In December, 1930, the plaintiff firm stopped doing 
business with the defendants because of the matters now 
complained of. From the beginning in 1924, when the arrange- 
ment between the parties for future business was made orally 
by Miss Thear (Mrs. Palmer) with the directors of the 
defendant company, it was expressly stipulated by the plaintiff 
firm that it would pay two-thirds of the actual price to the 
customer and no more, and that the customer should pay not 
less than one-third of that price as a condition of the transac- 
tion being entered into by the plaintiff firm at all. The fraud 
charged by the plaint, so far as their Lordships are now 
concerned with it, is that the defendants, by the documents 
forwarded to the plaintiff firm, throughout represented that 
these stipulations were being observed, the price being stated 
at a definite figure and the customer represented as having paid 
a deposit of a definite amount (not less than one-third of the 
price) ; whereas in certain cases the defendants— 


(a) had allowed a discount to the customer off the 
nominal price and allowed him to set it off against part of 
the initial deposit. 

(b) had effected the same result by buying from the 
customer a used car at a price which was greater than any 
estimate of its value could justify. 

(c) had forwarded the proposal form and other docu- 
ments to the plaintiff firm after the customer had been allowed 
to use the vehicle for such a period that the transaction did 
not relate to a new car but to a used car of depreciated value 
which afforded no security to the plaintiff firm in respect of the 
hirer’s liability for the instalments. 

In all the cases to which these complaints relate loss has 
resulted to the plaintiff firm by reason that the hirers have 
: í Hi 
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failed to pay the instalments whichthey undertook to pay. The 
plaintiff firm says that it would never have entered into any of 
these transactions had it been told the real facts at the time. In 
particular, and with reference to the initial deposit by the hirer 
of one-third of the price, its case is that for hire-purchase 
transactions such a stipulation was essential in view of the 
heavy depreciation immediately involved when a new car is 
taken into use: unless a sufficient part of the price is paid on 
delivery of the car, a time may come when the hirer by use of 
the car has caused more wear than he has paid for, and when 
the value of the car as a used car may seem no great bargain 
for the instalments which have still to be paid, and be no good 
security therefor, 

The complaints above described under headings (a), (b) 
and (c) have reference to the transactions referred to in the 
plaintiff firm’s particulars by numbers as follows :— 

(a) 24, 25, 26. 

(b) (i) 7, 15, 27, 36, 38. 
(ii) 11, 12, 13, 14, 35, 37. 

(c) 16, 17, 28, 30, 31. 

(a) That the defendants gave to their customer, the 
‘“hirer,’’ discounts in’ the three transactions mentioned 
under this head is not disputed. The price and the discount 
were :-— 


Rs. Rs. 
Item 24 is és 5,050 325 00 
Item 25 és a 4,450 302 40 
Item 26 ie 4,175 177 12 0 


In each case the discount being allowed against the initial 
payment resulted not only in the plaintiff firm paying more 
than two-thirds of the real price but also in the hirer paying 
less than one-third thereof. The trial Judge, being of opinion 
that the plaintiff firm would not have entered into the transac- 
tions but for the defendants’ representations on these points, 
gave the plaintiff firm damages “on the basis of what the plain- 
tiffs have lost by entering into the transactions.” The Division 
Bench disallowed the plaintiffs’ claim altogether, being of 
opinion that the practice of “ taking trade-in cars and allowing 
large discounts’? was known to and winked at by those in 
charge of the plaintiffs’ Calcutta office and that the defendants 
must have honestly believed that the initial deposit was its own 
concern, In their Lordships’ opinion the view taken by the 
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trial. Judge was correct. The evidence does not justify the 
opinion of. the Division Bench that the plaintiff firm’s Calcutta 
office knew of these discounts and the evidence given- on behalf 
of the plaintiff firm is sufficient to establish that the plaintitfs 
relied on the defendants’ representations as to price and as to 
initial deposit. Ponting’s knowledge of the practice complain- 
ed of is not proved, but their Lordships are of opinion that the 
evidence as to Ponting’s duties and authority makes it irnpossi- 
ble to impute his knowledge to the plaintiff firm. The trial 
Judge in.their Lordships’ opinion correctly understood and 
applied the law as laid down in Derry v. Peek, with reference 
to actions for deceit. The only director of the defendant 
company to be called was Mr. F. G. Luker, of whom the Divi- 
sion Bench said that “he seems to know very little and remem- 
bers even less of the suit transactions’; but‘as Stone, J., who 
saw him in the witness-box, was of opinion that he gave-his 
evidence very fairly and frankly and was a man of 
integrity, their Lordships desire to make clear that the fraud 
practiced on the plaintiff firm was not his work nor did he 
know of it at the time. The defendants’ evidence does not 
enable the individual responsible therefor to be specified in 
each'case, but it is to be noted, even as regards the salesman 
responsible for carrying out each transaction, that in the view 
of Stone, J., and in their Lordships’ view, the representations 


‘ complained of were not made, so far as can be seen, with any 


intention to injure the plaintiff firm. The expectation was 
that each transaction would be carried out in due course, each 
hirer fulfilling his obligations. But as Stone, J., rightly held, 
the intention to deceive-is not necessarily an intention to injure 
or to cheat, and if the defendants made to the plaintiff firm a 
statement as to price and deposit which they knew to be 
untriie, and did so with a view to the plaintiff firm entering 
into a purchase, there is a sufficient basis for an action of 
deceit, provided always that the plaintiff firm relied upon the 
statement. No doubt if it could be said that the statement 
made..by the defendants was untrue but that the person 
making: it. did not appreciate that it was not the truth, this 
would be consistent with honesty and would ground no charge 
of fraud. But their Lordships cannot accept the suggestion 
that salesmen of motor cars would have any difficulty in appre_ 





1. (1889) L.R. 14 App. Cas. 337. 
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ciatirig the elements of falsity in the representations complained. 


of. Nor can they modify the resulting damages on the footing: 


that though in the absence of misrepresentation ‘the plaintiff 
firm would not have made the contract with the defendants or 
with the hirer which it did in fact make, nevertheless even if it 
had known the facts it would have entered into some other. 
contract and thus lost money in any event. It is not known, 


for example, whether any of the hirers could or would have 
paid a deposit of one-third of the real price, or what effect such, 
` payment might have had upon his subsequent action. It cannot: 
be assumed that the plaintiff firm would have been willing to’ 


depart from its well-considered terms—at all events without 
making special inquiry as to the hirer.or asking for the defen- 
dants’ guarantee. i : 


(b) The cases in which complaint is made that by allow- 
ing an excessive price fora used car the defendants in effect’ 


gave to the hirer an allowance off the price, fall into two 


grotips. In respect of the transactions numbered 7, 15, 27, 36: 
and 38 the Division Bench did not disagree with the trial Judge’ 


as regards the fact that the price allowed for the used car was 
such as to amount to the grant of a discount upon the price of 
the new car. In the cases numbered 11, 12, 13, 14, 35 and 37, 
however, the Division Bench were not satisfied that the price 
allowed for the used car was more than a fair price, at least in 
the opinion of the defendants. 


Their Lordships having examined these items in detail 
accept the view of the Division Bench in the case of No. ‘13; 
but ir each of the other cases have arrived at the same conclu- 
sion as the trial Judge. In respect therefore of 10 of the 11 
cases coming under this heading the plaintiff’s claim succeeds 
and the measure of damages must be the same as under 
heading’ (a). 


(c) The last group consists of five items. In the case of 
Nos. 16 and 17 Stone, J., had found for the defendants, but as 
regards Nos. 28, 30, 3l'he had given damages “on the basis of 
what the plaintiffs have lost by entering into the transactions.” 
The complaint here is that the defendants put forward to the 
plaintiff firm cars which had been for a considerable time in 
use as though they were new cars. The Division Bench, finding 
this to be the fact, held that the plaintiff firm could only be 
allowed: damages to the extent of two-thirds of the deprecia- 
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tion on the value of the car. Their Lordships are of opinion 
that the facts in each of these five cases entitle the plaintiff 
firm to recover as damages whatever it has lost by reason of 
its entering into the transaction. 

The result is that as regards 18 out of the 19 cases com- 
prised in groups (a), (b), (c) above the appeal succeeds. The 
plaintiff firm is entitled to damages and the measure of 
damages in each case is that described in the decree of Stone, 
J., by the words “on the basis of what the plaintiffs have lost 
by entering into the transaction.” Their Lordships will 
humbly advise His Majesty accordingly. ; 

As regards costs of the trial Court the plaintiff firm 
should get its costs calculated on the amount ultimately to be 
decreed to it, but as against that should pay to the defendants 
one-half of the defendants’ costs. The defendants, however, 
must pay the plaintiff firm’s costs of the appeal to the Division 
Bench and of this appeal. There will be no order with refer- 
ence to the costs of the examination of Mr. W. H. Luker on 
commission. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondents: Sanderson Lee & Co. 

S. P. K. Appeal allowed. 


B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Roshan Chinna Minulla Hussain 
Saheb .. Petitioner* (Defendant) 
Y. ` 
The Municipal Council, Adoni by 
its Commissioner A. Raghava . 
Reddi .. Respondent (Plaintiff). 

Madras District Municipalities Act (V of 1920), Ss. 86 and 345—Profes- 
sion tax—Suit for recovery—Limitation—Starting point—Date of service of 
bill demanding payment—Whether material. 

Under S. 345 of the Madras District Municipalities Act the period of 
limitation for a suit to recover the amount due by the assessee by way of 
property taxis three years fromthe date when a suit might first have been 
instituted, and for purposes of this section the period of limitation should be 


computed fromthe date of expiry of time prescribed for payment and not 
from the date when the bill demanding payment was served on the assessee. 











* C. R. P. No. 619 of 1935. 30th November, 1936, 
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Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Bellary in S. C. S. No. 255 of 1934. 


K. Srinivasa Rao for Petitioner. 
D. R. Krishna Rao for Respondent. 
The Court delivered the following 


Jupemrnt.—Two questions have been argued by Mr. 
Srinivasa Rao in this Revision Petition (1) whether the claim 
‘for assessment by the Municipal Council for the year 1930- 
1931 is barred by limitation and (2) whether the claim for the 
subsequent years 1931-1932 and 1932-1933 is illegal on the 
ground that the land is agricultural land. The lower Court 
held that the claim was not barred by limitation on the ground 
that notice of demand was served on the 18th March, 1931 
and the suit was instituted within three years from the said 
‘date. The learned Judge took the view that under S. 345 the 
period of three years runs from the date on which distraint 
might first have been made. It seems to me that this view is 
unsound. Under S. 86 of the District Municipalities Act 
‘which governs this case, the property tax shall be paid by the 
owner of the assessed premises within30 days after the com- 
mencement of the half year. So under this section the peti- 
tioner should have paid the amount due for the first half year 
within the’ lst May, 1930 and the amount due for the second 
half year within the Ist November, 1930. Under S. 345 the 
period of limitation for a suit to recover the said sum is 3 
years from the date when a suit might first have been institut- 
ed. In this case a suit might first have been. instituted on the 
Ist May, 1930, or Ist November, 1930 and 3 years having 
elapsed from that date the claim is admittedly barred by 
limitation. Mr. Krishna Rao contends that under r. 30 the 
limitation really commences after the expiry of 15 days from 
the service of the bill demanding payment. In my opinion that 
rule really does not apply to the case of a suit. R. 29 says: 


“ Where any tax not being a tax in respect of which a notice has to be 
served under S. 95, 102 or 108...» s- is due from any person the 
chairman shall serve upon such person a bill for the sum due before he 
proceeds to enforce the provisions of r. 30. The service of a bill is there- 
fore necessary for the enforcement of the provisions of r. 30”. 

Turning to r. 30 it will be‘seen that cl. (1) of that rule 
provides for distraint and cl. (2) provides for a case of pro- 
gecution. It is only in the case of a distraint the service of a 
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bill is a condition precedent. Similarly in the case of a 
prosecution it should be shown that a sufficient distraint of the 
defaulter’s property was impracticable. So far as the suit is 
concerned, the only provision in the rule is this: “Nothing 
herein contained shall preclude the Council from suing in a 
Civil Court for any tax due to it under the Act.” This pro- 
vision was introduced abundanti cautela for the purpose of 
indicating that the right of suit is not affected by the provi- 
sions of this rule. I am therefore of opinion that the claim. 
for the recovery of assessment for the year 1930-1931 is 
barred by limitation. 

So far as the second question is concerned, it depends 
upon the fact whether the land is agricultural land. The 
learned District Munsif negatived the defendant’s claim om 
the ground that there was no evidence that during the years of 
assessment the land was used as agricultural land and he also 
relied upon P. W. 1 in support of his conclusion. It seems to 
me that the learned Judge is wrong. There is evidence 
afforded by Exs. F and II, wherein it is distinctly indicated 
that the land was used as agricultural land from Fasli 1332. 
and P. W. 1 in his evidence clearly says that he does not know 
anything about the matter. On the evidence on record the 
land must be treated as agricultural land during the’ years. 
under assessment. I therefore reverse the decision of the 
learned Judge even in regard to this question. 


In the result the Civil Revision Petition is allowed and the 
plaintiff’s suit is dismissed with costs throughout. 
B. V. V. . Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Panprane Row. 


K. V. Sreenivasa Ayyangar and 
another .. Petitioners* 
Uv. 
Hindu Religious Endowments 
Board, Madras and others .. Respondents in both. 
Certiorari—Writ of—Orders of the Board of ‘Religious Endowments in 
exercise of powers vested by S. 18 of the Act (II of 1927) as amended— 
Petitioners—One, a member of a temple committee and another an aspirant 
to the office of trustee of a temple—Administrative orders not affecting pre- 
judicially the petitioners—No reason for writ issuing—No locus standi for 
petitioners to complain. 








* C. M. P. Nos. 4751 and 4680 of 1936. 15th Dece mber, 1936. 
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The Religious Endowments Board passed orders with regard to a certain 
District Circle Committee thus : “the committee is requested not to fill up the 
vacancies that may arise on the Board of Trustees of the above temple by 
efflux of time pending notification proceedings, etc.” and also “in view of the 
direction in Boards memo. notification, the non-hereditary trustees of the 
Devasthanam, whose terms of office expire during the pendency of notifica- 
tion proceedings, may continue to function as trustees till the conclusion of 
the said proceeding”. The proceedings referred to were proceedings taken 
under Chapter VI-A of the Hindu Religious Endowments Act (II of 1927) as 
amended by Act XII of 1935. The Board were taking proceedings under this 
Chapter in respect of the temple in question and the proceedings were then 
pending before the Board. The management was governed by a scheme 
framed by Court. Till the notification under Chapter VI-A of the Act was 
complete, the Board has no power to modify or alter the scheme framed by 


. the Court. Two petitions were presented by two'persons, one a member of 


Ae 


the temple committee in question and the other an aspirant for the office of 
the trustee, for the issue of writs of certiorari restraining the Board in 
respect of the two orders stated above. 


Held, that the wording of the orders and the circumstances which had led 
to the passing of the orders clearly showed that they were -meant to be 
passed in administrative capacity. Even if it was true that those orders might 
have the effect of prejudicing the rights of private parties, it did not 
follow that the orders would thereby be necessarily of a judicia! nature. 
The orders were passed in the exercise of genera! powers of superintendence 
and control vested in the Board by S. 18 of the Act. They were addressed to 


a subordinate body like the temple committee and they did not purport to` 


decide any rights of parties. Even otherwise, neither of the petitioner had 


any locus standi to apply for a writ of certiorari in respect of the orders in 


question; because the scheme sanctioned by the Court gave the power of 
electing trustees to the committee constituted under Act XX of 1863. There 
wasno such committee in existence when the Board passed the orders in 
question. The committee that was actually functioning was one constituted 
by Act II of 1927. 


The Board has such power and the exercise of such power is an 
administrative act [vide Anandacharlu v. Hindu Religious Endowments 
Board, (1936) M.W.N. 1045], 


Strictly speaking neither of the petitioners could say that any of his right$ 
had been affected prejudicially by the orders of the Board and there would 
be no reason why, if the petitioners’ right had not been affected, the power of 
issuing writ of certiorari should be exercised in their favour. 


Petitions praying that in the circumstances stated in the 
affidavits filed therewith the High Court will be pleased to issue 
writs of certiorari calling for the records relating to the order 
issued by the Board of Commissioners for the Hindu Religious 
Endowments, Madras, directing the Trichinopoly Circle Temple 
Committee not to appoint any person to the vacancy occurring 
in the Board of Trustees of the Sri Renganathaswami temple, 
Srirangam, and further directing continuance of.the present 
members of the Board of Trustees in ‘Office, arid to quash the 
aforesaid order of ‘he Endowments Board. 
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K. Bhashyam Aiyangar for T. R. Sreenivasan for 
Petitioners. 

B. Sitarama Rao, P. V. Rajamannar, K. Subba Rao and 
A. Srirangachariar for Respondents. 


The Court made the following 


Orver.—These are petitions presented by two persons, one 
a member of the Trichinopoly Circle Temple Committee, and 
the other who is an aspirant for the office of trustee for the 
Sri Renganathaswami temple in Trichinopoly District, for the 
issue of writs of certiorari in respect of two orders dated 16th 


‘October, 1936, and 3rd November, 1936, respectively, made by 


the Commissioners for the Hindu Religious Endowments, 
Madras. The first order runs as follows :— 

“The Trichinopoly Circle Temple Committee is requested not to fill up 
the vacancies that may arise on the Board of Trustees of the above temple by 
efflux of time, pending notification proceedings No. 26 of 1936. The com- 
mittee is also requested to state the date or dates on which such vacancies are 
to arise within the period of the next six months”. 

The subsequent order runs as follows :— 


“ In view of the directions in Board’s Memo. Notification No. 26 of 1936-4 


‘dated 16th October, 1936, the non-hereditary trustees of the Devasthanam, 


whose terms of office expire during the pendency of notification proceedings, 
may continue to function as trustees till the conclusion of the said proceeding”. 


The notification proceedings referred to in these orders are 
proceedings taken under Chapter VI-A of the Hindu Religious 
Endowments Act (II of 1927) as amended by the Act XII of 
1935. The Board were taking proceedings under this chapter 
in respect of the temple in question and the proceedings were 
then pending before the Board. The management of the temple 
was governed by a scheme framed by Court the details of 
which are to be found in the case reported in Sitharama Chetty 
v. Sir S. Subramania Aiyar1, There can be no doubt that til, 
the notification under Chapter VI-A of the Act is complete, the 
Board has no power to modify or alter the scheme framed by 
the Court. This position is not contested by the Board’s 
Advocate. It is however contended that the orders in question 
do not amount to any modification or alteration of the scheme 
sanctioned by the Court and that the orders in question must 
be deemed to have been passed with jurisdiction in view of the 
general powers of superintendence and control vested in the 
Board by S. 18 of the Act. A preliminary objection was also 








1. (1915) 30 M.L.J. 29: I.L.R. 39 Mad. 700. 
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taken to these petitions on the ground that the orders sought to be 
brought up on writ of certiorari are administrative orders and 
not judicial acts, in respect of which alone a writ of certiorari 
will lie. I have had to consider the question as to what is an 
administrative order as distinguished from a judicial act 
recently in Sri Emberumanar Jeer Swamigal v. The Board of 
Commissioners for Hindu Religious Endowments, Madras and 
othersi, The general rule laid down by Atkin, L.J., in Rev v. 
Electricity Commissioners? which was accepted and explained 
by Slesser, L.J., in Rex v. London County Councils is to the 
effect that: 


“Wherever any body of persons having legal authority to determine 
questions affecting the rights of subjects, and having the duty to act judicially, 
actin excess of their legal authority, they are subject to the controlling 
jurisdiction of the King’s Bench division”. 


In Rex v. London County Councils, Slesser, L. J., added 
that: 


“Ttis not necessary that it should bea Court in the sense in which this 
Court is a Court; itis enough if it is exercising. after hearing evidence, 
judicial functions in the sense that it has to decide on evidence between a 
proposal and an opposition”. 


In the particular case before me, it is obvious that the 
Commissioners were not hearing evidence or exercising any 
judicial functions. There was no proposal and an opposition 
before them. The wording of the orders and the circumstances 
which led to the passing of the orders clearly show that they 
were meant to be passed in an administrative capacity. Even 
if it be true that these orders may have the effect of prejudicing 
the rights of private parties, it does not follow that the orders 
would thereby be necessarily of a judicial nature. Where there 
is no duty imposed by law to decide anything after weighing 
the material put by both parties, the order passed cannot be 
regarded as-a judicial one. In this particular case, I have no 
doubt that the Board did not intend and indeed had not the 
power to decide anything judicially as regards the stopping of 
any election of a trustee or the continuance in office of any 
trustee whose term had expired. The orders were passed in the 
exercise of the general powers of superintendence and control 
vested in the Board by S. 18 of the Act. They were addressed 
to a subordinate body like the Temple Committee and they do 


not purport to decide any rights of parties. Even otherwise, 
iene ieee Co a ee en 
1. (1936) 71 M.L.J. 588. 2. (1924) 1 K.B. 171. 
3. (1931) 2 K.B. 215.- 
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l am of opinion that neither of the petitioners has any locus 
standi to apply fora writ of certiorariin respect of the orders in 
question. The scheme sanctioned by the Court gives the power 
of electing trustees to the Devasthanam Committee constituted 
under Act XX of 1863. There isno such committee in existence 
and there was no such committee in existence when the Board 
passed the orders in question. This is conceded as the com- 
mittee constituted under Act XX of 1863 ceased to exist as 
soon as Act II of 1927 became law. The present committee, 
which is known as the Trichinopoly Circle Temple Committee, 
is not a committee constituted under Act XX of 1863 but 
under Act II of 1927. It would thus follow that neither the 
committee nor any member of it has any right to elect a trustee 
for the temple in question. In fact, the scheme became 
impracticable so far as appointment of trustees is concerned 
after the Temple Committee constituted under Act XX of 
1863 ceased to exist, and if any trustee is to be appointed now, 
the appointment must be made‘by the Board in the exercise of 
its general powers. That the Board has such power and that 
the exercise of such power is an administrative act has been 
held by a Bench in Anandacharlu v. Hindu Religious Endow- 
ments Board, Strictly speaking, therefore, neither of the peti- 
tioners can say that any of his rights have been affected pre- 
judicially by the orders of the Board, and there is no reason 
why if the petitioner’s rights have not been prejudicially 
affected the discretionary power of issuing a writ of certio- 
rari should be exercised in their favour. It therefore follows 
that these ‘petitions must fail and they are accordingly dis- 
missed with costs. Vakil’s fee being fixed at Rs. 50 in each 
case. 5 f 
Memo. of costs will follow. 


K.C. l _ Petitions dismissed. 





1. (1936) M.W.N. 1045. — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE V ARADACHARIAR. 


Filix Joseph Sarprasadam and 


others .. Appellants* (Defendants 1 
to 3) 
v. 
P. Rm. Sp. Subramania Chet- 
tiar .. Respondent (Plaintiff). 


Indian Succession Act (XXXIX of 1925), S.321—Pronote by execuiriz  Filix Joseph 


for probate expenses—Creditor if can have recourse to the estate—S. 321, tf 
creates a charge for the amouni—Scope of S. 321. 


A creditor who lends money on a promissory note executed by an execu- 
trix is not entitled to direct recourse against the testatrix’s estate and S. 321 
of the Succession Act does not declare a charge on the estate in favour of the 
lender for amounts lent by him for the expenses of obtaining probate, etc., 
Ss. 319 to 323 only regulate the claims of priorities inter se among various 
kinds of creditors and does not purport to regulate the rights of creditors 
against the estate of the testatrix. 


Appeal against the decree of the District Court of Trichi- 
nopoly in Appeal Suit No. 1 of 1934 preferred against the 
decree of the. Court of the District Munsiff (Principal) of 
Trichinopoly in Original Suit No. 408 of 1932. 


- A. V. Narayanaswami Aiyar for Appellants. 
K. S. Desikan for Respondent. 


The Court delivered the following 


Jupement.—This second appeal arises out of a suit on a 
promissory note. The promissory note was executed by the 
fourth and fifth defendants, the fourth defendant being the 
mother of defendants 1 to 3 and the fifth defendant their 
grandmother. The body of the note.also:mentions defendants 
1, 2 and 3, who were all minors at the time, as parties to the note 
and the fourth defendant signed it on her own behalf and on 
behalf of the three minors. I may add that the fourth defen- 
‘dant had been appointed executrix of her mother-in-law’s will 
whereby the mother-in-law had bequeathed substantial proper- 
ties to her grandchildren the present 1 to 3 defendants. Ex. A 
accordingly recites that the fourth defendant joitied in the 
note in the capacity of “ guardian and mother of and executrix 
for Nos. 1 to 3”. The purpose of the loan is stated to be “to 
meet the Court expenses of getting the probate: through Court 
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kd 


ils Joseph of the will in favour of the said minors and to meet the 
arpra- 


sadam expenses of the family”. 
s Yean The plaintiff prayed for a decree directing defendants 4 
ubramania 


Chettiar. and 5 to pay the amount due under the promissory note both 
personally and from out of the estate of the deceased grand- 
mother of defendants 1 to 3 which the fourth defendant was. 
managing as executrix. The fifth defendant remained ex parte 
throughout. The fourth defendant was e+ parte up to a late 
stage in the trial and then appeared by a ‘vakil and sought to- 
raise a contention that she had received no consideration under 
the promissory note and accordingly there should be no decree 
against her. Defendants 1 to 3 raised the contention that as. 
their father was alive the mother was not their guardian, that 
the note was therefore not binding upon them, that in fact 
there was no consideration for the note and that even if money 
had been borrowed by the fourth defendant and the fifth defen-. 
dant under the note, it could not be held to be binding upon 
the properties bequeathed to them under their grandmother’s 
will because it was only a promissory note loan to defendants. 
4 and 5 on which the creditor was not entitled to direct. 
recourse against the estate of the testatrix. ; 

The first issue was raised in rather vague terms, viz., 
whether the suit promissory note was true, valid and binding 
on defendants 1 to 3. It was rightly held by the District 
Munsiff that the fourth defendant was not the guardian of 
defendants 1 to 3 and these defendants could not accordingly 
be held io be parties to the promissory note. On the question 
of consideration, the District Munsiff held against defendants 
4 and 5 and granted a personal decree against them; but as- 
regards the claim against the estate in the hands of the third 
defendant as executrix, the District Munsiff followed the deci- 
sion in Ammalu Ammal v. Namagirt Ammall, Chidambaram 

- Pillai v. Veerappa Chettiar? and Srishchandra Nandi v. 
Sudhirkrishna Banerji8 and declined to grant a decree. He 
added that though the plaintiff might be entitled to be subro- 
gated to the fourth defendant’s rights of indemnity if any 
from the estate, the plaint had not been framed on those 
lines. ` 

On appeal the learned District Judge confirmed the finding 
of the Court below as to the factum of consideration. He also. 


1. (1917) 33 M.L,J. 631. 2. (1917) 6 L.W. 640. 
: 3. (1931) I.L.R. 59 Cal. 216. 


Éj THE MADRAS LAW JOURNAL REPORTS. 449 


held that the loan was borrowed for purposes binding on the 
estate obtained by the minors under the will of their grand- 
mother, because according to the evidence he thought it must 
have been borrowed for expenses of the probate proceedings. 
He then referred to S. 321 of the Succession Act and construed 
it as declaring a charge in favour of the creditor who lends 
money to an executor for probate expenses. He accordingly 
passed a decree awarding to the plaintiff a charge upon the 
estate of the deceased testatrix in the hands of the fourth 
defendant, the executrix, Hence this appeal by defendants 1 
to 3. 


Before me the learned counsel for the appellants raised 
various questions, some of them questions of fact. At one time 
it seemed to me that there might be some ground for a suspi- 
cion that the suit promissory note might have been brought 
about by the husband of the fourth defendant for an amount 
due from himself under a prior decree in favour of the plain- 
tiff. Indeed the written statement had gone the length of 
suggesting that at a time when the fourth defendant’s husband 
was about to'be arrested, the suit promissory note must have 
been brought into existence in substitution of his liability. It is 
regrettable that without an examination of the records of the 

suit in which the decree against the fourth defendant’s husband 
had been passed a suggestion of that kind should have been 
made. An examination of the records relating to that suit has 
now shown that at or about this time there was in fact no appli- 
cation for the arrest of the fourth defendant’s husband at all. 
That makes one very reluctant to attach any weight to the 
testimony of the fourth defendant. On the question of fact I 
see no reason to decline to accept the finding of the learned 
District Judge that money must have been borrowed under 
Ex. A as stated in the document. 


As regards the purpose of the loan, Mr. Narayanaswamy 
Aiyar laid some stress on the fact that Ex. A itself recites 
that the money was borrowed not merely for probate expenses 
but also for the expenses of the family, and he argued that 
even S. 321 on which the learned District Judge relied would 
not apply to so much of the money as might have been applied 
to domestic expenses. In the view thatI take of S. 321 it is 
not necessary for me to deal with this contention; but I must 


however remark that if really the money had been borrowed 
57 
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under Ex. A, as held by the learned District Judge, the persons 
who could have placed information before the Court as to the 
portion thereof spent for purposes other than probate expenses 
are the fourth and fifth defendants and the father of defen- 
dants 1 to 3. If the fourth defendant chooses to speak a false- 
hood and the other people do not choose to come forward to 
give evidence, I do not think the appellants can rely merely 
upon the doctrine of onus and say that the plaintiff has not 
discharged the onus lying upon him. I therefore deal with the 
case on the footing that as found by the learned District Judge 
money had been borrowed on the representation that it was 
required for expenses in connection with the probate proceed- 
ings. But I regret to hold that even on that state of facts, it 
is not possible to give the plaintiffs a decree against the interests 
derived by the minors under their grandmother’s will. 


Here again, I must notice a technical objection raised by 
the appellant’s learned counsel, viz., that the fourth defendant 
had not been impleaded in the appeal to the District Court nor 
the other beneficiaries under the will. These are no doubt 
curious omissions, but if I was otherwise prepared to uphold 
the plaintiff’s claim, I should have even been prepared to take 
the necessary steps to implead the fourth defendant at least 
before me so as to represent the estate. It was apparently 
thought in the lower Court that as it was defendants 1 to 3 who 
took the objection that the plaintiff was not entitled toa 
decree against their interests under their grandmother’s will it 
was sufficient to obtain a decree in the appellate Court against 
them and hence they alone were impleaded as parties | to the 
appeal in the lower appellate Court. 

Coming now to the main contention that a creditor who 
lends money on a promissory note executed by an executor is 
not entitled to direct recourse against the testator’s estate, 
there can be very little doubt that that is the ordinary rule. It is 
sufficient to refer to the decisions already mentioned as relied on 
by the trial Court. The same reasoning has been adopted by a 
single Judge of the Rangoon High Court in Mahanth Singh v. 
U Ayel, The learned District Judge was apparently prepared to 
follow the same rule but for the interpretation that he placed 
upon S. 321 of the Succession Act. No case has been brought 
to my notice in which S. 321 has been construed in the way the 


hes . : ` 
1. (1936) I.L.R. 14 Rang. 336. 
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learned District Judge has done. Nor has any decision of the 
English Courts been shown where moneys borrowed by an 
executor for items of the kind referred to in S. 319 or S. 320 
have been held directly recoverable from the estate of the 
deceased. On the other hand Mr. Narayanaswami Aiyar 
contended with some justification that the decision in Corner 
v. Shew1 so far as it relates to moneys borrowed by the exe- 
cutor for funeral expenses and the way that that case has been 
referred to in Farhall v. Farhallz support the contrary conclu- 
sion. A reading of Ss. 319 to 323 of the Succession Act will 
‘show that the purpose of these provisions is not the regulation 
-of the rights of creditors against the estate of the testator but 
‘tthe regulation of claims of priorities inter se among various 
‘kinds of creditors. The provisions assume that a certain fund 
is available in the hands of the executor and then proceed to 
Jay down in what order of priority that fund ought to be dis- 
bursed. S. 319 starts with laying down the duty of the 
executor to collect the assets due to the deceased; Ss. 320, 321 
and 322 provide what payments should be made out of such 
assets in the first instance and S. 323 winds up with the provi- 
sion that save as aforesaid no creditor shall have right of 
priority over another. It seems to me it will bea misreading of 
5. 321 to hold that it declares a charge on the estate as between 
the lender and those interested in the estate. In this view I 
must hold that the view taken by the learned District Judge 
that S. 321 justifies a different treatment of this case from the 
‘decisions already referred to is not correct. 


As the plaintiff's suit must fail on the above ground, it is 
unnecessary to consider the objections raised by Mr. Narayana- 
swamy Aiyar as to the rate of interest provided for in Ex. A 
cand allowed by the Courts below without any discussion as to 
‘whether borrowing at such a high rate was necessary or justifi- 
ed. Nor is it necessary for me to deal with his argument that 
in the circumstances of the case, the lower Court should have 
‘directed the costs of the appellants before it, even if he was 
entitled to a decree, to come out of the estate and not to be 
paid by the present appellants personally. Seeing that two at 
least of the present appellants are minors, it is not unlikely as 
Mr. Narayanaswami Aiyar suggests that the learned District 


5 i i a a E 
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Judge himself did not intend to give a personal decree but it 
is unnecessary for me to say more about it. 

On behalf of the respondent, Mr. Desikan asks that his 
clients may at least be allowed the benefit of the indemnity to 
which according to the cases the executrix will be entitled from 
the estate if it is shown that the money had been applied for 
purposes necessary for or beneficial to the estate. Whether the 
pleadings justify the consideration of this question has often 
been the subject of difference of opinion. Even putting a very 
liberal construction on the plaint in the present case, I am sorry 
to find that this aspect of the matter never seems to have 
occurred to the plaintiff’s advisers. Even after the appellants 
had taken the objection that the plaintiff was not entitled to a. 
decree against the estate and even at a time when the plaintiff 
did apply for some amendment of the plaint he did not think 
fit to ask for alternative relief on the footing of his right to 
avail himself of the right of indemnity. Whether such a right 
can be availed of by him in other appropriate proceedings it is 
not for me to say. I regret to say that I am unable to allow 
this suit to be converted into one in which that claim can be 
made. 

The result is that the second appeal must be allowed and 
the decree of the trial Court restored. On the question of costs, 
I am not prepared to allow the appellants to take shelter under 
the usual suggestion that the onus was on the plaintiff and that 
they were at liberty to put forward any false story as regards 
consideration. The suggestion that the promissory note was. 
taken under a kind of duress against the appellant’s father 
was absolutely uncalled for. I however do not wish to inter- 
fere with the first Court’s direction as to costs; but I propose 
to direct that both in the lower appellate Court and in this. 
Court, the parties should bear their respective costs. 

Leave granted. 


S. V. V. Appeal allowed. 
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[FULL BENCH.] ° 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JUSTICE VENKATASUBBA Rao, MR. JUSTICE 
CORNISH AND MR. JUSTICE VENKATARAMANA RAO. 


P. P. P. Chidambara Nadar .. Appellant* (Petitioner- 


Plaintif) 
U 


C. P. A. Rama Nadar (deceased), 

Pichaimani alias Arunachalam 

(minor) by guardian Thillai | 

Ammal as L. R. of the deceased 

first Respondent (Vide Order 

dated 10th September, 1934) on C. 

M. P. No. 3546 of 1934) and 

others .. Respondents (Respon- 
dent, Sih Defendant 
and his L. Rs.). 


Limitation Act (IX of 1908), S. 182 (2) and (5)—Word ‘appeal’ whether 
includes ‘revision’—Final order in Art. 182 (5) whether would comprehend 
mere rejection of an execution ap plication—Legal representative of one of the 
defendants not brought on record properly in execution application— 
Whether application defective and not in accordance with law—A pplication 
-against other defendants would save limitation in regard to the legal represen- 
tative of one of them also. 

A decree was passed on the 24th November, 1924. A revision was filed 
in the High Court against it which was dismissed on 3rd November, 1927. An 
execution pelition was put in on 24th June, 1929, which was rejected on 18th 
November, 1929. Another petition was put in on 16th November, 1932. On 
the question whether Art. 182 (2) of the Limitation Act applies to Civil 
Revision Petitions as well, or énly to appeals in the narrower sense of that 
term as used in the Code of Civil Procedure. 

Held by the Full Bench that Art. 182 (2) includes Civil Revision Peti- 
‘tions as well and hence the execution application was quite within time. 

Subramania Pillai v. Seethai Ammal, (1911) 24 M.L.J. 457: LL.R. 36 
Mad. 135, overruled. 


Nagendranath De v. Sureshchandra De, (1932) 63 M.L.J. 329: L.R. 59 
T.A. 283; I.L.R. 60 Cal. 1 at 5 (P.C.), referred to. 


There is no essential difference between a remedy by way of appeal and 
‘by way of revision. 


Nagendranath De v. Sureshchandra De, (1932) 63 M.L.J. 329: L.R. 59 
LA. 283: LL.R. 60 Cal. 1 at 5 (P.C.), relied on, 


In spite of the word ‘appeal’ having a narrower meaning im Arts. 150 and 
157 of the Limitation Act, still asa canon of construction, though ordinarily 
the same meaning should be given to the same words occurring in different 
parts of the same Act, itis recognised thatif sufficient reasons exist, a word 
A A, 
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can be construed in one far of an Act ina different sense from that it bears- 
in another. 

On the question whether the application dated 24th June, 1929, itself was. 
not in accordance with law and whether there was no final order within the- 
meaning of Art. 182 (5), 2 he 

Held by Pandrang Row and Venkataramana Rao, JJ—(1) That the: 
only defect that could be alleged in this application was that in the appro-- 
priate column the name of the eighth defendant was not mentioned as the 
legal representative of the defendants 1 and 6. All that would be necessary 
for a valid execution petition against the legal representative was that the 
execution should have prayed for execution against a person as the legal. 
representative of another. 

It is not every defective application that can be- said to be not im 
accordance with law. 

Abdul Kharim Saheb v. Lakshmanaswami, (1927) 27 L.W. 475, followed. 

(2) That applying the principle of Pattannayya v. Pattayya, (1925) 50 
M.L.J. 215, even assuming that no relief wds sought against the eighth defen- 
dant as the legal representative of the first defendant, the application of 24th 
June, 1929, would nevertheless be an application in accordance with law and 
save limitation against him, because the application was for execution of. 
a joint decree in regard to all the defendants, though some other reliefs. 
had been decreed separately against them. 

(3) That an order would bea final order within the meaning of Art. 182° 
(5) if it terminated the execution proceedings, so far as the Court passing it 
was concerned. What happened here was that the Court rejected it thus 
terminating the proceeding; therefore the rejection was certainly a final. 
order. 

Kesavuloov. The Official Receiver, West Tanjore, (1936) 71 M.L.J. 336,. 
distinguished. 

Mottaya Padayachi v. Rajagopalan, (1936) M.W.N. 547 at 548, relied on. 

Per Pandrang Row, J—There is no reason why the substitution of the 
word ‘rejected’ for ‘dismissed’ should make any difference in deciding 
whether the order is final or not. , 

Appeal against the order of theeCourt of the Subordinate: 
Judge of Madura dated 9th February, 1933, and made in E.P. 
No. 322 of 1932 in O.S. No. 71 of 1920 First Additional Sub- 


Court, Madura. 

B. Sitarama Row and P. N. Appuswami Aiyar for Peti- 
tioner. 

K. V. Srinivasa Aiyar for Respondents. 

The Court (Stone and Pandrang Row, JJ.) made the 
following 

Orper.—This appeal against an order of the Additional 
Subordinate Judge of Madura made in an execution petition 
raises a point of some little difficulty which can be expressed 
as follows :— 

_ A decree was passed on the 24th November, 1924, in O.S. 

No. 71 of 1920 on the file of the First Additional Subordinate 
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Judge of Madura. Later on a revision petition was put in the 
High Court and that revision petition was dismissed on the 
3rd November, 1927. An execution petition was-put in on the 
24th June, 1929, which was rejected on 18th November, 1929, 
and it was admittedly within time if Art. 182 (2) of the 
Limitation Act applied. There was another execution petition 
on the 26th September, 1929, with which we are not concerned. 
The present petition, in respect of which this appeal is filed, 
was filed on the 16th November, 1932. If the earlier petition 
filed on 24th June, 1929 and rejected on 18th November, 1929, 
was in time—and it would admittedly be in time if the revision 
petition falls under Art. 182 (2) of the Limitation Act—the 
present petition would be in time. 

Art. 182 (2) is in the following words; 

“ (Where there has been an appeal) the date of the final decree or order 

of the appellate Court, or the withdrawal of the appeal”. 

The starting point where there has been an appeal, is the 
date of the final decree or the order of the Appellate Court or 
the withdrawal of the appeal. 


It was decided by a Bench of this Court in Subramania 
Pillai v. Seethai Ammali that the word “ appeal” referred in 
Art. 182 (2) of the Limitation Act does not include a revision 
under S. 115 of the Code of Civil Procedure or under S. 25 of 
the Provincial Small Cause Courts Act or even under the Char- 
ter Act. That case so far as we can see is absolutely on all fours 
with this case and it is that decision that raises the doubt that 
we feel in this matter and out of respect for the learned Judges 
who decided that case, we think it necessary to refer this point 
to a Full Bench in order to set at rest this important point. 
We feel a difficulty in following that case because, inter alia the 
Privy Council in Nagendranaih De v. Sureshchandra De? in 
a matter under Art. 182 (2) of the Limitation Act, made the 
following observations: 


“There is no definition of ‘appeal’ in the Code of Civil Procedure, but 
their Lordships have no doubt that any application by a party to an appellate 
Court, asking it to set aside or revise a decision of a Subordinate Court, is an 
appeal within the ordinary acceptation of the term, and that it is no less an 
appeal because it is irregular or incompetent”. 


A Bench of this High Court in Subramania Pillai v. 


= cethat Ammal, already referred to, arrived at the conclusion 
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they did, because they were of opinion that the word ‘ appeal’ 
was not used in a more extended sense in Art. 182 than it was 
in Arts. 150 to 157 and that because in these latter articles 
distinctions were made between suits, appeals and applications, 
it could -not be contended that an appeal would include a 
revision petition. We apprehend that the learned Judges were 
there saying in fact that as it is quite clear that under the 
Code of Civil Procedure a revision petition and an appeal are 
not the same thing—as under S. 115 of the Code of Civil 
Procedure a revision petition only lies where an appeal does 
not lie—and as in Arts. 150 to 157 under the heading ‘appeals’ 
under the Ciwil Procedure Code, the Limitation Act deals 
with appeals in the same sense as it is used in the Code of 
Civil Procedure, therefore it must be assumed that in Art. 182 
(2) where the word ‘appeal’ is used simpliciter, it must be 
given the same meaning as is given in Arts. 150 to 157. 


In the passage cited from the judgment of the Judicial 
Committee it is equally plain that the Judicial Committee 
regarded an application by way of revision as an appeal in the 
ordinary acceptation of the term. We feel that it is reasonably 
plain, bearing in mind the wording of S. 115 of the Code of 
Civil Procedure, that a distinction for the purpose of the Code 
is drawn between a revision petition and an appeal, for it is 
there stated that a revision petition only lies where an appeal 
does not lie. The judgment of the Judicial Committee indicates 
that the word ‘appeal’ has a wider meaning in Art. 182 than 
it bears in the Code of Civil Procedure. 


And the same broad view of the meaning of the term 
‘appeal’ seems to have been taken by their Lordships in Rex 
v. Nat Bell Liquors, Lid.1, though they were not dealing with 
a revision petition under the Indian Procedure but with an 
appeal from a Provincial High Court to the Supreme Court of 
Canada upon a motion for a writ of certiorari. 


The Secretary of State for India in Council v. British 
India Steam Navigation, Co.?, also in our opinion points the 
same way. 

It may be material to bear in mind the various cases 
Chappan v. Moidin Kuttis; Venkatrangayya Appa Row v. 


GIR reich ONE ten oak Bre ee es 
1. (1922) 2 A.C. 128, 2. (1911) 13 C.L.J. 90 at 93, 94, 
l 3. (1898) 8 M.L.J. 231: LL.R, 22 Mad. 68 at 80 (F.B.), 
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Murala Sriramului and Siddalingana Gowd v. Bhimana Gowd?, 
where it has been held that a Court hearing a revision petition 
is acting as an appellate court. 

In Rajah of Ramnad v. Khamid Rowthen3, Lord Dunedin 
made the following observations: 


“From this judgment an appeal in the form appropriate to such a case 
from the Munsif’s Court, ie., Civil Revision Petition, was preferred”. 


That is an observation made in the course of a case in 
which a revision petition was treated as an appeal in the 
ordinary acceptation of the term. 

It is further in our opinion a matter to be borne in mind 
that the clauses in the Limitation Act relating to applications 
‘do not apply to revisions according to the wording of Art. 182. 
See Muthu Chettiar v. Narayanan Chettiar4. 

One is faced with the further difficulty:—If a revision 
petition is not an appeal for purposes of Art. 182 (2) the 
following position arises. The period of limitation is entirely 
‘different accordingly as the revision petition succeeds or fails. 
If it succeeds the result would be that there would be a review 
of judgment or the decree would be amended and where that 
is the case Art. 182 (3) or (4) would presumably apply. If 
it fails we think there is a casus omissus because the revision 
petition could not be construed as an application within the 
meaning of Art. 182 and cls. 3 and 4 will not apply. Cl. 2 
will not apply because it is not an appeal. This seems to be a 
very unfortunate state of affairs which would leave the party 
affected in complete uncertainty until the revision petition is 
‘disposed of. 

In these circumstances as the matter is one of some 
general importance and as Subramania Pillai v. Seethai Ammal5 
has decided a case absolutely on all fours with the present 
case and as the Bench is one for which we have the greatest 
respect, we think it would be better to have this matter set at 
rest by a Full Bench rather than have conflicting decisions. 

The question referred is: 


“Whether Art. 182 (2) of the Limitation Act applies to Civil Revision 
Petitions as well or only to appeals in the narrower sense of that term as 
ased in the Code of Civil Procedure”. 





-1, (1912) 17 I.C. 593. 2. (1934) 68 M.L.J. 487. 
3. (1926) 50 M.L.J. 503: L.R. 53 I.A. 74: LL.R. 49 Mad. 335 at 339 (P.C.). 
5 © 4 (1927) 55 M.L.J. 274: I.L.R. 51 Mad. 672. 
5. (1911) 24 M.L.J. 457: LL.R. 36 Mad. 135. 
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B. Sitarama Rao and P. N. Appuswami Aiyar for 
Appellant. 

K. V. Srinivasa Aiyar for 2 to 4 Respondents. 

The Court (Venkatasubba Rao, Cornish and Venkata- 
ramana Rao, JJ.) expressed the following 

Orrnion. Venkatasubba Rao, J.—The facts have been 
fully set forth in the order of referring Judges and need not be 
recapitulated. The short question is, whether when a revision. 
petition is filed, it is permissible to hold under Art. 182 (2) of 
the Limitation Act, that the date of the order in revision made 
by the High Court furnishes the starting point; in otber 
words, whether the term ‘appeal’ is used in a restrictive sense 
so as to exclude revision petitions and the expression ‘the 
Appellate Court’ is to be confined to a Court exercising 
appellate, as opposed to, revisional powers. The only considered 
decision directly bearing on the point is Subramania Pillai 
v. Seethai Ammali, which places a restrictive interpretation 
upon the word ‘appeal’; but as the learned Judges who have 
referred the question, rightly point out, that decision is. 
inconsistent with the views expressed in numerous authoritative: 
decisions as to the true meaning of the terms ‘appeal’ and. 
“ dppellate Court ”. 


The view taken by the learned Judges in Subramania 
Pillai v. Seethai Ammall, necessitated, if we may say so- 
with respect, their adopting a somewhat curious line of 
reasoning. They were faced with the difficulty, what should: 
be the starting point when the revision petition fails; and 
what, when it succeeds? Logically, from their conclusion 
that the word ‘appeal’ does not include ‘revision’ in 
neither event should an order upon a revision petition give 
rise to a fresh starting point. But they were driven to 
hold that when the revision petition is dismissed, time runs. 


- from the original decree or order but when it succeeds, not 


from the original, but from the fresh decree or order, either 
under cl. (1) or cl. (4). This involves a certain contradiction, 
as the learned Judges felt compelled to have recourse to the 
same clause, for two dissimilar purposes; when the revision: 
petition is dismissed, time would run from the original decree 
or order under cl. (1); when itis allowed, under the same 





1. (1911) 24 M.L.J. 457: I L.R. 36 Mad, 135. 
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clause, from the fresh decree or order. Moreover, by a sort 
of fiction, the learned Judges held that where the original 
order is modified as is sometimes done in revision, it must be 
treated as having been amended, with the result that cl. (4) is 
brought into play. It seems in our opinion somewhat artificial 
to hold, that modifying an order in revision amounts to amend- 
ing it, when, as is well known in our processual law, the word 
‘amendment’ does not embrace, correction by a superior Court. 
There is yet a further difficulty revealed by the judgment of 
Wallis, J., as he then was, his decision being the one that was 
upheld in Subramania Pillai v. Seethat Ammali. He is con- 
strained to hold that a revision petition may furnish not only 
two but three starting points, all of them falling under cl. (1): 
“(1) Where it is simply dismissed, time runs from the date of the 

_ original decree ; 

(2) Where it is dismissed with costs, from the date of the original 
decree so far as that decree is concerned and fromthe date of the order of 
the High Court, so far as it relates to costs; 

(3) Where the decree is modified in revision, from the date of the decree 
as modified.” 


It seems to us that such a straining of words as has led to 
these contradictory and inconsistent results must if possible be 
` avoided. l 

In Chappan v. Moidin Kutti2 six learned Judges had to 
consider the question whether under cl. (15) of the Letters 
Patent as it stood before the amendment of 1919, an appeal lay 
from the judgment of a single Judge passed in the exercise of 
revisional jurisdiction. Cl. (15) enacted that an appeal lay to 
the High Court from the judgment of one Judge of the High 
Court or one Judge of a Division Court pursuant to S. 13 of 
the Charter Act. Now turning to the last mentioned section, 
it provided for the exercise by the Judges of the High Court, 
of the original and appellate jurisdictions vested in that Court. 
This raised the question whether revisional jurisdiction was 
comprised within the term ‘appellate jurisdiction’ as used in 
S. 13, for, if it did not, no appeal would lie under cl. 15 of the 
Letters Patent. It was held by a majority of the Judges that 
an appeal did lie, provided the order amounted to a ‘judgment’. 
Subramania Aiyar, J., in the course of his judgment points out 
what the true meaning of the expression ‘appellate jurisdiction’ 
is. That may be exercised in a variety of forms and may be 


tt 
1. (1911) 24 M.L.J. 457: LL.R. 36 Mad. 135. 
2. (1898) 8 M.L.J. 231: LL.R. 22 Mad. 68 (F.B.). 
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invoked sometimes as a matter of right and sometimes subject 
only to certain specified conditions or limitations, such, for 
instance, as those prescribed in the provision in the Code relat- 
ing to the revisional powers of the High Court; but as 
Subramania Aiyar, J., goes on to observe, no such limitation, 
however much it may circumscribe the exercise of the power, 
touches the intrinsic quality of the power itself (p. 81). 

The wording of cl. 39 of the Letters Patent has given rise 
to a similar question. It enacts that an appeal lies to the Privy 
Council from a final judgment or order passed by the High 
Court on appeal, and that led to the question whether an order 
made by the High Court in the exercise of its revisional juris- 
diction or powers of superintendence, came within the purview 
of. that clause. Mookerjee and Cox, JJ., held in Secretary of 
State for India in Council v. British India Steam Navigation . 
Company! that such an order, though made in revision, is 
appealable as there is no ground for construing the word 
‘appeal’ used in cl. 39 in a narrow sense. Mookerjee, J., after 
referring to various authorities, quotes Lord Westbury in 
Attorney-General v. Sillem? who observes that the right of 
appeal is the right of entering a superior Court and invoking 
its aid and interposition to redress the error of the Court 
below. The learned Judge also points out, after referring to 
Story’s Constitution (Vol. Il, Ss. 1760 to 1766), that the 
characteristic of an appeal is the revision of the judicial pro- 
ceeding of an inferior Court, so that the mode in which that 
power is exercised is wholly immaterial (p. 94). 

..That a remedy by way of revision does not differ in 
essence from a right of appeal (the only difference being in the 
mode in which the power is exercised), has often been declar- 
‘ed by the Judicial Committee. In Rajah of Ramnad v. Khamid 
‘Rowthen3 their Lordships referring to a Civil Revision Petition 
thus observe: . 


“ Erom this judgment an appeal in the form appropriate to sucha case 
from the Munsif’s Court—i.e.,a Civil Revision Petition—was preferred to 
thé High Court of Madras.” 


See also Baijnath Sahai v, Ramgut Singh4. In Nagendra- 


‘nath De v. Sureshchandra De5 the question as to what 





X1 (1911) 13 CL.J. 90.: : 2. (1864) 10 H.L.C. 704. 
3. (1926) 50 M.L.J. 503: L.R. 53 LA. 74 at 77: L.L.R. 49 Mad. 335 (P.C.), 
4, (1896) L.R. 23 LA. 45: LL.R. 23 Cal. 775 at 784 (P.C.). 
5, (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: LL:R. 60 Cal. 1 (P. C.). 
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amounted to`ʻan appeal under Art. 182 (2) arose, and the 
language of their Lordships in view of the present question 
raised, though it does not directly bear upon it, is both 
suggestive and significant. The facts of that case are some- 
what complicated, but for the present purpose it is suficient to 
state, that there were two sets of mortgagees—the appellants 
on the one hand and Madan Mohan and his son, described as 
respondents Nos. 24and 27, on the other. As between them 
there was a dispute in regard to a sum of Rs. 4,467 and that 
was decided in favour of the appellants. Madan Mohan, as 
one of the decree-holders, applied for a final mortgage decree 
and in doing so, he again claimed as against the appellants, 
his co-decree-holders, the sum which had already been disallow- 
ed. The Subordinate Judge on the 24th June, 1920, delivered 
his judgment, again negativing Madan Mohan’s claim and 
passed a final decree for the sale of the mortgaged properties. 
The decree was drawn up on the 2nd August, 1920, but pro- 
perly dated as of the 24th June. On the 27th August, 1920, 
Madan Mohan presented an appeal to the High Court, not 
from the decrees of the Subordinate Judge, which in truth it 
was, but from what was wrongly alleged to be an order made 
on the 24th June. Ashis objection was only to the decision, 
in so far as it related to his claim against the other decree- 
holders, he joined them alone as parties to the appeal and not 
the judgment-debtors. The appeal, though irregular in form, 
as not being an appeal against the decree of the Subordinate 
Judge, and though insufficiently stamped, was admitted and 
heard by the Court, and in the result, it was dismissed, both on 
the ground of irregularity and upon the merits, and the dis- 
missal was embodied in the decree of the High Court dated the 
24th August, 1922. The appellants on the 3rd October, 1923, 
presented an application for execution of the decree against 
the judgment-debtors. It was contended for the latter that the 
three years were to be calculated from the 24th June, 1920, in 
which case the application would be manifestly out of time; it 
would, on the other hand, be within time if the critical date 
was that of the decree of the High Court of the 24th August, 
1922; and the decision of the question depended upon, whether 
Madan Mohan’s appeal, which was dismissed on the latter date, 
was an appeal within the meaning of Art. 182(2). Their 
Lordships held that any application by a party to. an appellate 
Court to set aside or revise a decree or order of a Court 
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Subordinate thereto`is an “appeal” within the meaning of that 
provision, even though— 


(a) itis irregular or incompetent, or 

(b) the person affected by the application to execute 
were not parties, or 

(c) it.did not imperil the whole decree or order. 


It is only the first of these three points that is now 
material and it is with the words used by their Lordships in 
this connection that we are here concerned. ‘There is no 
definition of ‘appeal’ in the Code of Civil Procedure,” they 
observe: 

“ But their Lordships have no doubt that any application by a party to an 
appellate Court, asking it to set aside or revise a decision of a Subordinate 
Court, is an appeal within the ordinary acceptation of that term and that it is 
no less an appeal because it is irregular or incompetent.” 

True, much importance cannot be attached to the word 
“revise” in this passage, as their Lordships werenot adverting 
to what is technically known as a revision petition; but the 
view that there is no essential difference between a remedy by 
way of appeal and by way of revision, is considerably reinforc- 
ed by the passage in question and its value becomes all the 
greater when we bear in mind that their Lordships made these 
observations in construing the very provision with which we 
are now concerned. 


The only serious objection urged against this view is, that 
in one and the same Act the same word ought not to be cons- 
trued in two different senses and that as the word “ appeal” 
has a narrower meaning in Arts. 150 to 157, it would be wrong 
to give it an extended sense in Art. 182. But as a canon of 
construction, though ordinarily the same meaning should be 
given to the same words occurring in different parts of the 
same Act, it is recognised that if sufficient reasons exist, a 
word can be construed in one part of an Act ina different sense 
from that it bears in another part (Craies’s Statute Law, IVth 
Edn., p. 153). We think we have shown that cogent reasons 
exist in the present case and what is more, the word ‘appeal’ 
within the ordinary acceptation of that term bears not the 
narrower but the extended meaning. 


Our answer to the question referred is therefore in the 
affirmative. 
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This appeal coming on for final hearing after the express- 
‘ing of the opinion of the Full Bench, the Court (Venkataramana 
Rao and Pandrang Row, JJ.) delivered the following 


Jupcments. Venkataramana Rao, J.—The question in this 
‘case is whether the execution application dated 16th November, 
1932, filed by the plaintiff is barred by limitation. For the dis- 
‘posal of the same, a few dates of the prior proceedings may be 
relevant. They are 24th November, 1924, the date of the decree: 
24th June, 1929, the date of the application for execution, 3rd 
November, 1927, the date of the order of the High Court dis- 
‘missing the revision petition presented against the decree and 
16th November, 1932, the date of the present application for 
execution. When this matter came up on a prior occasion for 
hearing before Stone, J., and my learned brother, the question 
was whether the starting point for the execution of the decree 
would be the date of the dismissal of the revision petition in 
the High Court. Subramania Pillai v. Seethai Ammal held 
that it would not. As a doubt was felt as to the correctness of 
that decision, the matter was referred to a Full Bench. The 
Full Bench has now decided that the term ‘appeal’ under 
Art. 182, cl. 2 of the Limitation Act would include revision 
and therefore the order dismissing the revision petition would 
be the final order within the meaning of that article. In the 
order of reference the learned Judges observed that if the 
application dated 24th June, 1929, was in time, the present 
application would be in time. From the order it would mean 
that the only question that was raised and argued before the 
‘division bench was that if the starting point for limitation 
would be the date of the dismissal of the revision petition, there 
‘will be no question of limitation. But Mr. Srinivasa Aiyar 
now contends that he had no opportunity on the prior occasion 
to contend that the application dated 24th June, 1929, would 
not save limitation even it be held that under Art. 182 (2) of 
the Limitation Act the term ‘appeal’ would include revision. 
He is now permitted to argue that question subject to his 
filing an affidavit to the effect that he had not the said oppor- 
tunity on the prior occasion. He has now raised two questions, 
namely, (1) the application dated 24th June, 1929, is not in 
accordance with law, and (2) there was no final order within 
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the meaning of Art. 182, cl. 5 and therefore the present appli- 
cation would be barred by limitation in any event. 


The contention regarding the first point is put thus. The 
present execution application is to recover a sum of Rs. 1,400 
and odd from the 8th defendant as the legal representative of 
the first defendant against whom there was a decree for the 
said sum solely. On. the date of the prior execution applica- 
tion dated 24th June, 1929, the first defendant was dead; the 
sixth defendant who was recognised as his legal representative 
was also dead; the eighth defendant was not brought on 
record as the legal representative of defendants 1 and 6 and 
there was no application for execution against him in respect 
of the sum now sought to be recovered; thus the application 
would not be in accordance with law within the meaning of 
Art. 182, cl. 5 of the Limitation Act. It seems to me that this. 
contention is untenable. Looking into the execution applica- 
tion it will be seen that in the cause title against the name of 
the first defendant it is stated that he was dead. A similar 
entry is made against the name of the sixth defendant and at 
the end of the array of the defendants, the following note is. 
added that the legal representative of- defendants 1 and 6 is 
Rama Nadar, thus indicating that Rama Nadar is sought to be 
added as the legal representative of defendants 1 and 6. Then, 
turning to the column ‘Name of the judgment-debtor against. 
whom the decree is to be executed’, it is stated ‘C.P.A. Palani- 
kumara Nadar and others’; ‘and others’ would certainly include 
Rama Nadar. Therefore the application is in substance one to- 
have the decree executed also against the legal representative 
of the first defendant and the sixth defendant. The law does 
not require an application to bring on record a person as the 
legal representative of a defendant. All that is necessary for 
a valid execution petition against the legal representative is 
that the execution application must pray for execution against 
a person as the legal representative of another. That in my, 
opinion is complied with in the present application. It is not 
every defective application that can be said to be an application 
not in accordance with law. The only defect that can be 
alleged in this application is that in the appropriate column 
Rama Nadar was not mentioned as the legal representative. It 
was laid down in Abdul Karim Sahib v. Lakshmanaswamit 


enema 


1. (1927) 27 L.W. 475. 
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that an application which contains defects such as these cannot 
be said to be an application not in accordance with law. The 
decree, it will be noticed, is a joint decree within the meaning 
of the explanation to Art. 182 of the Limitation Act. The 
decree provides that in respect of outstandings all the partners 
should collect the amounts and the amount should be distributed 
between them. In addition to this there is a decree for a speci- 
fied sum against the first defendant. In Pattannayya v. 
. Pattayyal it was held that a decree is a joint decree if any one 
of the reliefs given in the decree is against the defendants 
jointly, even though some other reliefs may be given against 
the defendants separately, so that if in respect of the joint 
relief an application for execution is made against one of them, 
it will save limitation in regard to the other defendants even in 
respect of the reliefs: which have been decreed against solely. 
If the principle of that decision is to be applied to this case, 
even assuming that no relief was sought against the eighth 
defendant as the legal representative of the first defendant, the 
application of 24th June, 1929, would nevertheless be an appli- 
cation in accordance with law and save limitation. 


The next question is whether there is a final order within 
the meaning of Art. 182 of the Limitation Act, because under 
the amended article it is not the date of the execution applica- 
tion that saves limitation but the final order thereon. Mr. -Srini~ 
vasa Aiyar contends that there is not, relying very strongly on 
a recent decision reported .in Kesavuloo v. The Official 
Receiver, West Tanjore2. In that case the actual decision was 
that an order returning an execution application would not be 
a final order even in cases where the application is not repre- 
sented. Imay notice that there is also authority for the view 
that it would be—vide the judgment of my learned brother 
reported in Mottayya Padayachi v. Rajagopalan? and also of 
Stodart, J., in the same volume at p. 547. It is unnecessary to 
express my opinion on this question, whether the order return- 
ing an execution application in cases where it is not represented 
would be afinal order, because it is,unnecessary for the disposal 
of this case. In my opinion an order would be a final order 
within the meaning of the clause if it terminates the execution 
proceeding so far as the Court passing it is concerned. The 








1. (1925) 50 M.L.J. 215. 2. (1936) 71 M.L.J. 336. 
i 3. (1936) M.W.N. 547 at 548. 
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order need not be one on the merits. I agree with my learned 
brother when he says: 


“I do not think it can be contended reasonably that the legislature 
intended that where the Court chose to pass certain orders which were not 
final in the sense that they did not deal with the merits of the application it 
was to be held that there was no final order within the meaning of the 
amended article”. (Mottayya Padayachi v, Rajagopalan:.) 


There is nothing in the decision in Kesavuloo v. The 
Oficial Receiver, West Tanjore? which runs counter to this 
view. In fact, Venkatasubba Rao, J., at p. 341, observes: 

“ The words ‘final order’ imply that the proceeding has terminated so far 
as the Court passing it is concerned.” 


He cites with approval the decision in Kadiresan v. Maung 


San Ya8 where it was held that an order made on an execution 


application closing the case for want of non-compliance with 
certain requirements would be final. In that case it was closed 
at the request of the party. What happened in this case was 
that the Court rejected it thus terminating the proceeding. 
Therefore the order of rejection in this case would be a final 
order within the meaning of Art. 182, cl. 5 of the Limitation 
Act and therefore the present application isnot barred by limi- 
tation. We therefore reverse the decision of the lower Court 
and remand the case for disposal in accordance with law. 


Pandrang Row, J.—I agree and I wish to say a few words. 
When the matter originally came up before Stone, J., as he 
then was and myself it appears to have been admitted clearly 
that if the petition presented in June, 1929, was in time, there 
was nothing else to be done but to allow the appeal and remand 
the petition for disposal. If certainly the points that are now 
raised and which have been dealt with by my learned brother 
had then been raised before us, it is difficult to believe that we 
would have troubled the Full Bench for an opinion before 
deciding the points now raised by the respondents. The res- 
pondents’ Advocate however assures us that it was not that he 
raised these points but that he had no opportunity to raise 
them. If this means that he was not called upon at all, it is 
not supported by the preamble to the order of reference which 
shows that he was heard. What exactly the learned Advocate 
means I am unable to say; but as he has given us the assurance 
that he would undertake to file an affidavit in support of what 





1. (1936) M.W.N. 547 at 548. 2, (1936) 71 M.L.J. 336. 
3. AIR. 1933 Rang. 87. 
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he has said and in view of the fact that the questions raised 
are questions of law, we have thought it desirable in the 
interests of justice to allow the points to be raised and decided 
instead of refusing him any opportunity to raise them. 

As regards the question whether the execution petition 
filed in June, 1929, is in accordance with law, I have nothing 
to add to what my learned brother has said. As regards the 
other point whether the order thereon dated 18th November, 
1929, is a final order, the respondents’ Advocate relies upon a 
recent decision of a Bench reported in Kesavuloo v. The 
Official Receiver, West Tanjorel. Indeed, it was hinted by 
Mr. Sitarama Rao that it was this subsequent decision which 
was pronounced after we made the order of reference that is 
responsible for the raising of the points at present. That 
decision no doubt supports in some respects the argument of 
the respondent’s Advocate. Apart from this, I have given my 
anxious consideration to that decision because that decision 
purports to disapprove of my decision in Mottayya Padayachi 
v. Rajagopalan?. Itis with unfeigned sorrow that I express 
my inability to change my opinion on the point. I do not wish 
to say anything more on this subject because my learned brother 
is prepared to base his decision, with which I agree, on what 
I would call the narrow ground that the order in that case was 
of a different tenor from the order in the present case and 
also that there are certain observations in that decision which 
are themselves sufficient to our present conclusion. In fact, in 
that bench decision there are two definitions—a positive and a 
negative definition—of a final order. At p. 359 it is stated 
that: 


“ When an order is made returning a petition, it does not deal judicially 
-with the matter of the petition and cannot, therefore, be regarded as final.” 


The other definition is given at p. 341 thus: 
. “ The words ‘final order’ imply that the proceeding has terminated so far 
cas the Court passing it is concerned,” 

This latter definition is sufficient to conclude the point 
raised in this case against the respondents. I have looked into 
the decisions of the Judicial Committee relied upon in 
Kesavuloo v. The Official Receiver, West Tanjore1. I do not 
think they decide the present question. They deal with the 





1. (1936) 71 M.L.J. 336. 
2. (1936) .M.W.N. 547. 
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question as to what isa final order or decree in an appeal 
within the meaning of Art. 182, cl. 2, and it was held that where 
an appeal fails by reason of the non-compliance of the rules of 
procedure prescribed or is dismissed for want of prosecution, 
there is no order or decree of the appellate Court in which the 
decree of the Court below is merged and that all that remains 
is only the decree of the Court from which the appeal is pre- 
ferred. In the present case, we are dealing with an order 
which rejected the execution application. That order of rejec- 
tion certainly put an end to the petition so far as the Court is 
concerned. It was conceded before us by the Advocate for the 
respondents that if a petition is dismissed because it is not 
pressed, it would be a final order. I do not see why the sub- 
stitution of the word ‘rejected’ for ‘dismissed’ should make 
any difference in deciding whether the order is final or not. 
Similarly, if an execution petition is dismissed for default, it 
would also be a final order. Onthe other hand, if the other 
definition is strictly applied, it may be contended that there 
was no judicial determination of the matter involved in the 
application and. therefore there was no final order. I am 
unable to accept this as a correct interpretation of the words 
‘final order’ found in Art. 182 (5) of the Limitation Act. In 
innumerable cases execution petitions are dismissed or struck 
off either for default or for failure to take steps, and it has. 
never been contended that there is in such cases no final order ` 
which alone will provide a fresh starting point for limitation. 
I concur in the view expressed by my learned brother that in 
this case there was a final order, and that order being one dated 
18th November, 1929, the subsequent petition filed in 1932 was 
in time. That petition must therefore be remanded to the 
Court below for disposal according to law. 


We think in the circumstances of this case, and especially 
in view of the fact that this case necessitated a reference toa . 
Full Bench and an argument before the Full Bench and a 
further argument after the Full Bench opinion was delivered, 
that a special fee should be allowed in this appeal. The 
Advocate’s fee is fixed at Rs. 150. The contesting respondents 
2 to 4 must pay the costs of the appellant in this appeal and 
bear their own costs. Their costs in the Court below will be 
within the discretion of the Court below. _ 


K. C. Petition remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrESENT:—Mr. JUSTICE VARADACHARIAR. 
The Firm of Ayili Mallappa Sanna 


Jembappa by partner Bharmappa .. Appellant* (Plaintiff) 
v, 


Parasetti Sidramappa and another .. Respondents (Defen- 
dants 2 and 1). 


Civil Procedure Code (V of 1908), O. 34, r. 14—Surety for the amount 
under a morigage—Plaint giving up the mortgage and claiming money on 
simple money bond—Whether surety discharged under the circumsiances— 
Whether S. 141, Indian Contract Act, prevented mortgagee from enforcing his 
right against surety—Right of mortgage could not be extinguished without a 
registered document—Registration Act (XVI of 1908), S. 17 1 (b). 

A suit arose outof aclaim against the principal debtor and his surety 
under a mortgage bond executed by the principal debtor. The second defen- 
dant who was the surety claimed to have been exonerated from all liability by 
reason of the plaintiff having given up his rights under the mortgage. He 
relied on the words appearing in the plaint to the following effect, “the plain- 
tiffs have given up only the mortgage right and filed the suit on a simple 
bond”. 

Held, that having regard to r. 14, O. 34, Civil Procedure Code, the plain- 
tiff could bring the property to sale and there would be nothing to preclude 
him from assigning the mortgage right to the surety as per terms of the 
surety bond or to preclude the surety from enforcing the mortgage right by 
reason of the provisions of S. 141 of the Contract Act which would entitle 


him by way of subrogation to the benefit of the securities held by the prin- 
cipal creditor. 


Since it was nowhere suggested that there had been any other act of 
relinquishment, oral or documentary, except such as might arise from the 
statement contained in the plaint, the statement in the plaint could be reason- 


ably construed only as a statement of the intention not to claim relief by way 
of sale. 


(2) The mortgage right could not beheld to have been extinguished, 
because there was no registered documentas necessary under S. 17 (1) (b) of 
the Registration Act. 


Appeal against the decree of the District Court of Bellary 
in A. S. No. 107 of 1930 preferred against the decree of the 
Court of the District Munsif of Soape in O. S. No. 572 of 
1929. 

B. Sitarama Rao for Appellant. 

V. S. Narasimhachar for Respondents. 

The Court delivered the following 


_ Jupement.—This second appeal arises out of an action 
instituted against a principal debtor and his surety. The debt 
was due by the first defendant under a mortgage bond executed 
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by him; and the second defendant had made himself liable for 
the sum as surety under Ex. K. The defences raised in the 
case were over-ruled by the first Court which gave a decree to. 
the plaintiff against both the defendants. The second defen- 
dant appealed to the lower Court on the ground that he should 
be held to have been exonerated from all liability by reason of 
the plaintiff having given up his rights under the mortgage 
bond executed by the first defendant. The lower appellate 
Court accepted this contention and dismissed the suit. The 
decree of the lower appellate Court is very loosely worded and 
even suggests that it might be construed as a total dismissal of 
the suit. But it is obvious that the District Judge could not 
have meant to dismiss the suit even as against the first 
defendant; if necessary I should be prepared to set right that 
mistake. Against the lower appellate Court the plaintiff has. 
preferred this appeal, contending that the circumstances of the 
case are not sufficient to warrant the exoneration of the second 
defendant under S. 141 of the Contract Act and that a decree 
should have been given against the second defendant as well. 


The question of the discharge of the second defendant by 
reason of the relinquishment of the mortgage right by the 
plaintiff was raised by the fifth issue in the case. So far as. 
I am able to gather from the available records, the argument. 
as to relinquishment is based upon a statement in the plaint 
to the following effect: “The plaintiffs have given up only 
the mortgage right and filed the suit as on a simple bond.” 
Mr. Sitarama Rao, the learned counsel for the appellant, has. 
translated the vernacular in a slightly different form, but I am 
content to accept the translation in the above terms given by 
Mr. V. S. Narasimhachari as this is also the translation 
adopted by the learned District Judge. Neither of the learned. 
counsel appearing in the case is able to enlighten me as to the 
circumstances which led to this allegation in the plaint. No 
attempt has been made either by cross-examination of the 
plaintiff’s witnesses, or by any independent evidence adduced 
on the other side, to suggest that there was any relinquishment 
of the mortgage right by the plaintiff except by reason of the 
above statement contained in the plaint. The only reasonable 
construction of this statement in the plaint is that the plaintiff 
is content to enforce the bond as a money claim and does not 
want a mortgage decree. 
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I am free to admit that it passes my comprehension why 
or under what advice the plaintiff came to make this statement 
in the plaint. It cotild not have saved him even a pie by way 

of diminution of the court-fee; not even the most idiotic 
` client would have taken such a step if he had been advised 
as to the danger that he ran by making such a gratuitous state- 
ment for no purpose. I can only express my regret that such 
is the kind of help and advice still available to litigants. How- 
ever, if the case clearly falls underS. 141 of the Contract Act 
it is my duty to apply the law independent of any personal 
regret of mine. But I am glad to be able to hold that this 
foolish conduct of the plaintiff has not really deprived him of 
his rights against the surety. 

S. 141 of the Contract Act provides that if the creditor 
loses or without the consent of the surety, parts with any 
security held by him against the principal debtor at the time 
when the contract of suretyship was entered into, the surety 
is discharged to the extent of the value of the security. With 
reference to the concluding words of the section, Mr. Sitarama 
Rao contended that even on the view taken by the lower 
appellate Court, it ought not to have wholly dismissed the suit 
as against the second defendant but directed an enquiry as to 
the extent of the value of the security which the second 
defendant must be held to have lost by reason of the creditor’s. 
conduct. That would no doubt have been the correct course, 
but in the view I take on the main question in the case, it is 
unnecessary to pursue that point. 

The question for determination is whether the creditor 
has lost or parted with the security which had been given by 
the first defendant. I find no specific reference either in the 
judgment of the first Court or in the judgment of the lower 
appellate Court to the provision in O. 34, r. 14 of the Civil 
Procedure Code to the effect that a mortgagee who has. 
obtained decree for payment of money in satisfaction of a claim 
arising under the mortgage may institute a suit for sale on 
foot of the mortgage, notwithstanding anything contained 
in O. 2, r. 2, Civil Procedure Code. The utmost that could be 
said against the plaintiff in the present case is that he has 
omitted without the leave of the Court to sue for all the reliefs 
that he was entitled to. The penalty therefor is indicated in 
sub-cl. (3) of O. 2, r. 2, Civil Procedure Code. But the provi- 
sion that I have already extracted from O. 34, r. 14 makes 
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this penalty inapplicable to a mortgagee who chooses to enforce 
the money claim without claiming relief by way of sale. The 
result therefore is that notwithstanding this statement in the 


plaint, the plaintiff can sue for sale and there is accordingly _ 


nothing that precludes him from assigning the mortgage right 
to the surety asper thetermsof Ex. K or precludes the surety 
from enforcing the mortgage right by reason of the provisions 
of S. 141 of the Contract Act which entitle him by way of 
subrogation to the benefit of the securities held by the principal 
creditor. Mr. Narasimhachari, however, went further and 
contended that the conduct of the plaintiff is not merely of the 
kind provided for in O. 2, r.2 but amounts to a giving up of 
the mortgage right in the sense of releasing itor extinguishing 
it. I see no warrant for that contention. As I have already 
observed, it has nowhere been suggested that there was any 
other act of relinquishment oral or documentary, except such 
as might arise from the statement contained in the plaint. That 
statement can, as I have already held, be reasonably construed 
only as a statement of an intention not to claim the relief by 
way of sale. But if it should be held to amount to anything 
more, it will be inoperative in law because under S. 17 (1) (b) 
of the Registration Act no document which is unregistered can 
extinguish the mortgage, because the mortgage here was 
admittedly far more than Rs. 100. I am unable to agree in the 
view taken by the learned District Judge that what was given 
up was not only the remedy but the mortgage right itself. In 
any event, as I have said, the mortgage right cannot in the 
circumstances be held to have been exunguished because there 
is no registered document. 

My attention was drawn toa decision of the Bombay 
High Court in Narayan Govind Ok v. Ganesh Atmaram Fadke1. 
That decision no doubt isin favour of the respondents’ con- 
tention but it was pronounced at a time when there was no 
statutory provision corresponding to O. 34, r. 14, Civil Proce- 
dure Code. The learned Judges accordingly held that as the 
course adopted by the creditor had deprived the creditor as 
well as the surety of the benefit of the security according to the 
law as it then stood, the surety must be held to be discharged 
to the extent of the security. Holding the view that by reason 
of the provisions of O. 34, r. 14, Civil Procedure Code, it is 





1. (1870) 7B. H. C. R. A. C. J. 118. 
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still open to the plaintiff as wellas to the second defendant to 
sue to enforce the mortgage, I must set aside the decree of 
the District Judge, which is based on the ole that that 
right is no longer available to either of them. 

The result is that the second appeal must be allowed and 
the decree of the District Munsif restored. But as the plain- 
tiff has brought this trouble on himself, I am not prepared to 
make any order as to the costs either in this Court or in the 
lower appellate Court. 
© KC. i —— Appeal allowed. 


IN THE. HIGH COURT OF JUDICATUREAT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


Sundara Mudaliar and others .. Petitioners* (Accused). 


The Indian Police Act (V of 1861), S. 32—The Indian Penal Code (XLV 
of 1860), S. 188—Order of District Superintendent of Police prohibiting pro- 
cessions without license—Disobedierce of—Knowledge of order, an essential 
ingredient. 

To sustain a conviction for an offence of disobedience to an order duly 
promulgated by a District Superintendent of Police, either under S. 188° 
Indian Penal Code or under S. 32 of the Indian Police Act, it is necessary to 
prove that the accused had knowledge of the order with disobedience of 
which he is charged. 


Petition under Ss. 435 and 439 of Criminal Procedure 
Code, 1898, praying the High Court to revise the judgment of 
the Court of the Joint Magistrate of Ramnad in C. A. No. 8 
of 1936, preferred against the judgment of the Court of the 
Sub-Magistrate of Mudukalathur in C. C. No. 689 of 1935. 

K. S. Jayarama Aiyar and G. Gopalaswami for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

` Thé Court made the following 

“ORDER.—The petitioners, eight in number, were charged 
and convicted by the Second Class Magistrate, Mudukalathur, 
of an offence punishable under the second part of S. 188, Indian 
Penal Code. The case against them was that they took part in 
a procession in Abiraman village on 9th August, 1935, at 9-45 
P.M., without taking a license as required by an order promulgat- 
ed by the District Superintendent of Police, Ramnad, under 
'- §. 30 (2) of the Indian Police Act early in May 1935. The 
main defence of the petitioners was that they had no knowledge 
of this order of the District Superintendent of Police and 





* Cr. R. C. No. 560 of 1936, 14th January, 1937, 
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they examined a number of defence witnesses to the effect that 
they also—the defence witnesses—had no knowledge of the, 
order. The trying Magistrate did not however definitely find 
whether,the petitioners had or had not knowledge of the order 
in question, but merely remarked that the defence witnesses 
were interested. In appeal, the Joint Magistrate of Ramnad 
was of opinion that the only point for him to decide was 
whether the accused had knowledge of the order. He was of 
opinion that mere proof of publication of the order by tom-tom 
is not sufficient to lead to the inference that the accused had 
knowledge of the order so far as the charge under S. 188 (2), 
Indian Penal Code, was concerned. He thought however that 
such knowledge was not required to be proved in respect of an 
offence punishable under S. 32 of the Indian Police Act. In 
other words, he drew a distinction between S. 188, Indian 
Penal Code, and S. 32 of the Indian Police Act, so far as the 
element of knowledge as an essential ingredient of the offence 
is concerned. There is really no foundation for this distinc- 
tion, as will be seen from the decision of the Calcutta High 
Court in Debendranath Mandal v. Emperori. It is seen from 
this decision as well'as from another decision of the Calcutta 
High Court, Ramdas Singh v. Emperor2, that knowledge of the 
order is a necessary ingredient.of both offences, namely, the 
offences punishable under S. 188, Indian Penal Code and S, 32, 
Indian Police Act. It must therefore be said that the modifica- 
tion ordered by the Joint Magistrate of the conviction under 
S. 188, Indian Penal Code, into one under’S. 32 of the Indian 
Police Act cannot be supported in law. There being no clear 
finding that any of the petitioners, the accused in the case, had- 
knowledge of the order the disobedience of which is charged 
against them, their convictions cannot be sustained. They are 
accordingiy set aside and the sentences imposed upon them are 
also set aside and they are acquitted of the offences charged 
against them. The fines, if paid, must be refunded to them. 


S. V. V. —_—— Convictions set aside. 





1. (1930) LL.R. 58 Cal. 879, 2, (1926): LL.R, 54 Cal, 152, 


` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justmıce VARADACHARIAR AND MR. 
Justice Mocxerr. 


Sri Mahant Sitaram Dass Bavaji .. Appellant* (Plaintiff) 


v. 
The Madras Religious: Endowment 
Board, Madras and others .. Respondents (Defendants 


‘and Nil). 

Madras Hindu Religious Endowments Act (II of 1927), S. 63 (1) 
(c)—Power to frame scheme for management of properties—Power to settle 
properties and ascertain them—Co-trustee appointed should act without 
superseding the Mahant already existing. 

S. 63 of the Hindu Religious Endowments Act undoubtedly gives power 
to the Board to frame a scheme for the management of the institution and 
this power carries with it the power -to settle what the properties of the 


institution are, so that the authority framing the scheme may know what - 


properties are to be governed by the scheme and what the resources are 
whose disposal îs to be provided for by the scheme. 

Vaithinatha Aiyar v. Thyagaraja Aiyar, (1919) 41 M.L.J. 20 and Vaidya- 
natha Aiyar v. Swaminatha Aiyar, (1924) 47 M.L.J. 361: L.R. 51 I.A. 282: 
I.L.R. 47 Mad. 884 (P.C.), referred to. 


S. 63 does not contemplate that a person appointed to act as co-trustee 


‘should supersede“the Mahant. in all important matters. No doubt the 


necessity for some provision to the working of the institution in the event of 
a deadlock between the two trustees can be appreciated ; but the Board or 
other competent authority must devise some means of ensuring it in a form 
consistent with the provisions of the Act. 

Where a paid co-trustee appointed under a scheme under S. 63 (1) (c) 
of the Hindu Religious Endowments Act was allowed the right to have his 
views and intended actions prevail over the Mahant and the result seemed to 
be that the position of the Mahant was virtually negligible “ in all important 
matters”, 

Held, that the Mahant would remain under the circumstances a mere 
cipher so far as secular matters were concerned and so far as the powers 


were concerned -he might very well have been removed. That position was 


not contemplated by any of the relevant provisions of the Act. Therefore the 
clauses in the scheme which gave uncontrolled power to the paid new trustee 
should be removed and a general direction given that the new trustee should 
have the powers which a co-trustee would have under the general law. 


Appeal against the decree of the District Court of Ganjam 
in O. S. No. 34 of 1928. 

B. Jagannadha Doss for Appellant. 

P. V. Rajamannar for Respondents. 

The Court delivered the following 

Jupements. Varadachariar, J.—This appeal arises out 


_ of a suit under S. 63 (4) of the Hindu Religious Endowments 
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Act, impugning a scheme framed by the Board for the manage- 
ment of a group of mutts. Only two points have been pressed 
before us: (1) as to the propriety of giving the associate 
trustee overriding powers over the Mahant, and (2) as to the 
power of the Board to settle a list of properties belonging to 
the institution. The latter point may be briefly disposed of. 


It does not appear from the record whether any objection 
was taken by or on behalf of the Mahant before the Board 
about the properties to be included in the list attached to the 
scheme of properties belonging to the mutt. We cannot agree 
with the contention advanced by Mr. Jagannath Doss, on behalf 
of the Mahant, that the Board has no power to settle such a 
list. S. 63 undoubtedly gives power to the Board to frame a 
scheme for the management of the institution and this power 
carries with it the power to settle what the properties of the 
institution are, so that the authority framing the scheme 
may know what properties are to be governed by the scheme 
and what the resources are whose disposal is to be provided 
for by the scheme. A question of this kind was raised before 
this Court in Vaithinatha Aiyar v. Thyagaraja Aiyar! and the 
learned Judges held that in a Suit under S. 92, Civil Procedure 
Code, asking for the framing of a scheme, the Court has the 
power to settle the question whether certain properties belong 
to the institution or not. This decision was confirmed on 
appeal by the Privy Council in Vaidyanatha Aiyar v. Swami- 
natha Aiyar2 and though the question of the Court’s power 
was not specifically raised before their Lordships, the Judicial 
Committee did deal with the merits of the claim, thus clearly 
implying that this was within the legitimate scope of the 
Court’s power when framing a scheme. Some observations on 
this question will also be found in Anjaneya Sastri v. 
Kothandapant Chettiar. 


In the lower Court an attempt was also made to prove 
that some of the properties included in the list attached to the 
scheme Ex. F are the private properties of the Mahant and do 
not belong to the mutt. In support of that claim, reliance was 
placed on the circumstance that these properties came to the 
present Mahant under the will of his predecessor Ex. D. As 
the learned Judge has pointed out, this will makes no distinction 


1. (1919) 41 M.L.J. 20. 
2. (1924) 47 M.L.J. 361: L.R. 51 LA. 282: LL.R. 47 Mad. 884 (P.C.). 
3. (1935) 43 L.W. 409, 


I] THE MADRAS LAW JOURNAL REPORTS. 477 


between the properties now claimed as the private properties of 
the Mahant and the other properties in respect of which no 
doubt has been raised as to the ownership of the mutt. From 
the few sale deeds filed in the case, it no doubt appears that 
some of those properties were purchased in the name of the 
‘prior Mahant; but it being admitted that he was an ascetic and 
celibate and the head of the institution, the probabilities are 
that they were purchased with the funds of the institution. 
At any rate, in the absence of anything to show any difference 
in his method of dealing with these properties as compared with 
the other admitted properties of the institution, the Court is 
entitled to draw the inference that he purchased them for the 
benefit of the institution. We therefore see no reason to inter- 
fere with the lower Court’s decision on this point. 

Proceeding next to the objection taken to cls. 2 and 3 of 
the scheme, we think that the appellant’s objection to these 
-clauses is well founded. We agree with the learned Judge 
that the circumstances justify the appointment of an associate 
trustee; but S. 63 does not contemplate that the person so 
added is in effect to supersede the Mahant. Cl. 2 of the 
scheme almost makes it clear that the new trustee is to have 
the management of the institution, with a vague direction that 
in so managing it, he may avail himself of the help and advice 
of the Mahant in all important matters. We are not satisfied 
that this kind of substantial supersession of the Mahant is 
warranted by the terms of S. 63. Cl. 3 of the scheme gives 
further effect to the principle underlying cl. 2 by declaring that 
in matters in which the Mahant might not co-operate with the 
paid trustee, the paid trustee should have the power to act 
independently of him. It is true that the scheme draws a dis- 
tinction between religious matters and secular matters and 
leaves the Mahant comparatively free in religious matters. 
This distinction is more easily drawn on paper than worked in 

_ practice. But apart from that consideration, for the reasons 
we have already given, this kind of special power conferred on 
the new trustee is not warranted by the Act. We appreciate 
the necessity for some provision to ensure the working of the 
institution in the event of a deadlock between the two trustees; 
but the Board or other competent authority must devise some 
means of ensuring it in a form consistent with the provisions 
of the Act. We must accordingly direct that cls. 2 and 3 of the 
scheme Ex. F, must be omitted and a general provision insert- 
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ed that,the paid trustee appointed under cl. 1 shall have the 
powers. which a co-trustee will have under the general law. 

“We are informed that the locality in which the suit insti- 
tution „is situate has now ceased to form part of this presidency 
and; we do not know which authority will in the new state of 
things, be competent to deal with this institution by way of 
supervision. All that we can do at this stage is to leave the 
matter. with the above direction, so that” any other authority 
competent to give further directions may do so when the con- 
tingency contemplated by cl. 6 of the scheme is availed of. 

. The appeal is accordingly allowed to the extent above 
indicated and in other respects dismissed. There will be no 
order as, to costs because the parties succeed in part and fail in. 
part. 

. Mocketi, J—I agree. 

‘Under S. 63 (1) (c) of the Hindu Religious Endowments 
Act provision is made for associating one or more persons with 
the- trustee for the purpose of participating or assisting in the 
administration of the endowments By that I understand that 
the ` person appointed is to participate with the trustee and to 
assist the trustee. What has happened in this case is that a 
paid trustee has been appointed who as I understand cl. 2 of 
the scheme has the right to have his views and intended actions 
prevail. over the present Mahant and the result seems to be that 
the position of the Mahant is virtually negligible. It is the 
paid trustee who is to manage the institution, he can ask for 
the advice and the help of the Mahant but nothing is said about 
the necessity for him to accept them and the whole of that part 
of the scheme is quale by the most ambiguous words “ in all 
important matters”. Then cl. 3 “if the Mahant does not co- 
operate, the paid fiistee can act independently”. It seems to 
me, the result is that the Mahant remains there as a mere cipher. 
so. “far.as secular matters are concerned and so far as the 
powers . are concerned he might very well have been removed. 
In my, view this position is not contemplated by any of the 
relevant provisions of the Act. If the Board desire to remove 
the trustee, provision “is made by S. 73. If they desire to 
retain, him then provision must be made as indicated by my 
learned, brother for a scheme by which he continues to function 
but ‘in co-operation with ORD else nominated by. the 
Board. « 


z. K.G i= Appeal allowed. in part. 
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PRIVY COUNCIL. 


[On appeal from. the High Court of Judicature: at 
Fort William in Bengal. ] 


PRESENT :—Lorp Maucuam, SIR LANCELOT SANDERSON, 


AND Sir SHADI Lat. 


Sarat Chandra Basu os Appeltani® rf f 


v. f 
Sir Bijoy. Chand Mahatab Maharajadhi- . 
raj Bahadur of Burdwan .. Respondent. . 


Power of Attorney—Authentication to execute and register kabuliyat—- 


Validity of presentation of document for registration—“The Registrar or. 


Sub-Registrar within whose district or sub-district the principal resides” —.,. 


Indian Registration Act (XVI of 1908), S,33, sub-S. (1), cl. (a)—Effect. 


A kabuliyat was presented for registration by one, N, agent for the exe: 
cutant M under a general Power of Attorney. The kabuliyat was executed on” 


30th August, 1916, in favour of the plaintiff on behalf of four persons includ: . 


ing the present appellant. The plaintiff sued for recovery of money :due on: 
the contract, evidenced by the Rabuliyat. The defendant, the present appellant, . 


pleaded that the kabuliyat was neither executed nor registered by him or by 
any person authorised by him to act on his behalf; and that he was not 'there- 


fore bound by the covenants contained therein inasmuch as the power of ` 
attorney, given by the appellant to one, VN, who executed the kabuliyat- was: 


not authenticated as required by law, and, further, that it did not authorise; 


him to execute the kabuliyat. The ground of objection was that the 
principal resided within the jurisdiction of the Sub-Registrar of “Burdwan 
and not at Hazaribagh where the power was authenticated. The Sub-Registiar 
had however endorsed that the executant was at that time- residing at 
Hazaribagh. poate 


Held, that, the power of attorney authorised N to execute and register 


the kabuliyat, that it was not invalid on the ground of non-residence ` of the 
executant, and that the kabuliyat was validly presented for registration. 


Held, further, that the, power of attorney in favour of N wasa general’ 
power of attorney and authorised him to represent his principal in-Various * 


matters, including the registration of documents, and contained no restriction, 


but that while N was authorised to act on behalf of M in respect of the docu-.. 
ments executed by the latter alone, he had no authority to represent him in’ 


connection with a document executed by his principal jointly with any other 
person or persons. 


If a document is executed by two or more persons, it is not necessary that ; 
all of them should present it for registration and the presentation thereof by” 


one of them is a sufficient compliance with the law. 
The expression “resides” in S. 33 of the Indian Registration Act does not 
contemplate only permanent residents but includes temporary residents. 
Judgment of the Caleutta High Court cone and Lort Williams, J J.) 
affirmed. 


These are three consolidated appeals froin three decrees of. 
the High Court of Judicature at Fort William in Bengal, one 





* P, C. Appeal No. 73 of 1935. 22nd January, 1937. 
Bengal Appeals Nos. 54, 82 and 83 of 1932, - 
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of which is dated the 10th April, 1934, and the other two are 
dated the 19th July, 1934, affirming three decrees passed by the 
said High Court in its original jurisdiction dated 18th April, 
1932. The main point for decision in each of these appeals is 
whether kabuliyats which form the basis of the suits were pro- 
perly registered in accordance with the Se of the 
Indian Registration Act, 1908. 


On 30th August, 1916, four persons, one of whom was the 
present appellant executed a kabuliyat in favour of the Maharaja- 
dhiraj Bahadur of Burdwan by which they obtained the lease of 
certain underground coal rights. The kabuliyat contained various 
stipulations for the payment of royalties and commission on the 
coal extracted from the mines. The relevant terms of the kabuliyat 
and of a power of attorney which had been executed by the appel- 
lant in favour of Natobar Mukhopadhya dated 8th August, 1916, 
and by Devendra Nath Mitra Mazumdar (one of the lessees under 
the kabuliyat) in favour of one, Fakir Chandra Sarkar, are 
referred to in the judgment of their Lordships. 

The present suits were brought by the Maharajadhiraja for 
the recovery of the money due under the registered kabuliyat. The 
action-was tried by Mr, Justice Buckland on 15th and 18th April, 
1932. At the trial the following issues were framed :— : 

(1) Was the kabuliyat in suit duly registered? If not, is the 
suit maintainable? . 

(2) Had Natobar Mukerji authority from the defendant 
(Sarat Chandra Basu) to execute the kabuliyat? 

'(3) Was there consideration for the kabuliyat? 

(4) Is the suit maintainable by the plaintiff through the 
Manager. of the Court of Wards and without joining the co- 
parceners? 

On the question of presentation for registration, the trial 
Judge cited the following passage from the judgment of Lord 
Buckmaster in Chhotey Lal v. Collector of Moradabad1: 

“The fact that the presentation is accepted by the Sub-Registrar as in 
proper form is, however, prima facie evidence that the conditions have been 


satisfied ; and after such acceptance the burden of proving any alleged infor- 
mality rests on the person who challenges the registration.” 


` The trial Judge held that the presumption was in the respon- 
dent’s favour and that the suit must succeed. 

On 1st June, 1932, the appellant gave notice of appeal to the 
‘High Court in its appellate jurisdiction. The appeal was heard 
by Costello and Lort Williams, JJ., who delivered judgment on 
10th April, 1934, dismissing the appeal. 





1. (1921) L.R. 49 LA. 375: LL.R. 44 All. 514 (P.C.). 
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A. M. Dunne, K.C., L. P. E. Pugh, J.M. Pringle, S. N. Banerji: 


(S+) and P. C. Basu for Appellant.—The power of attorney did 
mot authorise Natobar to execute’the kabuliyats but: only affected 
to ‘relate to the execution of agreements as expressed therein 
-arrived at between himself and his prospective co-lessees. The 


power of attorney was not legally authenticated. The power of. 


.attorney does not authorise Natobar to sign the kabuliyat from the 
Burdwan Raj; the proper construction of the power of attorney 
is that it authorises him to sign an agreement amongst the four 
lessees agreeing together to take the lease from the Burdwan Raj. 
That is the proper construction. Onthe question of accepting 
the official translation refers to Sasiman Chowdhurain v. Shib 
Narayan Chowdhury! and to Rajendra Prasad Bose v. Gopal Prasad 
Sen?, There was no legal presentation of the kabuliyat before 
the Registering Officer. It was not a good presentation because it 
was not presented under a power of attorney which enabled the 
presentor to represent all the four lessees. Dottie Karan v. Lachmi 
Prasad -Sinha8, The provisions of the Registration Act must be 


strictly construed. Jambu Pershad v. Muhammad Aftab Khans.. 


‘There was no appearance by or on behalf of the appeilant before 


the Registering Officer. There was no admission of execution of ` 
the kabuliyats by or on behalf of the appellant before the Register- 
ing Officer, Refers to Ss. 34 and 35 of the Registration Act,’ 


1908. - 


" L. P. E. Pugh followed for Appellant submitted that the 


-executant is the person who is intended to be bound by the docu- 
ment, and in this case the executant was Sarat Chandra Basu and 


not Natobar. The executant did not appear and he did not admit ' 


execution. Natobar admitted execution only for himself; Refers 
to Monmotho Nath Mukerjee v:, Puran Chand Nahatta’. On the 


question of construction of the power of ae refers to Re’ 


Dowson and Jenkins’s Contract6, 


Walter Moncton, K.C. and w. Wallach for Respondent.—As ` 


to the ‘appellant’ s contention that it did not appear upon the face 


of the kabuliyat in suit that execution had been admitted on his; 
behalf and that the kabuliyat had not been registered on his behalf, : 


sit-appears upon the face of the kabuliyat that it was executed by 


Natobar acting as the agent of the appellant and not on his own 


behalf. As Natobar ` was one of the pee executing the 








ee oe 


1 Oe 492: L.R. 49 LA. 25 at 31: ILR 1 Pat. 305 ECO: 
(1930). 59 M:L.J. 615: L.R. 57 LA. ‘296 at 301 (P.C.). : 
bag} 60 MLJ. 4417 LR. 58 LA..58 at 66: LLR. 10, Pat. 481 (P.C). 

A ee 28 MEJ. 577: L.R. 42 TA; 22 at 29: LLR, .37 All. 49 (P.C.). 
Be (1925) 29 CWN. 539 at 552, 


6,°"'(1904) L.R. 2 Ch.D. 219 at 222, 
61 
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kabuliyat an admission of execution by him effectively complied 
with the provisions of S. 34 of the Registration Act, 1908 and: 
bound the Registrar to register the kabuliyat under the provisions. 
of S. 35. As to the appellant’s contention that Sarkar’s power 
authorised him to present for registration documents executed.. 
by his principal alone and not documents executed by his- 
principal along with other persons, it appears from the terms of 
Sarkar’s power of attorney that he was authorised to present the 
kabuliyat whether it had been executed by his principal alone or by 
his principal along with other persons. On the point under Ss, 34- 
and 85 of the Registration Act refers to Mulla’s Registration Act, 
3rd ed., p. 138; Muhammad Ewaz v. Birj Lall, Sitaram Laxman 
Rao v. Dharmasukhram2 and Jambu Pershad v. Muhammad Aftab: 
Khans. You are not limited. to the person actually signing but. 
the section can be read to include the person on whose behalf the 
signature has been given. What has to be admitted is the signature 
of the attorney, and-he comes to admit it himself, he is the proper 
person. The attorney is the executant, Puran Chand Nahatia v. 
Monmotho Nath Mukerjeet, There is a presumption which arises. 
from the endorsement upon the kabuliyat that the necessary steps- 
have been taken by the Registrar which gives him authority to. 
register the document. Chhotey Lal v. Collector of Moradabad5, 
Indian Evidence Act, S. 114. 

Dunne, K.C., replied and referred to Monmotho Nath 
Mukerjee v. Puran Chand Nahattaé and Satish Chandra Basu v.. 
Harendra Kumar Ghose’. 


22nd January, 1937. Their Lordships’ judgment was. 
delivered by 


Sır SHADI Lat.—This consolidated appeal raises the ques- 
tion of the validity of the execution and the registration of a. 
kabuliyat, under. which the appellant, Sarat Chandra Basu, with 
other persons, obtained a lease of the coalmines in certain 
villages belonging to the respondent, the Maharaja of Burd- 
wan. The suits, which have led to the appeal, were originally 
instituted by the lessor against the appellant and his co-lessees,. 
but they were subsequently withdrawn as against the co-lessees,. 
and proceeded to trial as against the appellant only. The claim. 


ence a 





1, (1877) L. R. 4 I.A. 166 at 171: I.L.R. 1 All. 465 (P.C). 
2. (1927) I.L.R. 51 Bom. 971 at 979 (F.B.). 

3. (1914) 28 M.L.J. 577: L.R. 42 LA, 22 at 29: T.L.R. 37 All. 49 (P.C). 
4, (1927) 54 M.L.J. 473: L.R. 55 LA. 81 at 84: LL.R. 55 Cal. 532 (P.C). 
5. (1922) L.R: 49 LA. 375 at 379: LL.R. 44 All. 514 (P.C) 

6. (1925) 29 C.W.N. 539 at 552. 

7. (1936) 40 C.W.N. 1051 at 1052, 
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was resisted by him on various pleas, -mainly of a technical 
character; but he was defeated in both the Courts in India. 
He has now appealed to His Majesty in Council, and their 
Lordships have, after examining the arguments presented on 
behalf of the parties, reached the conclusion that there is no 
` valid ground for dissenting from the view taken by the Courts 
below. 

The kabuliyat, upon which the claim was founded, was 
executed on the 30th August, 1916, in favour of the plaintiff 
on behalf of four persons including Sarat Chandra Basu. It 
contained various stipulations for the payment of royalties and 
commission on the coal extracted from the mines, and the suits 
were brought for the recovery of the money due to the plaintiff 
on the contract. The defendant pleaded that the kabuliyat was 
neither executed nor registered by him or by any person 
authorised by him to act on his behalf; and that he was not, 
therefore, bound by the covenants contained therein. 


The document purports to have been executed by one 
Natobar Mukerjee, who had a power of attorney from the 
defendant., His power to execute the kabuliyat is, however, 
challenged on two grounds:—(1) That the power of attorney 
was not authenticated as required by law. (2) That it did 
not authorise him to execute the kabuliyat. 


There can be no doubt that, if Natobar Mukerjee had no 
authority in law to act on behalf of the defendant, the latter 
cannot be held liable for the breach of the contract embodied 
in the kabuliyat. It is, therefore, necessary to determine 
whether these objections are well-founded. With reference to 
the first objection, reliance is placed upon S. 32 of the Indian 
Registration Act, XVI of 1908, which enacts the law relating 
to the presentation of a document for registration. It provides 
that the presentation may be made by the person executing the 
document, or by the person in whose favour it is executed, or 
“by the agent of such person duly authorised by power of 
attorney executed and authenticated in manner hereinafter 
mentioned.” The manner, in which a power of attorney is to 
be executed and authenticated, is prescribed by S. 33 of the 
statute. It is enacted by clause (a) of sub-S. (1) of that 
section that if the principal, at the time of executing the power 
of attorney, resides in British India, the power of attorney 


shall be executed before, and authenticated by, the Registrar 
i 


P.C. 
Sarat 
Chandra 
Basu 
OA 
Bijoy 
Chand 
Mahatab. 
Sir 
Shadi 
Lal. 


484 . THE MADRAS LAW JOURNAL REPORTS. [1937 


P.C.. or sttb-Registrar within whose district or sub-district the 
Sarat principal resides. Does the power of attorney in :question 
Chandra> satisfy this requirement? The defendant contends that it does , 
Basu not comply with the law, because it was executed before, and 
Bijoy i authenticated by, the sub-Registrar of Hazaribagh, while the 
-Mahatab:: principal was'a resident of Burdwan. It is true that he: 


Sir ordinarily resided at Burdwan, but the endorsement of. the. 
Shadi. sub-Registrar on the document expressly states that he was 


living, at that time, at Hazaribagh. The endorsement also 
shows. that he was personally known to the sub-Registrar, and 
it is not likely that a mistake would be made about his place 
of residence. Indeed, no attempt has been made to prove that 
he was not then residing at Hazaribagh, and that the statement 
in the endorsement is incorrect. 


The expression “ resides,” as used in S. 33, is not defined - 
in the statute; but there is no reason for assuming that it~ 
contemplates only permanent residence and excludes temporary ` 
residence. The-Courts in India are agreed that at the time in 
question Sarat Chandra Basu was residing at Hazaribagh, and 
their Lordships concur in the conclusion that the power of 
attorney was duly executed and authenticated. 


: Nor do they think that’ the power of attorney authorised 
Natobar Mukerjee to. execute and register another document,’ 
and not the kabuliyat. It is common ground that four persons 
had agreed to: work coal mines in certain villages by taking a . 
lease of them. from the plaintiff; and they had to execute a 
document called. kabuliyat in his favour containing the terms ; 
of the contract entered into between the lessees and the lessor. 
The plaintiff maintains that it was. in connection with: ihe 
execution of the Rabuliyat in question that Sarat Chandra 
Basu gave the power of.attorney to Natobar Mukerjee in | 
order to authorise. the latter to act on- his behalf. The defen- : 
dant, on the other. hand, argues that the power was given to’, 
the attorney for the purpose of. executing: and registering : 
another doctiment, namely,, the agreement between the lessees . 
defining their. rights and liabilities inter se ariang. out of the., 
project, lease. -> > eoa is ; 

The. determination: of the ago depends upon - he. 
meaning of the relevant ` passage of the power, of attorney. 
The document is written inthe Bengali language, and it is only. 
its,translation in: English which is before their Lordships. ‘The. 
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parties are, however, at variance as to the correctness of the 
‘translation printed in the record. It is urged by the learned 
counsel for the plaintiff that this translation is incorrect, and 
he invites their Lordships’ attention to another translation, 
-which appears to have been acted upon by the Court-of Appeal 
in India. 


i 


The history of e two rival translations may be shortly 
stated... The suits were tried on the original side of the High 
-Court at Calcutta, and in compliance with the rules of that 
Court an English translation of the power of attorney made by 
the official translator was filed by the plaintiff in the. Trial 
Court. This translation may hereinafter be described as 
“official” translation. Before the commencement of the trial, 
he applied to the Court for leave to administer interrogatories 
to the defendant and produced with the affidavit in support of 
his application an English translation of the power of attorney 
-which was made or obtained by his attorneys. The second 
translation may be called “ unofficial”’ translation. 

There is a divergence between the two translations, and 
it appears that both of them were placed on the record of the 
Trial Court. When the claim was allowed against the defen- 
dant in that Court, he preferred appeals to a Division Bench 
of -the High Court; and it is clear that it was the unofficial 

‘translation which was included -in the paper-book printed for 
the appeals. The paper-book was prepared on behalf of the 
defendant, who was the appellant, and he was responsible for.the 
inclusion of the documentsin that book. He, however, attributes 
the inclusion of the unofficial translation to inadvertence. Be 
that as it may, there can be little doubt that the unofficial 
translation was the only translation which was referred to by, 
the Court that heard and determined the appeals. But in the 
book printed for the hearing of the present appeal it was the 
official translation which was included. 

The plaintiff thereupon made. an application to the High 
Court on the 20th February, 1936, praying that it should be 
recorded that the official translation, which had been printed 
in the’ paper-book for the Privy Council, was not the correct 
translation of the original document, but that the translation 
which he had annexed to his application was the correct 


translation. He also suggested that the Registrar of the High - 


Court should transmit to the Registrar of the Privy Council 
the record dealing with the correction and the order to be made 
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by the Court in the matter. This application was dismissed by. 
the High Court on the ground that it should have been made 
to His Majesty in Council. f 
There is admittedly a material difference between the two 
translations of the passage describing the document which 
Natobar Mukerjee was empowered to execute on behalf of his 
principal. Both the translations contain a recital of the fact 
that four persons, including Sarat Chandra Basu, had arranged 
to take a lease for 999 years of certain villages with “ under-. 
ground right” from the Burdwan Raj estate on specified terms. 
There is no dispute about this recital. It is the passage 
following the recital which has caused controversy between the 
parties. According'to the official translation the passage in 
question is in these words :—~ 
“In this connection an agreement has been executed amongst us four 
persons. Now, in order to execute and register the said agreement on my 
behalf, I appoint Sri Natobar Mukerjee, caste Brahman, occupation service, 


at present of Raneegunge town in the District of Burdwan, as my special 
attorney”. 


The unofficial translation of that passage is as follows:— 


“ And whereas an Agreement Deed has been written up between the 
parties for the purpose, now I appoint Natobar Mukerjee of Burdwan at 
present of Ranigunj, son of Ambica Charan Mukhopadhya, deceased, by 
caste Brahmin, by profession service-holder, my constituted attorney to 
execute the said agreement deed and register the same on my behalf”. 


It will be observed that, if the official translation is correct, 
Natobar Mukerjee was empowered to execute and register the 
agreement entered into “amongst us four persons,” and it is 
suggested by the appellant that the four persons alluded to 
were the four lessees. It is, therefore, argued that the 
attorney had no authority to execute and register the kabuliyat 
which embodied the contract, not between the four lessees, but 
between the lessees on the one side and the Burdwan Raj on 
the other ‘side. 


. The respondent, on the other hand, maintains that the 
original power of attorney mentions, not “four persons”, but 
“the parties”; and that the phrase “the parties’ means the 
parties to the lease, namely, the lessees and the Burdwan Raj. 
It is said that this description of the document applies to the 
kabuliyat which alone was the agreement “written up” between 
the parties. , 

The difference between the two ananos is vital, as it 
affects the validity of the instrument which is the foundation 
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-of the respondent’s claim. When the accuracy of an English 
translation of a document written in the vernacular language 
is challenged, the rule ordinarily followed by this Board is to 
accept the translation as correct, if it was made by a translator 
appointed by a Court in India and not challenged before the 
Judges who had dealt with the case. It is obvious that their 
Lordships are not in a position to say that such translation 
‘should be held to be incorrect. If they are, however, satisfied 
that there is a genuine doubt about its correctness, they would 
remit the matter to the High Court in India, from which the 
appeal has been brought, for an inquiry into it, and direct it, 
if necessary, to have another translation made under the direc- 
tion of the Court and to transmit it to the Registrar of the 
Privy Council. 


The question is whether a reference should be made to the 
High Court at Calcutta in order to settle the dispute between 
the parties. Now, it is true that the translation relied upon by, 
the respondent was not made by a translator appointed by the 
‘Court, but it was not only placed on the record of the Trial 
Court, but also was included in the record printed for the Court 
of Appeal in India and apparently acted upon by that Court. 
These circumstances, which create a reasonable doubt about 
the accuracy of the official translation, would justify an inquiry. 
by the High Court as to which of the two translations should 
tbe accepted as correct. Their Lordships, however, consider it 
‘unnecessary to delay the decision of the appeal by making a 
teference to India, because it is admitted by the learned coun- 
‘sel for the appellant that there is no word in the original power 
of attorney which is equivalent to the word “four” as used in 
the phrase “amongst us four persons” to be found in the 
official translation. The original expression can be correctly 
translated as “ between us both parties.” It is also admitted 
that the Bengali word, which has been translated in the official 
translation as “executed,” might properly be translated as 
“* written and read.” 


There are also other considerations which militate against 
the official translation. According to this translation, the 
document embodying the agreement “amongst us four 
persons” had already been “executed”; and it would obviously 
be absurd to empower the attorney to “ execute” the same 
document again. But the rival translation does not lead to any 
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such incongruity. After reciting that, the “ Agreetient Deed ?” 
between the parties had been ‘written up,” it authorises the- 
attorney to execute and register it. ‘Indeed, it is conceded that 
there was no document to which the lessees alone were parties,. 
which, at that time, required execution and registration; and 
the power of attorney, if it related to a document of that 
description, would be wholly infructuous. But a document. 
containing the terms of the contract between the lessor and the 
lessees was yet to be executed and registered. 

“Moreover, the lessees obtained possession of the villages. 
leased to them by the plaintiff several years ago and have since 
been working the coal mines; and there is no document except 
the kabuliyat which defines their rights and duties vis-a-vis the 
lessor. It is impossible to assume that they had obtained ‘the 
right of working the mines, and had been allowed to takeaway. 
coal therefrom, without any contract in writing. Indeed, they 
had been paying’ the rents and royalties as set out in the 
kabuliyat tintil the commencement of the dispute, which led, to 
this litigation. - : 

It is unnecessary to dilate u upori the subject, as their Lord- 
ships are convinced that it was the kabuliyat, and no other 
document, which Natobar Mukerjee- was authorised by the 
power- of attorney to. execute and register on behalf of the 
appellant. - They accordingly hold that the grounds, upon: 
which the validity of the execution of the kabuliyat was sought 
to be impeached, cannot be sustained. It must, therefore, 
operate as ‘an instrument ‘duly executed by the appellant. 


It is then argued that the documerit was not validly regis- 
tered as it was not preserited for régistration as required by 
the Indian Registration Act. It is undeniable that, if a doci- 
ment is executed by two or more persons, it is not necessary 
that all of them should present it for registration; and that the 
presentation thereof by one of them is a suineient compliance 
with the law. - 


Now, the endorsement by the sub-Registrar on the instru- 
ment shows that it was presented for registration by one Fakir 
Chandra Sarkar, “agent for the executant Devendra Nath - 
Mitra Mazumdar under a general Power of Attorney No. 4t 
for “1904, authenticated by the special: sub-Registrar of 
Burdwan.” It is:beyond dispute that Mazumdar was one of 
the executants of the kabuliyat, but it is argued that, while 
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Sarkar was authorised to acton behalf of Mazumdar in respect 
of the documents executed by the latter alone, he had no 
authority to represent him in connection with a document 
executed by his principal jointly with any other person or 
persons. There is no foundation for this contention. The 
power of attorney in favour of Sarkar is a general power of 
attorney, and authorises him to represent his principal in 
various matters, including the registration of documents. It 
contains no such restriction as is suggested by the appellant. 
There was, in their Lordships’ view, a proper presentation 
of the kabuliyat for registration; and it is not argued that its 
registration was invalid on any other ground. : 

' The Courts in India have rightly held that the appellant’s 
liability on the Rabuliyat has been established, and the appeal 
preferred by him should be dismissed with costs. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondent: Solicitor, India Office. 


R. C. C. a E Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


‘Pakalapati Veerayya .. Appellant* (Plaintiff) 
v. l D 
Devulapalli Sobhanadri .. Respondent (Defendant). 


The Indian Contract Act (IX of 1872), S. 23—Civil liability and a 
criminal offence—Prosecution launched—Offence one compoundable only 
with permission of the Criminal Court—Permission to compound not obtained 
—Agreement to pay a sum in settlement of civil Kability—The withdrawal of 
prosecution part of the bargain—If agreement enforceable at law. 

Though a transaction between the parties may involve a civil liability as 
well as a criminal offence, a settlement of the civil liability will be vitiated by 
the fact that a criminal prosecution already launched is withdrawn if it was 
part of the bargain that the prosecution should be so withdrawn. It need not 
have been the sole bargain, nor is it necessary that the agreement should 
specifically state that part of the consideration was an agreement to settle the 
criminal prosecution. The true rule is that where there is an existing debt 
or an obligation a creditor is not precluded from taking any security therefor 
by threat of a criminal prosecution and the security is not vitiated by: the fact 
that he was induced to abstain from prosecuting the debtor. But if it isa 
part of the bargain that the creditor should not prosecute the debtor, the 
security taken for the debt will be unenforceable. 


* S.A, No. 462 of 1932. p” 30th March, 1936. ` 
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Where the defendant and his father executed a sale-deed in favour of 
B.S.and others without disclosing the existence of a mortgage on it and 
when the purchaser in execution of the mortgage decree sued for possession 
the said B.S. launched a criminal prosecution against his vendees for cheating 
under S. 420, Indian Penal Code and subsequently withdrew the prosecution 
(without the permission of the Court having been obtained to compound) as 
a result of an agreement between the parties in and by which it was arranged 
that Rs. 700 should be paid in full settlement of the disputes, of which Rs. 200 
was to be immediately paid and Rs. 500a year later, and it was part of the 
bargain that the criminal case should be closed up. 


Held, that the arrangement is unlawful and the claim for the Rs. 500 is 
unenforceable under S. 23 of the Contract Act. 


Flower v. Sadler, (1882) 10 Q.B.D. 572; Dwijendra Nath Mullick v. Gopi- 
van Gobindaram, (1925) I.L.R. 53 Cal.51 and Navasimhulu Naidu v, Naina 
Pillai, A.I.R. 1929 Mad. 7, distinguished. 

Kamini Kumar v. Birendra Nath, (1930) 59 M.L.J. 82: L.R. 57 I.A. 117: 
LL.R. 57 Cal. 1302 (P.C.), followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 28 of 1931, preferred against 
the decree of the Court of the District Munsiff of Bezwada in 
O. S. No. 159 of 1930. 


P. Satyanarayana Rao for Appellant. 
V. Rangachari for Respondent. 
The Court delivered the following 


Jupcment.—This is a suit upon a promissory note dated 
6th August, 1924, executed by the defendant in favour of the, 
plaintiff. The case for the plaintiff is that the amount was paid 
in cash. The execution of the pronote is admitted but the con- 
sideration is denied. “The case for the defence is that the said 
promissory note was executed in view of a pending settlement 
of a criminal prosecution and a civil liability in respect of the 
sale of immovable property effected by the defendant and his 
father in favour of one Boddaluru Seshayya and four others; 
the complaint of the vendees was that on the date of the sale 
to them there was a mortgage on the property which was not 
disclosed. A decree was obtained on the footing of the said 
mortgage and the property sold in execution thereof and a suit 
was instituted for recovery of possession from the vendees. 
The said Boddaluru Seshayya thereupon launched a criminal 
prosecution being C..C. No. 100 of 1924 on the file of the 
Additional Deputy Collector, Bezwada, for cheating under 
S. 420, Indian Penal Code. The complaint was no doubt filed’ 
by the said Seshayya but all the other vendees were cited as 
witnesses for the prosecution. The plaintiff was interesting 
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himself on behalf of the vendees and there were negotiations 
to bring about an adjustment of the disputes between the defen- 
‘dant and the vendees; the defendant was anxious 'that the 
criminal, prosecution should be withdrawn and he was willing 
to be guided by what the plaintiff would direct him to do. 
Pending the final settlement of this matter the defendant exe- 
cuted a promissory note for Rs. 500 but finally an arrangement 
was come to which was embodied in a document Ex. V in and 
by which it was arranged that a sum of Rs. 700 should be paid 
in full settlement of the disputes and that Rs. 200 should be 
paid immediately and the balance of Rs. 500 within a year 
from the date of the agreement to the plaintiff on behalf of 
_the vendees and on failure to pay the same the vendees could 
have recourse to such civil proceedings as they may be advised. 
‘The plea therefore is that the promissory note ceased to have 
‘any force after the matter was finally settled and in any event 
the promissory note was executed in consideration of the crimi- 
nal case being withdrawn and therefore is unenforceable. The 
lower appellate Court found that the promissory note was exe- 
‘cuted “as a security on which alone the civil suit and the 
criminal case would have to be closed up”, that after the exe- 
cution of the agreement Ex. V it was superseded and therefore 
the plaintiff is not entitled to sue on the note. In regard to the 
plea that the suit promissory note was executed to stifle the 
criminal prosecution he held in favour of the plaintiff on the 
‘ground that the object was to settle the civil dispute and not to 
‘compound the criminal offence. Mr. Satyanarayana Rao on 
behalf of the plaintiff attacks the finding of the learned Judge 
in regard to the supersession of the note. There can be no 
doubt that the case with which the plaintiff came to Court, 
namely, that Rs. 500 was paid on the date of which the promis- 
sory note was executed was false. It has also been found by 
- the lower appellate Court that no money was actually paid by 
the plaintiff in respect of the said promissory note. It seems 
to be clear from the evidence that negotiations for settlement 
of both the civil dispute and the criminal liability were on foot 
sometime prior to the actual execution of the promissory note 
and that a draft agreement was written on or about the 28th 
July, 1924. Ex. Bis aletter which was written by the defen- 
‘dant Seshadri to D. W. 4, a pleader who appears also to be a 
relation of the plaintiff. In that letter he clearly states that he 
has given the plaintiff the draft agreement which D.W. 4 wrote, 
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that he. is sending the ‘promissory note post-dated and directs 
D.W. 4 to give the note and a sum of Rs. 200 to plaintiff after 
taking the agreement.. He also makes it distinctly clear that 
though the promissory note mentions interest, interest was not 
to be charged, that the understanding should be that the 
amount payable will be paid ina year. He also desired him to 
get this understanding confirmed. From this letter it is there- 
fore clear that there was no final settlement arrived at. In fact 
it was only on the 16th August, 1924, that the parties came to 
a definite understanding by the execution of Ex. V. Accord- 
ing to Ex: V, Rs.°700 should be paid in full settlement of the 
claim which the vendees had against the defendant, Rs. 200 to. 
be paid immediately and Rs. 500 within one year from the 
said date to the plaintiff on behalf of the vendees and that 
the payment should be endorsed on the back of the agree- 
ment itself and a receipt obtained therefor; if default is 
committed Rs. 200 should be appropriated towards the expenses. 
of criminal proceedings and the vendees should be at liberty 
to take such civil proceedings as they may be advised-in the 
matter. No reference was made to the promissory note at all 
and in fact this agreement was attested by the plaintiff himself. 
There can be no doubt that Ex. V was the final and concluded 
agreement between the parties and the rights of the parties 
must be regulated according to the terms of the said agreement. 
If the promissory note should be treated as subsisting in spite 
of this agreement it will be inconsistent with the terms thereof 
because according to the promissory note the plaintiff would be 
entitled to enforce it.at any time he chose and realise interest, 
whereas according to Ex. V payment should not be made for a 
year and interest should not be charged. Further if it was 
intended that the liability under the promissory note should 
be enforced there is no meaning in the agreement providing 
that in default of payment of Rs. 500 within a year the parties. 
can have recourse to such civil proceedings as they may be 
advised, i.e., the liability of the defendant is not limited to the 
sum of Rs. 500; it may be more or it may be less according to 
the damage sustained by the vendees. The intention of the 
parties seems to be that on the execution of Ex. V the liability 
under the promissory note should be treated as not subsisting, 
Even though it may be said that originally it was intended’. 
that a promissory note should be given, in view of the further 
terms imposed by the defendant according to Ex. B the parties 
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thought of arriving at the -final settlement which they did in 
Ex. V. 

Even if Iam not right in this-view it seems to me that 
the plea taken by the defendant that the promissory note was 
unenforceable under S. 23 of the Indian Contract Act must 
prevail. On the 4th August, 1924, when the promissory note 
was executed and sent with the date 6th August, 1924, there 
‘was admittedly a criminal prosecution pending which the defen- 
dant was anxious to get rid of. It seems to be also clear from 
Ex. B that the plaintiff expected that the said case will be 
withdrawn even on the 6th August, 1924. The last sentence 
in that letter clearly indicates it. It runs thus: 

~ “He said that he would get the case withdrawn, etc., on the 6th August, 
1924, itself. Please get it arranged that itis withdrawn on that day itself. 
Kindly render this help without fail. Please reply”. 

It is thus apparent that the object of sending the promissory 
note was to enable the case being withdrawn on the faith of it. 
Again Ex. V also indicates that the sum of Rs. 700 was in 
settlement of all the disputes between the parties not only the 
adjustment of the civil liability but the dropping of the criminal 
prosecution. No doubt Ex. V does not specifically state so 
but it is very clear from the concluding portion of Ex. V which 
provides in case of default of payment of Rs. 500 within a 
year Rs. 200 should be appropriated towards the expenses of 


the criminal case. In fact the criminal case was withdrawn 


on 16th August, 1924, the date of Ex. V. Mr. Satyanarayana 
Rao relied upon a number of cases to show that where a 
transaction between the parties involves a civil liability’ as well 
as a criminal offence, a settlement of the civil liability is not 
vitiated by the fact that the criminal prosecution is also 
withdrawn. But I think the true rule is that where there is an 
existing debt or an obligation a creditor is.not precluded from 


taking. any security therefor by threat of a criminal prosecution - 


and the security is not vitiated by the fact that he was induced 
to abstain from prosecuting the debtor. But if it is a part of 
the bargain that the creditor should not prosecute the debtor, 
the security taken for the debt will be invalid. In Jones v. 
Merionethshire Permanent Honey Panemy Society, Lindley, 
L.J., points out: 


“Tn order to amount to a defence on the ground of illegality there must 
de an agreemént not to prosecute—an agreement as itis called to stiflea 
prosecution”. 


1 (1892) È Ċh. D. 173. 5- A Deo 
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And, as Bowen, L.J., points out reparation for an obligation’ 
is a duty which the offender owes quite independently of his 
fear of prosecution or otherwise, and it would be absurd to lay 
down as an impossible counsel of perfection that the obligee or 
the relatives of an offender and his friends are not justified in 
making reparation to the party injured. But what he emphasises. 
is that the abstention from or the dropping of the criminal 
prosecution should not be made a matter of bargain. He 
observes: 

“Tagree with what Mr. Reid said, that the law certainly is not anxious. 
to discourage reparation. But you must come back after reparation made to. 
the one dominant test in each case. It is a circumstance which may be | 
lawfully taken into consideration that the offender has done his best himself, 
or with the assistance of his friends, to make good his wrong. But the test 
is, what is the moral duty of the person who has been injured to himself and 
others? He must make no bargain about that. ' If reparation takes the form. 
ofa bargain, then, to my mind, the bargain -is one which the Court will not. 
enforce”. 

Therefore the eae in each case is, did it form part of a. 
bargain, namely, the dropping of the criminal prosecution? In 
this case there can be no doubt that the object of the execution 
of the promissory note was the dropping of the criminal. 
prosecution. It is enough if it formed part of the bargain. It 
need not have been the sole bargain. I think this is made clear 
by the recent decision of the Privy Council in Kamini Kumar | 
v. Birendra Nathi. There wasa dispute as to title to a property. 
In regard thereto there was also a criminal prosecution launched. 
One of the parties. was very anxious to have this criminal 
prosecution withdrawn. Then there was a reference to arbitra- 
tion and an award thereupon and the civil dispute settled and. 
the criminal prosecution was in consequence withdrawn. It 
was found that the object of this reference and the award was. 
to bring about a reconciliation including the dropping of the 
prosecution. Their Lordships during the course of the judg- 
ment observe: ; 

“The real question involved in this appeal on this part of the case is. 


whether any part of the consideration of the reference or the ekrarnama was. 


unlawful and? if it was an implied term of the reference or the ekrarnama 
that the complaint would not be further proceeded with, then in their 
Lordships’ opinion the consideration of the reference or the ekrarnama, as. 
the case may be, is unlawful’. 

Their Lordships also point out that the agreement need 


not specifically state that part of the consideration was an 
agreement to settle the criminal proceedings but it is enough 





1, (1930) 59 M.L.J. 82: L.R. 57 LA. 117: LL.R. 57 Cal. 1302 (P.C.). 
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to give evidence from which the inference necessarily arises 
thata part of the consideration is unlawful. In this: case the 
evidence makes it clear that part of the consideration was the 
dropping of the criminal prosecution in which all the vendees 
were interested. The decisions relied on by Mr. Satyanarayana 
Rao are all distinguishable. He relied strongly on Flower v. 
Sadler1. In that case no prosecution was launched or dropped, 
but there was a threat to take criminal proceedings and by 
means of that threat promissory notes were obtained in respect 
of a debt justly due. Therefore it was rightly pointed out a 
threat to prosecute does not necessarily vitiate a subsequent 
agreement by the debtor to give security for a debt which he 
justly owes to his creditor. Even in that case if there had 
been an agreement not to prosecute the decision would have 
` been different. The next case relied on by him is Dwijendra 
Nath Mullick v. Gopiram Gobindaram?. It is not necessary to 
consider whether the actual decision can be supported but that 
decision does not conflict with the principle which I have stated. 
Mukerji, J., at page 62 states: 

“There is nothing to prevent a creditor from taking a security from his 
debtor for the payment of a debt due to him, even if the debtor is induced to 


give the security by a threat of criminal proceedings, so long as there is no 
agreement not to prosecute”, 


But he found in that case that the consideration or the 
object of the agreement was not the withdrawal of the criminal 
case. On that finding the decision may be correct. Mr. Satya- 
narayana Rao laid considerable emphasis on the decision of 
Jackson, J., in Narasimhulu Naidu v. Naina Pillais. But 
that case can be distinguished on the following observation by 
the learned Judge: 

“ There is nothing against public policy if a person accused of breach of 
trust or misappropriation chooses to acknowledge the liability and refund 
the amount. And if after receiving the amount the complainant withdraws 


from the prosecution of his complaint it need not necessarily be presumed 
that there was a contract that he should do so”. i 


It seems to me that if the learned Judge was of opinion 
that there was a contract to withdraw the prosecution, he 
would have decided the case differently. Therefore it is un- 
necessary to deal with some of the observations of the learned 
Judge which I think are not relevant for the decision of this 


case. There can be no doubt that in this case the offence must 





1. (1882) 10 Q.B.D. 572. 2, (1925) LL.R. 53 Cal. 51. 
3. A.LR. 1929 Mad. 7. 
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be deemed to be non-compoundable as the permission of the 
Court to compound’ was not obtained. Part of the consideration 
for the promissory note was the agreement to withdraw the 
criminal prosecution and therefore the promissory note is un- 
enforceable. f : 

In the result the second se fails and is dismtased with 
costs. 

Leave refused. : 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Mocxetr AnD Mr. JUSTICE 
HORWILL. a 
The Chairman, Municipal Council, 





Rajahmundry .. Petitioner* (Petitioner) 
: U. E . 
Nyapathi Subba Rao ~... Respondent (Plaintiff). 


Madras District Municipalities Act (V of 1920)—Profession tax—Pay- 
ment of, on service of demand notice—-Notice stating that in default of 
payment, his property will be distrad- Ne “express protest’?—If payment 
one under protesi. 

Where an assessee paid the profession: tax demanded from him without 
any express protest accompanying the payments, the fact that the payments 
were made in pursuance of the usual demand notice served on him, which 
stated that in default-of payment his property will be distrained, does not 
make the payment an involuntary payment and therefore no suit will lie to 
recover such payments. 


. Whati is or is not a voluntary payment discussed. 


The Municipal Council, Tuticorin v. Ralli Brothers, (1933) 67 M. L.J. 566, 
approved. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Rajahmundry in S. C. S. No. 210 of 1930. 

_Py V. Rajamannar and K. Subba Rao for Petitioner. 

N. Rama Rao ànd P. Panini Rao for E 

The Court delivered the following 


- JUDGMENTS. M ockett, J.—The petitioner is the AMunidinal 
Council, Rajahmundry, by its Chairman and the respondent is ' 
said to be a gentleman who is a large land-owner and who also ` 
does considerable money- -lending business. He sued the 
Municipal Council. for refund of payment of profession tax 
for the periods. 1926 to.1930. . ........ .~ - --- 





*C RP. No. 1630 of 1931... oe ae < i: 19th January, 1937. 
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Before us, the only point for decision, which goes to the 
Toot of the whole matter, is this. It is contended by the learned 
counsel for the Municipality that this suit does not lie because 
the payments sought to be recovered were voluntary payments 
and such-voluntary payments being in the nature of'a gift 
cannot be recovered. The following history of this case is 
relevant. With regard to the two half-years 1926-1927, the 
respondent filed appeals before the appellate authority which 
were disposed of onthe 18th January, 1928, summarily. He 
apparently being dissatisfied with those decisions continued to 
` pay this tax from that time until 1930 and filed this suit in 
July, 1930. No protest accompanied the payments, but the 
learned Judge has found on the facts that the payments were 
made under protest -and ordinarily in a revision petition even 


under S. 25 of the Provincial Small Cause Courts Act we should . 


not go behind any questions of fact. But this isa matter of 
some importance and on the face of the judgment it is perfectly 
clear to us that these payments were voluntary in the sense 
that word is understood in a matter of this sort and that so 
far from showing that they were made under protest the very 
circumstances set out by the learned Judge emphasise that they 
were voluntary payments. It is quite clear that the respondent 
preferred the procedure provided by the Act by way of appeal 
and however dissatistied with the result he thought fit to go on 
making payments for four years until he was inspired with the 
idea of filing this suit four years after, in 1930. He has relied 
on the fact that the notice states that in default of payment, 
his property will be distrained. The whole question of what 
is and is not a voluntary payment has been exhaustively 
considered by Pandalai, J., in the case of The Municipal 
Council, Tuticorin v. Ralli Brothersi. I desire to record my 
complete agreement with that part of his judgment dealing 
with that particular topic where it will be seen that the principal 
cases are considered. One decision should be specially referred 
to and that is Maskell v. Horner? where the Court of Appeal 
reversing the decision of Rowlat, J., dealt with the question of 
voluntary payments. - Dealing with the question of compulsion 
Lord Reading, C. J., at page 118 says: 

“If a person pays money, which he is not bound to pay, under the 


compulsion of urgent and pressing necessity or of seizure, actual or 
threatened, of his goods he can recover it as money had and received”. 





1. (1933) 67 M.L.J. 566 at 569 to 573. 2. (1915) 3 K.B. 106. -i 
63 
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kd 
Chairman, It will be observed that the compulsion is of urgent and 
Municipal pressing necessity or of seizure, actual or threatened. As to. 
. Rajab- what is actual or threatened seizure, Cave, J., in the case of 
mandy Slater v. Mayor, etc., of Burnley1, points out that threatened 
Subba Rao. seizure does not apply to the conventional threat contained in 
Mockett, J. the ordinary notices of demand because, as he says: 
“If that were so, no payment of rent to a landlord would be a voluntary 
payment”. 

Tt is evident that the threat must be a real threat operating 
on the mind of the payer without which he would not have 
paid. I do not think that description can be made to apply to. 
many of the formal documents which are sent to people 
demanding payment. In my view generally as to this topic 
it is in each case a question of fact as to whether the payment 
was or was not voluntary, and in the case before us, it is 
perfectly clear that not only is there no evidence that the 
payment was under protest and involuntary but that the 
opposite was the fact, namely, that it was made voluntarily. 
That being so, it is unnecessary to consider any of the other 
points raised in this petition which in my judgment should be- 
allowed with costs. 


Horwitl, J. Horwill, JI agree. a 
S. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorwILL. 
Abdur Rahiman Kutty and others .. Petitioners* (Accused 
Nos. 1 to 4). 


Child Marriage Restraint’ Act (XIX of 1929), S. 8~Criminal Procedure 
Abdur Code (V of -1898), S. 10 (2)—Whether Additional District Magistrate has 
jurisdiction to itry cases arising under the Act. | 
In re. There.can be no doubt that if S.8 of the Sarda Act makes it clear that 
Additional District Magistrates should not try cases under the Act; then the 
mere fact that an Additional District Magistrate is empowered with all the 
powers of a District Magistrate under S. 10 (2) of the Criminal Procedure 
Code would not empower him to try a case under the Sarda Act; bnt it is a 
well-known canon of interpretation that two statutes should be reconciled if 
they canbe. It may be noted that no reference is made to S. 10 of the Code 
in S. 80f the Sarda Act. One would have expected S. 10 to have been'coupled 
with S. 190 of the Code to which reference is‘ made, if the legislature had 
intended to exclude the jurisdiction of an Additional District Magistrate- 
Reading therefore S. 8 of the Sarda Act with S. 10 (2) of the Criminal Pro- 








1. (1888) 59 L.T. Si at 639. 


* Cr. R. C. No. 362 of 1936. : 3rd February, 1937. 
Cr, R. P. No. 333.0£ 1936. : . 
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cedure Code, it is to be held that an Additional District Magistrate who had 


been given all the powers of a District Magistrate is empowered to try cases ` 


under the Child Marriage Restraint Act also. 
Maria Pillai v. Gopalakrishna Aiyar, (1928) M.W.N. 633, distinguished. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
‘ment of the Court of Session of the South Malabar Division 
in Criminal Appeal No. 2 of 1936, preferred against the judg- 
ment of the Court of the Additional District Magistrate of 
Malabar in C. C. No. 1 of 1935. 

K. S. Jayarama Ayyar, V. L. Ethiraj and A. S. Sivakami- 
nathan for Petitioners. ; 

K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 


The Court made the following 


Orver.—The only question in this Criminal Revision Case 
is whether an Additional District Magistrate is empowered 
under S. 8 of the Sarda Act (Child Marriage Restraint Act 
XIX of 1929) to try cases under that Act. The District 
Magistrate took cognisance of the case but transferred it to 
the Additional District Magistrate for trial; and it is contended 
that the District Magistrate could not do so, but was bound to 
try the case himself, even though the Additional District 
Magistrate was given under S. 10 (2) of the Code of Criminal 
Procedure all the powers of a District Magistrate. 


There can be no doubt that if S. 8 of the Sarda Act makes 
it clear that Additional District Magistrates should not try such 
cases, then the mere fact that an Additional District Magistrate 
is empowered with all the powers of a District Magistrate under 
S.10 (2) of the Criminal Procedure Code would not empower 
_ him to try a case under the Sarda Act; but it is a well-known 
canon of interpretation that two statutes should be reconciled 
if they can be. I agree with Mr. Jayarama Aiyar that an 
Additional District Magistrate is not a District Magistrate. 
S. 10 (3) of the Code makes an Additional District Magistrate 
subordinate to the District Magistrate, so that the District 
Magistrate has certain powers under S. 520 of the Criminal 
Procedure Code, for example, over the Additional District 
Magistrate. The question is, however, whether S. 8 of the 
Sarda Act intended to exclude trial by Additional District 
Magistrates. In reading that section it has to be assumed, 
unless the contrary is quite clear, that it was not intended to 
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take away ‘the powers given to the Additional District Magis- 
trates under S. 10 (2) of the Code. ' . | z 


Section 8 reads: 


“N otwithstanding anything contained in S. 190 of the Criminal Proce- 
dure Code, 1898, no Court other -than that of a Presidency Magistrate or a 
District Magistrate shall take cognisance of or try any offence ünder this . 
Act.” 

It may be noted that no reference is made to S. 10 of the 
Criminal Procedure Code. One would have expected S. 10 to 
have been coupled with S. 190 if the legislature had intended 
to exclude the jurisdiction of an Additional District Magis- 
trate. If this section had been worded positively, merely em- | 
powering District Magistrates to take cognisance of:offences | 
under the Act, the present argument would probably never 
have been put forward; for nowhere in any act are Additional 
District Magistrates coupled with District Magistrates; so that 
where District Magistrates are given any powers those of the 
Additional District Magistrates are presumed. A handle for 
the present contention is afforded by the fact that the section 
reads more strongly in the negative form: 

“No Court other than a Presidency Magistrate or a District Magistrate 
shall take cognisance of or try any offence under this Act”. 

This negative form is necessitated by the opening words 
of the section. 

« Bots distending anything contained i in = 190 of the Criminal Proce- 
dure Code.” 

Had it not heen for these words a` Sis Divisional Magis- 
trate or a Magistrate specially empowered could have taken 
cognisance of the offence under S. 190 of the Code. In order 
to prevent these officers from taking cognisance of an offence 
under S. 190, Criminal Procedure, Code, it was necessary 
to word S. 8 of the Sarda Act so as to limit the. taking of 
cognisance and trial to the other Magistrates mentioned in 
S. 190.0f the Criminal Procedure Code, vis., Presidency Magis- 
trates and District Magistrates. S. 8 of the Sarda Act makes 
no mention of Additional District Magistrates because S. 190, 
Criminal Procedure Code, does not. . 


` I do not therefore find any difficulty in reading S. 8 of the 
Sarda Act with S. 10 (2) of the Criminal Procedure Code and 
holding that. an’ Additional District Magistrate who has'‘been 
given all the powers of a District Magistrate is empowered to 
try a case under the Sarda Act also. ` 


Tj ‘ THE MADRAS LAW JOURNAL REPORTS. ‘= 501 


My attention has been drawn to the judgment of Reilly, 
J., in Maria Pillai v. Gopalakrishna Aiyarl. After a trial by 
a Sub-Magistrate, stolen property was handed over to the 
accused. An appeal was preferred by the complainant to the 
Sub-Divisional Magistrate, who passed. an order returning it 
to the complainant. In revision it was held by a Full Bench 
that an appeal lay only to the District Magistrate and that the 
Sub-Divisional Magistrate had no jurisdiction. The case then 
went back to the District Magistrate, who transferred it to the 
Additional District Magistrate. The matter again came before 
this Court in revision and Reilly, J., passed the following 
order : 


“ Following the opinion of the Full .Bench I must hold that the Addi- 
tional District Magistrate had no jurisdiction to hear the appeal. His order 
is therefore set aside. The appeal is transferred to the District Magistrate.” 


It is seen that Reilly, J., gave no reason at all for his 
order; but he apparently felt himself bound by the actual 
words used by the Full Bench that it was only the District 
Magistrate who could hear the appeal. The Full Bench 
certainly did not decide that an Additional District Magistrate 
specially empowered could have heard the appeal. 


This petition is accordingly dismissed. 
K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE VARADACHARIAR. 
Tadikonda Ramakrishna Rao 


and another .. Appellanis* (Plaintiffs) 
v. ' 
Kottagundu Subba Rao ... Respondent (Defendant). 


Sale—Tenant of a portion of a house belonging to two brothers—House, 
an item of joint family property—Sale of the undivided portion of one brother 
to the tenant—Suit for rent by the other brother—Suit for partition of the 
purchased share by the vendee—Whether vendee Hable to pay reni—Whether 
any suit in the alternative for damages will lie. 

The defendant was induced to make some capital out of the differences 
between two undivided brothers and purported by a sale deed to purchase a 
half share of the younger brother in a joint family house. After the sale deed 
the plaintiff who was the elder brother purported to transfer to his wife the 
eastern portion of the house treating it his own property and later the wife 
sent a notice to the defendant asking him to quit the portion of the house in 
his occupation. The defendant replied that he did not propose to wait till that 


1. (1928) M.W.N. 633. 
* S. A. No. 1271 of 1932. ‘ lith November, 1936. . 


| 
i 


Rama- 
krishna Rao 


Vi 
Subba Rao. 


. 502 ` THE MADRAS LAW JOURNAL REPORTS. . [1937 


Rama- date but, as, from the date of his purchase from the younger. brother of his 
krishna Rao half-share in the house he had in law become a co-owner of the house, there 
Subba Rao, Was no longer any relationship of landlord and tenant between themselves... 
Plaint claim was that the defendant was bound to pay rent as from the date 
but alternatively the claim was also for one of damages for use and occupa- 
tion. A rent suit was first filed. Thereafter the defendant filed a suit for 
partition of the suit house. The two suits were tried together. The parti-. 
tion suit was decided on the basis that there was no previous partition between 
the brothers and hence the elder brother was not entitled in his own right to 
the eastern portion. It became final. Proceeding on this basis the lower 
Courts decided in the rent suit that for.the period before the sale deed, the 
defendant was liable for a small amount of rent. 


Held, (1) that no question of merger or apportionment would arise in 
this case as it was not the plaintiff’s case that the defendant was a tenant of 
the whole house. 

Faqir Bakhsh v. Murli Dhar, (1931) 61 M. L. J. 261: L.R. 58 LAe75: LLR. 
6 Luck. 197 (P.C.), distinguished. 

(2) That in the face of the notice and reply between the parties it sala 
be impossible to treat the parties as continuing to retain the relationship of 
landlord and tenant after the date of the reply notice from the defendant. 

' (3) In the light of the decision of the partition suit that the defendant 
was entitled to a half-share, the defendant could not be held liable for 
damages. It would be one thing to say that he could have been ejected and 
that his only right was to sue for partition, but it would bea different thing 
to make him liable for mesne profits as a person in possession without title. 


. Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Masulipatam in Appeal Suit No. 14 of 
1932 (A. S. No. 234 of 1931, District Court, Kistna) preferred 
against the decree of the Court of the District-Munsif of 
Gudivada in O. S. No. 407 of 1929. 


K. Umamaheswaran for Appellants. 
P. Satyanarayana Rao for Respondent. 
The Court delivered the following 


Jupcment.—This second appeal arises out of a suit for 
rent. The appellants are husband and wife but it will be 
convenient to refer to the husband who is the first plaintiff as 
the plaintiff. He has a brother named Hanumantha Rao and 
the arrangement made by the defendant with Hanumantha Rao 
for the purchase of the latter's. undivided half share in the 
suit house has been the cause of differences and disputes 
between the parties. š 

It is admitted by the defendant that, to begin with, he 
was a tenant of the whole of the suit house under the plaintiff 
who at that time is said to have actéd on behalf of himself and 
of his brother Hanumantha Rao. Later on, however, it seems ~ 

= to be common ground that the defendant was a tenant only of 


` 
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the eastern portion of the house, which is referred to as 
portion 4 in the plan. It also appears from the evidence 
that for some years, up to 1925, the western portion was in the 
occupation of another tenant, but it is stated that the western 
portion was much less commodious and as it also got into 
disrepair it was apparently not continued to be occupied by 
anybody. The latest registered lease between the parties seems 
to have been entered into in 1918 for a period of two years, 
but though its term expired in 1920 the defendant admits 
having continued in occupation of the eastern portion 
presumably on the same terms as under Ex. A, till October, 
1926. The plaint alleged that during the interval there was a 
fresh arrangement for payment of enhanced rent a as 
that allegation has not been persisted in. 


The dispute between the plaintiff and his breer is said ~ 


to have been the result of an attempt on the plaintiff's part to 
treat the eastern portion of the house which is said to be the 
better portion of the property as having become his own and 
trying to force the western portion on the brother; while the 
brother contended that both of them were undivided and that 
plaintiff was not entitled exclusively to the eastern portion. 
The defendant apparently was induced to make some capital 
out of these unfortunate differences between the brothers 
and purported to purchase Hanumantha Rao’s undivided half 
share in the suit property. After the defendant obtained this 
sale deed from Hanumantha Rao, the plaintiff on Ist November, 
1926, purported to transfer to his wife the eastern portion of 
the house treating it as his property and on 19th November, 
1926, the wife sent a notice, Ex. V, to the defendant asking 
‘him to quit the house on 15th January, 1927. The defendant 
promptly replied „by Ex. V-A stating that he did not even 
propose to wait till 15th January, 1927, but as from the date 
of his purchase from Hanumantha Rao he had in law become 
a co-owner of the house, there was no longer any relationship 
of landlord and tenant between themselves. He no doubt says 
that the sale by the plaintiff to his wife was collusive. and 
nominal, but it certainly does not lie in the plaintiff’s mouth to 
say that it was not open to the wife to give that kind of notice. 

The claim in the plaint was that the defendant was bound 
to pay rent as from 30th August, 1926, but alternatively the 
claim was also put forward as one for damages for use and 
occupation. The written statement raised the plea foreshadow- 
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ed in the reply notice, Ex. V-A. It was also stated that rent: 
had in fact been paid to the plaintiff up to 31st October, 1926. 
The rent suit was in the first instance filed.in the Masulipatam 
Sub-Court as a Small Cause suit. Within five or six weeks. 
after its institution, the defendant on the strength of the sale- 
deed obtained by him from Hanumantha Rao filed a suit for 
partition of the suit house in the District Munsiff’s Court. The 
rent suit, was accordingly transferred to the Munsiff’s Court. 
and the two suits were tried together. 


In the partition suit both the Courts upheld the plea that 
there was- no partition between the brothers, that the present 
plaintiff was therefore not entitled in his own right to the 
eastern portion of the suit house and that the present défen- 
dant was entitled to have the house partitioned between himself 
and the plaintiff. I understand that that decree has now become 
final. Proceeding on the above basis, the Courts below have 
held that after 10th November, 1926, the defendant was in: 
possession as a co-owner and not as a tenant nor as a trespasser 
and that therefore he was not liable to pay any rent or damages 
to the plaintiff. ‘A decree was given for a small sum represent- 
ing the rent between 31st October, 1926, and 10th November, 
1926. The plaintiff has filed this second appeal claiming that 
he is entitled to rent even in respect of the BERDA subsequetit 
to 10th November, 1926. 


On behalf of the appellants, three contentions have been 
urged before me. It was first contended that the purchase by 
the defendant from Hanumantha Rao will not bring about a 
merger of the leasehold and the vendee’s interest because the 
purchase was only of a half share. Reliance was placed in 
support of this contention on the decision of the Judicial Com- 
mittee in Faqir Bakhsh v. Murli Dhari. As a-proposition of law 
there can be little doubt that if a person is a tenant of the 
whole of a property the acquisition by him of ownership in a 
portion thereof will not of itself extinguish the leasehold 
interest. Inthe Lucknow case Fagir Bakhsh v. Murli Dhar! the 
tenant was sought to'be treated as having forfeited the tenancy 
and incurred liability to account for the full profits of the pro- 
perty to his co-sharers. The facts stated in the judgment show 
that he had a term lease and the tenant insisted’ that as long. 
as the term lasted his co-shares must only-be deemed to have 





1. ` (1931) 61 M.L.J. 261: L.R. 58 F.A: 75: L.L.R- 6 Luck. 197 (P.C.). 
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purchased the right to receive the rent and there was'no dis- 
tinction of the lease by merger. I do not see how that 
question arises in the present case. Apart from the doctrine 
of merger, if this was a case in which the defendant held 
possession of the whole house as lessee, it may be open: to the 
plaintiff to contend that after the purchase by the lessee of a 
half share in the house the defendant should continue to pay 
to the plaintiff a proportionate share of the rent in respect of 
-the other half on the principle laid down in S. 37 of the 
Transfer of Property Act. But as I have already stated it is 
not the plaintiff’s case that the defendant was a tenant of the 
whole house. No question therefore of merger or, apportion- 
ment arises in the case. 


The next contention on behalf of the appellant’s was based 
upon the observations in Mulla’s Hindu Law, page 295, etc., 
with reference to the rights of a purchaser of an undivided 
share in an item of joint family property from a coparcener. 
The learned author points out the different views obtaining in 
the various High Courts as to the right of such a purchaser to 
obtain possession or to remain in possession. Here again it is 
unnecessary for me to express any opinion on the point on 
which there is so much divergence: of judicial opinion. 
For one thing, the plaintiff in this case all along insisted 
that he was entitled to a portion of the house exclusively, 
there was accordingly no question of his claiming to re- 
cover the house for the family. Again Sir D. F. Mulla 
himself points out that even in cases in which a decree for 
ejectment has been given against the purchaser in possession it 
. has been the practice to grant a stay of execution till the pur- 
chaser files a suit for partition of the property in which he has 
purchased a share. As I have observed already, a ‘parti- 
tion suit was instituted in the present case within five or six 
weeks of the institution of the rent suit. 


So far asthe claim to recover rent is based upon the 
defendant’s character as tenant, it is difficult to see how it 
could be maintained that the defendant occupied that status in 
the face of the notices, Exs. V and V-A. By Ex. V the plain- 
tiff’s wife presumably with the knowledge of the plaintiff 
purported to terminate the tenancy by notice to quit as’ from 
15th January, 1927. As the original period of the registered 
lease had long ago terminated, the defendant has been in 
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possession subsequent to 1920 only as a tenant from month to 
month, If the defendant had acquiesced in Ex. V it will be 
impossible to treat him as in the position of a tenant after 
January, 1927. But he was prepared to throw up his tenaricy 
even on an earlier date as shown by Ex. V-A and he relied on 
his title by purchase. Whether that purchase entitled him to 
remain in possession or not is another matter but in view of 
Exs. V and V-A it is impossible to treat the parties as con- 
tinuing to retain the relationship of landlord and tenant. after 
that date. A 


As for the alternative claim for damages for use and 
occupation, I do not see how in the face of the finding in the 
partition suit that the present defendant was entitled to a half 
share in the house the defendant could be held liable for 
damages. It is one thing to say that he could have been 
ejected and that his only right was to sue for partition but it 
ig a different thing to make him liable for mesne profits as a 
person in possession without title, and as I have stated already 
the partition suit was filed very shortly after the institution of 
the suit for rent. 


Lastly, the appellant’s learned counsel suggested that as the 
eastern portion, that occupied, by the defendant, represented 
more than a half share which the defendant would have been 
entitled to, the plaintiff was entitled to claim some payment as 
from a co-owner who has received a larger share of the profits 
than he would be entitled to. The authorities no doubt 
recognise that if a co-owner makes profits by the use of 
common property he is accountable to the other co-owner for 
the profits made by him in excess of his share, but no authority . 
has been brought -to my notice in which a co-owner in posses- 
sion can merely on the ground of his possession be made 
liable to pay an occupation “rent to his co-owners. It is not 
suggested that the plaintiff wanted to occupy the property and 
was prevented from so doing by the defendant. 

In these circumstances I do not see any reason to differ 
from the conclusion reached by the Courts below. The second 
appeal fails and is dismissed with costs. 

_ Though points of law have been attempted to be argued 
before me I am not satisfied that they really arise on the facts. 
I therefore refuse leave to appeal. 

K.C. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice Panprane Row. 


Ganesa Naidu and others .. Appellants* (Defendants) 
v. 
C. Mallaram Singh, .. Respondent (Plaintiff). 


Madras City Tenants Protection Act (III of 1922), Ss.3, 4, 5 and 11— 
Purchase of superstructure from tenants in execution—Suit for ejectment— 
Decision that leasehold right inhered in the tenants—Later purchase by the 
same purchaser of the site also from owner—Second suit for ejecitment and 
recovery of possession of both site and superstructure—N otice, of three 
months’ time to tenants not given—Suit not maintainable. 


The plaintiff purchased a site in the City of Madras from its owner but 
the defendants were the tenants of the superstructure on the suit site from 
whom the plaintiff himself had in execution of a Small Cause Court’s decree 
purchased it some months earlier. The plaintiff therefore claimed to be the 
owner of the house as well as the site, and -on the strength of his ownership 
claimed to recover possession of both. In pursuance of the purchase in 
‘Court auction of the superstructure, ‘the plaintiff had instituted a previous 

suit for ejectment against the tenants (defendants). In that it,was held that 
" the plaintiff had not become, by reason of the purchase of the superstructure, 
. the purchaser of the lease hold right of the defendants and:that ‘his only 
tight was to pull down the superstructure and take away the materials. As 
no appeal was filed against it, that finding became res judicata in the present 
suit for ejectment and recovery of both site and superstructure. The ques- 
tion for decision arising whether the suit was maintainable in the circum- 
stances for want of proper notice to the defendants, 

Held, (1) that the defendants were tenants as defined in S. 11 of .the Act 
and though the superstructure was sold away by them, the tenancy of the 
defendants was not terminated. 

(2) By virtue of the decision in the former suit it should be held to have 
‘been established between the parties that the leasehold right inhered in the 
defendants in spite of the sale of superstructure. 

(3) The sale of superstructure had not the effect in-law of chaneing the 
nature of the tenancy from a tenancy under the Act into an ordinary tenancy 
to which the Act did not apply, for the Act nowhere contemplates any change 
in a tenancy, to which it applies, being brought about except in accordance 
with the provisions of the Act. 

(4) Whether the right to get compensation under Ss. 3,4 and 5 or to 
purchase the land exists or not, the tenancy under the Act remains, at least 
so far as S. 11 of the Actis concerned, which gives the tenant the benefit of 
three months’ notice instead of a shorter time under the ordinary law. 

(5) In the absence of a notice under 5.11 of the Actthe suit was not 
maintainable. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 783 of 1934. 

C. Sarangarajan and G. T. Ramanujachari for Appellants. 

K. Gopalaswami for Respondent. 


* C. C. C. Appeal No. 35 of 1935. 17th April, 1936. - 
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The Court delivered the following 


JupGMENT.—This is an appeal from the decree of the 
City Civil Judge, Madras, dated 2nd February, 1935, in O. S. 
No. 783 of 1934 a suit for ejecting the defendants and for 
recovery of possession of the plaint property. According to 
the plaintiff the site on which the plaint superstructure stands 
belonged to one Abdul Hug and the defendants were the tenants 
of the site who had put up the suit superstructure thereon and 
were paying a rent of Rs. 1-13-0 per month. The plaintiff 
purchased the site from Abdul Huq on 15th October, 1934. 
Some months earlier in execution of a decree of the Small 
Causes Court the superstructure belonging to the defendants 
had been. sold and purchased by the plaintiff himself on 5th 
May, 1934, The plaintiff therefore claimed to be the owner 
of the house as well as the site and on the strength of this title 
to the house and the site he claimed to recover possession of 


both. The superstructure was purchased by the plaintiff on, 
Sth May, 1934, and immediately thereafter on the strength of ~ 


this purchase, in Court-auction, of the superstructure, he 
instituted a suit for ejecting the defendants, namely, O. S. 
No. 346 of 1934. In that suit the lower Court held that the 
plaintiff had not become, by reason of the purchase of the 
superstructure, the ‘purchaser of the leasehold right-of the 
defendants and that his only right was to pull down the 
superstructure and take away the materials. That finding 
is res judicata as no appeal was filed from the judg- 
ment of the lower Court in that suit, and it may be mentioned 
here- that it was only a few days before the judgment in that 
suit was pronounced that the site itself was purchased by the 
plaintiff on 15th October, 1934. It is clear therefore that the 
plaintiff is not entitled by reason of his purchase of the super- 


structure in Court auction in execution of a Small Cause ` 


Court decree, to eject the defendants and his claim to eject the 
defendants must ‘therefore be rested on the rights which he 
acquired by reason of the purchase of the land itself from the 
owner Abdul Huq. 


This is indeed clear from a consideration of S. 28 of the 
Presidency Small:Cause Courts Act. In any case the matter 
is now res judicata by reason of the decision of the lower 
Court in O. S. No. 346. of 1934. A number of issues were 


framed by the lower Court in the present suit and the suit was . 
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decreed, all the issues being found against the defendants and 
in favour of the plaintiff. 

In the present appeal by the defendants it is sufficient to 
consider only one question, namely, the question covered by issue 
No. 2 in the Court below which runs as follows :— 

“Isthe suit not maintainable for want of proper notice ?” i 

In order to determine this question it is necessary to'decide 
whether the defendants are tenants as defined by the Madras 
City Tenants Protection Act (III of 1922), because it is only 
under S. 11 of that Act that three months’ notice is required 
to be given before a suit for ejectment can be instituted 
against the tenant as defined in the Act. The word) ‘tenant’ is 
defined in that Act as follows :— 


“Tenant? means tenant of land liable to pay rent onit, every other 
person deriving title from him, and includes persons who continue in pos- 
session after the termination of the tenancy”. 


There can be no doubt that the defendants are ‘tenants’ as 
defined above, and this cannot be seriously questioned. They 
are tenants of land and the fact that the superstructure put up 
by them was sold in Court auction does not terminate their 
tenancy., It cannot be pretended that because the superstruc- 
ture is sold or burnt down the tenancy ceases to exist, or that 
the tenancy under the Act becomes an ordinary tenancy. By 
virtue of the decision in the former suit O.S. No. 346 of 1934, 
it must be held as established between the parties that the lease- 
hold right of the defendants still inheres in the defendants in 
spite of the sale of the superstructure. In other words it is 


clear, that the defendants continued to be tenants even after - 


the sale of the superstructure. This is res judicata. They 
were tenants within the meaning of the Act before the sale, 
and I do not see how it can be contended seriously that the 
sale of the superstructure has the effect in law of changing the 
nature of the tenancy from a tenancy under the Act into an 


` ordinary tenancy to which the Act does not apply. 


- The Act nowhere contemplates any change in a tenancy to 
which it applies being brought about except in accordance 
with the provisions of the Act. 

The learned City Civil Judge appears to think that a 
tenant under the Act cannot be regarded as being really a 
tenant under the Act if he is not entitled to get compensation 
under Ss. 3,4 and 5 of the Act or is not entitled under S. 9 
to compel the landlord to sell the land to him; and he concludes 


Ganesa 
Naidu 


v. 
Mallaram 
Singh. 


Ganesa 
Nae 


Mallaram 
Singh. - 


510 THE MADRAS LAW JOURNAL REPORTS. [1937 


that where a tenant has no building of his own on the land he is 
not a tenant within the meaning of the Act. This view is in 
my opinion clearly wrong. It is obvious that where a tenant- 
has no improvement or building of his own no compensation 
can be due to him or if he does not want to purchase the land, 
the question of compelling the landlord to sell the land does not 
arise. Whether the right to get compensation or to purchase 
the land exists of not the tenancy under the Act remains, at 
least so far as S. 11 of the Act is concerned, which gives him 
the benefit of three months’ notice itistead of notice for a 
shorter time under the ordinary law. 

The learned City Civil Judge’s view, that the spirit of the 
Act shows that where the tenant has no improvements he 
cannot claim that three months’ notice should be given to him 
under S. 11 of the Act,is in my opinion. not supported by 
any reason and certainly not supported by any authority. The 
provisions of S. 11 are certainly provisions in favour of the - 
tenant and not in favour of the landlord,.and to that extent it 
is one of the benefits conferred on the tenants by the Act, and 
if the defendants are tenants under the Act they cannot-be 
deprived of the benefit of the protection given by S. 11 simply 
because they are not entitled to other benefits given by the 
Act. .Even if by reason of certain circumstances other benefits 
conferred by the Act may not be available to them there is no 
reason to deny such benefits as are available to the tenant 
under the Act. 


Ihave therefore no doubt that this question, namely, 
whether the defendants are tenants within the meaning of the 
Act must be answered in the affirmative. S. 11 of the Act 
provides that no suit in ejectment shall be instituted until 
after the expiration of three months after notice in writing 
has been given requiring the tenant to surrender possession. 
That such notice has not been given in the present case is 
admitted and therefore this suit for ejectment is not maintain- 
able, and on this ground alone the appeal has to be allowed. It 
is therefore unnecessary to consider the question whether if the 
suit were maintainable the defendants would be entitled to 
proceed under S. 9 of the Act. The decree appealed from is 
set aside and the suit is dismissed with costs in this Court and 
inthe Court below. 


K. C. : ee Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATRAMANA Rao. 


R. Ganesa Aiyar .. Petitioner* (Plaintiff) 
v. - 
The Lakshmi Co-operative Building 
Society by Secretary R. S. Rama- 
‘chandra Aiyar (Vide Order dated ' 
27th August, 1935, on C.M.P. No. ; f 
2843 of 1935) .. Respondent . (Defen- 
dant). 


Co-operative Society—Honorarium—Secretary of a Building Society 
claiming a share of the net profits under a by-law of the Society—By-laws of 
the Society—Under what circumstances would he be prevented front claiming 
it, 

Where the Secretary of a Co-operative Building Society, Limited, claimed 
remuneration Rs. 200 odd for services rendered by him to the Society for the 
year 1928-1929 and a portion of the year 1929-1930 and the general! body 
refused to sanction the amount, but by the by-law 60 (2) of the Scciety it was 
provided that the net profits of the Society as declared by the Registrar, year 
after year, should be divided of which one-fourth to be paid as honorarium 
to the Secretary and Treasurer not exceeding Rs. 150, 

Held, that the by-law distinctly provided that the profits should be dis- 
tributed in accordance with that rule. It was not dependent upon the vote of 
the general body. It would be open to the general body to alter the by-law, 
but until the by-law 60 was altered, it was not open to the general body to 


say that and to withhold payment of one-fourth of the annual profits. So far - 


as the amount due for 1928-1929 was concerned, there would be no question 
that the Secretary was entitled to it. But for the portion claimed for 1929- 
1930 he would be not entitled as by-law 60 only contemplated the payment of 
an annual lump sum, contingent on a person serving as Secretary for the 
entire period. 


Isaacs’ case, (1892) 2Ch. 158 at 164; In re International Co., 66 L. T. 253 
and Moriarty v, Regent’s Garage Company, (1921) 1 K.B. 423 at 447, relied on. 
The meaning of ‘honorarium’ discussed. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of thé Court of Small Causes at 
Trichinopoly in S. C. S: No. 4995 of 1933. 

K. V. Seshayyangar for Petitioner. 

Respondent not represented. 

The Court delivered the following 

JupcmMentT.—The question in this case is whether, the 
petitioner is entitled to recover a sum of Rs. 242-4-0 as and 
for remuneration for the services rendered byhim as Secretary 
of the defendant, The Lakshmi Co-operative Building Society, 
Limited, for the year 1928-1929 and a portion of the year 


* C. R.P. No, 1787 of 1934. 17th December, 1936. 
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1929-1930. The earned Subordinate Judge negatived his 
claim on the ground that the general body has refused sanction 
for the payment claimed by him and has therefore no right to 
sue therefor. It is contended before me that this view is 
wrong. To appreciate the contention, reference to a few by- 
laws of the Society is necessary. Under by-law 17 the execu- 
tive management of the affairs of the Society shall vest in 
a Board of Directors which shall consist of ‘not more 
than five members Under by-law'18 the members of the 
Board of Directors shall be elected by the general body 
for a period of two years from among the members 
of the Society. After the Board of Directors is elected 
they shall elect from among themselves a president and 
a secfetary and treasurer. Under by-law 28 the services of 
the members of the Board of Directors shall be’ gratuitous. 
Under by-law 29 the ultimate authority in all matters relating 
to the administration of the Society shall be-the general body 
of the members who shall meet from time to time and among 
other matters which may be dealt with by the general body is 
the amendment or repeal of any existing by-law or the enact- 
ment of a new by-law. By-law 60 provides for the distribution 
of ‘profits thus: the net profits of the society as declared by the 
Registrar year after year shall be divided as follows: (1) 

one-fourth to the reserve fund; (2) one-fourth to be paid as 
honorarium to the secretary and treasurer not exceeding 
Rs.-150; (3) the remainder subject to a maximum of 9 per 
cent. per annum on the paid-up share capital may be declared 
as dividend. The dividend declared shall not be actually 
distributed as long as any loan is outstanding against them. 

The amount found due to each member shall be credited to his 
loan account. By-law 63 provides that no amendment to, 
alteration in or cancellation of a by-law nor the enactment of 
a new by-law shall be made except at a general meeting of the 
members or shall take effect until it shall have been approved 
by the Registrar.’ It will thus be seen that none but a member 
can hold the office of the Secretary and he must be one of the 
Board of Directors and that the services of the Board of 
Directors shall be gratuitous. This is in accordance with the ` 
general principle that the directors of a company cannot claim 
any remuneration unless the articles expressly provide: for it. 
It is also clear law that if the articles provide for payment of 
any temunération the director can sue for it. The question in 
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this case is, what is the right which the Secretary has' under 
by-law 60 for the payment of the honorarium provided therein? 
With. reference to the right of a director to claim remuneration 
from a company the rule of law is thus stated by Sterling, J., 
in In re Anglo-Austrian Printing and Publishing Union 
(Issac’s case) 1: 


“Where a man has accepted the office of director and acted as such, 
there ought to be inferred an agreement between him and the company, on 
his part that he will serve the company on the terms as to qualifications and 
otherwise contained in the articles of association, and on the part of the 
company that he shall receive the remuneration and all the benefits which 
those articles provide for directors”. 


To use the language of the present Master of the Rolls in 
Swabey v. Port Darwin Gold Mining Company?: 


_ "The articles do not themselves form a contract, but from them you get 
the terms upon which the directors are serving”. 


This principle has been held to be applicable to persons 
who take office as directors whether members or non-members. 
See Sterling, J., in International Cable Company3. It seems 
to me that the same principle has to be applied in this case 
also. Though by-law 28 provides’that the services of a director 
are gratuitous it does not prevent the director who holds the 
office of the secretary from sharing benefits which are provided 
‘by the by-laws one of which is the benefit conferred. under 
by-law 60. But two arguments seem to ‘have prevailed with the 
lower Court, namely, (1) that cl. (2) of by-law 60 ‘says 
that the amount is to be paid as honorarium, dnd (2) that such 
honorarium is dependent upon the will of the general body 
and it was open to the general body under by-law 29 to 
withhold or sanction the payment of the honorarium, No 
.doubt honorarium prima facie implies a gratuitous payment, 
but it also means a fee for services rendered. Wharton in his 
Law Lexicon defines “honorarium” thus: 

“ A recompense for services rendered; a voluntary fee to one exercising 
a liberal profession, ¢.g., a barrister’s fee”. 

In Standard Dictionary ‘honorarium’ is defined thus: 

“A fee or payment to a professional man for services on which the 


custom requires thatno fixed remuneration be placed, as a physicidn’s 
‘honorarium and honorarium for literary work”. 


In Oxford Dictionary it is defined thus: - 


`“ Honorary reward, a fee for services rendered”. 





1, (1892) 2 Ch. 158 at 164. 2. (1889) 1 Megone 385. 
3. (1892) 66 L.T. 253, 
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Thus it will be seen honorarium might according to 
context connote a purely gratuitous payment or a fee for 
services rendered. It is called “honorarium” in by-law 60, 
cl. 2 on account of the character of the services rendered. 
From the mere use of the word “honorarium” it is unsafe to 
designate it as a gratuitous payment. In dealing with a case 
where the articles of association. provided that a person acting 
as a director shall get £150 per annum, McCardie, J., made 
the following observations in Moriarty v. Regent’s Garage 
Company! to which I can usefully refer, viz. : 


“ The question is not whether the word ‘salary’ is employed. It may or 
may not be employed. The word ‘reward’ or ‘emolument’ or ‘remunera- ' 


tion’ may be used. In each case the substance rather that the actual word is - 


to be looked at. Here the agreement says by cl. 4 that the fees of the plain-. 
tiff for acting as director shall be £150 per annum, that is, in my view a fixed 
yearly remuneration for a substantial office to be held for a substantial period 
of time”. 

In this case the Secretary has a right to a yearly payment 
contingent on profits. Under cl. 2 he is entitled to one-fourth 
of the profits not exceeding a sum of Rs. 150. The by-law 
distinctly provides that the profits shall be distributed in 
accordance with that rule. It is not dependent upon the vote 
of the general body. The argument based on by-law 29 seems | 
to be fallacious. It is open to the general body to alter the 
by-law; but until the by-law 60 is altered, it is not open to 
the general body to vary that by-law.and to withhold payment 
of one-fourth of the annual profits. Thus the secretary prima 
facie will be entitled to claim payment of the profits in accord- 
ance with by-law 60 (2). It is not disputed that profits have 
béen earned during the period of his service. In fact the Board 
of Directors recommended in their report that the petitioner 
would be entitled to Rs. 120-3-0 as remuneration for 1928-29 
and Rs. 56 as remuneration for 1929-30 for the period served 
by him in that year. The general body, in my opinion, was not 
competent to‘withhold the payment. So far as Rs. 120-3-0 due 
for 1928-29 is concerned, there seems to be no question - 
that the plaintiff is entitled to it. But will he be entitled . 
to claim the remuneration of Rs. 56 for the broken period 
1929-30? In my opinion, by-law 60 contemplates the payment 
of an annual lump sum contingent on a person serving as 


secretary for the entire period and he is not entitled to claim © 
x 








1. (1921) 1 K.B. 423 at 447. 


| 
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any portion of the profits for the year 1929-30.: The plaintiff 
is thus entitled only to a decree for Rs. 120-3-0. I therefore 
reverse the decree of the lower Court and pass a decree in 
favour of the plaintiff for the sum of Rs. 120-3-0' with 
interest at 6 per cent. per annum from the date of plaint with 
costs on the amount decreed both here and in the Court below. 


K. C. — Petition allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp Rocue, Str SHADI LAL AND SIR GEORGE 
RANKIN, 


R. T. Rangachart re Appellant* 
v. ; 
The Secretary of State for India in 
Council .. Respondent. 


Government servant—Wrongful dismissal—Departmental enquiry—Prior 
order permitting retirement on medical grounds—Pension paid for certain 
time—Subsequent order of dismissal and annulment of pension—-Validity— 
Dismissal by person below the rank of appointing officer—Delegation of power 
—Palidity—Suit for declaration of right to pension and for damages-—Peusions 
Act (XXII of 1871) and rules made thereunder—E ffect—Governmént of 
India Act of 1919 as amended—S cope and effect. i 


The appellant wasa Sub-Inspector of Police in the Madras Presidency. 
Certain charges of irregular and improper conduct in the execution of his 
duties as a police officer were made against him and were the subject of an 
official enquiry by the Assistant Superintendent of Police for the District in 
which the appellant was serving. The appellant who had at that time been in 
bad health applied to be invalidated. Subsequently, after consultations 
between the Assistant Superintendent of Police and the Acting District 
Superintendent of Police, it was decided that the appellant should be per- 
mitted to retire on grounds of health and that an invalid pension’ should be 
awarded to him. The appellant retired from service and was paid his pen- 
sion for a period of three months. Subsequently, however, acting on a'prior 
report of the Assistant Superintendent of Police a succeeding Superintendent 
of Police placed the matter before the Deputy Inspector-General,of Police 
and this resulted in the dismissal of the appellant from service and in the 
annulment of his pension. The appellant then unsuccessfully memorialised 
to the Government and later filed a suit against the Secretary of State for 
India in Council for a declaration that he was not liable to be removed from 
service and for damages. Both the Courts in India having held against him 
the appellant preferred an appeal to the Privy Council. 

Held, that the order purporting to remove the appellant from service at 
atime whenhe had for some months duly and properly ceased to be in 
service was a mere nullity and could not be sustained, and that he had every 
right to complain of the stoppage of the pension as a breach of the rules 
relating to pensions. 








* P. C. Appeal No. 14 of 1936. 8th December’ 1936. 
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PCs Held also, that the purported dismissal having emanated from an official 
——~, , lower in rank than the Inspector-General of Police, who appointed the 
Rangachari 


; J. appellant, was bad and inoperative and that the dismissal could not be 
Secretaryof supported on the ground of delegation of powers. 


State for Held, however, that the suit for declaration and damages was not main- 
poe i tainable at the instance of the appellantin view of the provisions of S. 96-B 
aneli. of the Government of India Act and the rules made thereunder and that the 


appellant was therefore not entitled to any relief. 

Decision of the Madras High Court (Beasley, C.J., and Bardswell, J.), 
reported in Rangachari v. The Secretary of State for India in Council, (1933) 
67_M.L.J, 123 : I.L.R. 57 Mad. 857, affirmed. 

The facts of the case are fully set out in the judgment of 
their Lordships and in the judgment of the High Court sponse 
in Rangachari v. The Secretary of State}, 

J.M. Parikh and Abdul Majid for Appellant—In this case 
there is no dismissal and I am not relying ‘upon dismissal but the 
plea of the Crown was thatthe charges were pending and that 
the plaintiff was properly dismissed. Mr. Justice Waller holds 
that S. 32 (2) of the Government of India Act, 1919, is an answer 
to the plaintiff’s suit. 

Sir George Rankin.—Under the Peninsular and Oriental Steam 
Navigation Company’s case? and the other decisions as to the 
meaning of S. 32, you could not sue the East India Company for 
anything that was an Act of State. Consequently Mr. Justice 
Waller says that in this case you cannot sue the Government, 
but I suppose that the question there depends entirely upon 
whether this is a suit for breach of contract? If it isa suit for 
breach of contract, and not for tort, it may be that that line of 
reasoning will not hold. That will be my argument. 

Lord Roche.—There must have been a number of cases about 
the matter. 

Sir George Rankin—The cases are cases which said that before 
the Government of India Act that man was employed at pleasure, 
and for that reason no action lies, and for that reason, no doubt, 
no action could have laid against the East India Company too, but 
‘that does not affect the position under S. 32, or under S. 96, Mr.— . 
Justice Waller says that a suit of this kind could not have been ; 
brought against the East India Company and cannot now be 
brought against the Secretary of State. 

That is wrong inlaw. If your Lordships come to the conclu- 
sion that this is a matter of contract then a suit could have been 
brought against the Secretary of State. 

Lord Roche.—That is the whole question. If it is an office 
held at pleasure, there is no contract in the ordinary sense at all, 
or at least not an enforceable contract; it is not an. actionable con- 





1. (1933) 67 M.L.J. 123: L.L.R. 57 Mad. 857. 
2. (1868) 5 Bom.H.C:R. 1, 
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tract in respect of which a suit for wrongful dismissal would lie, 
There is not a single case in which it has been held that the East 
India Company could not be sued in respect of a contract. This is 
a contract and being a contract an action could have been brought 
against the East India Company as wellas against the Secretary of 
State. The Peninsular and Oriental Steam Ni avigation Com pany’ s 
casel isa case of tort. 

Lord Roche—I was going to ask you whether; you have 
come across a case in which a servant sued for being dismissed? 

Sir George Rankin—There are any amount of cases where 
people have brought suits against the old East India Company and 
even against the Government where it has been said: “You are 
a servant at pleasure and therefore no action lies”, that is to 


say, you have got no merits; not that you are wrong in form, but. 


that you have no merits. 

If your Lordships come to the conclusion that in the area 
case the contract is at pleasure with no qualification, aes that 
is the end of the matter. 

Lord Roche,—In order that I may gather what the scope of 
your argument will be, are you going to rely upon breach of 
statutory rules as an independent cause of action? 

My submission would be that this is a contract the, terms of 
which are those as stated in the rules, and therefore, if there is a 
breach of it, it would be something done against the terms of the 
contract. 

Lord Roche.—That is contract. That is not independent of 
the contract. 

The declaration prayed for is that the plaintiff was wrongfully 
dismissed. It is set out in para. 19. The claim for gamag was 
given up in the Court below. 

Sir George Rankin—If we come to the conclusion that there 
was a contract other than one involving a liability to dismissal 
at pleasure, and that an action will lie against the Secretary of 
State in respect a breach of that contract then even if you do not 
insist upon your claim for damages, if you are entitled to a declara- 
tion on the footing of being entitled to damages, you do not‘want 
the fact that you do not claim damages to be used against you on 
the question of the declaration. Is that the position? 

Yes, my Lord. My contention is that r. 351, under subs S. 4 
of S. 96-B has been confirmed and validated by Parliament, and 
that has introduced into the contract of servicea term which 
includes the grant of a pension. Therefore the servant could 
only be deprived of the pension under r. 351. My submission is 


1. (1868) 5 Bom. H. C. R. 1. 
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that, when the. Act was passed, not before that, all the rules 
became part of the contract. (Gould v. Stuart.) My submission 
is that wherever there is a contract, and there is a breach of that 
contract, an action lies against the Secretary of State. Penin- 
sular and. Oriental Steamship Navigation Company's case? and 
Secretary of State y. Shreegobinda Chaudhurys, 

Lord Roche.—I should think that that is right, if you can find 
the word “ contract ” to mean a contract which is enforceable. 

That is the next step, A breach of it by an officer of the 
Government in his executive capacity is not an Act of State or a 
Sovereign Act as the Court below has held. The substance of an 
Act of State is that it must be an act done by even the officers of 
the Government in relation to people who do not even owe 


‘temporary allegiance to the Crown. . Lord Atkin has clearly defin- 


ed an Act of State in Eshugbayi Eleko v. Government of Nigerias, 
It was an error of the learned Judges below to say that this was an 
Act of State. Refers to the authorities collected in Sir Courtney 
Ilbert’s Government of India, 2nd Edn. (1907), p. 154, Ch.3 
“ Digest of Statutory Enactments relating to the Government of 
India, Part 1”, S. 20 “ Indian Appointments”. Refers to cases 
cited in Ram Das Hazra v. Secretary of State’ and to Shenton v. ` 
Smith6, Gould v. Stuarti, Young v. Waller? and Young,v. Adamss, 
Under S. 96-B, sub-S. (2) there is no power to make any rule 
which will go so far as to oust any jurisdiction of the Court. I- 
submit that the Secretary of State for India is not empowered, in 
making rules as regards the matters mentioned in sub-S, (2), to 
make, either directly or indirectly, a rule which might affect the 
jurisdiction of the Court. The effect of sub-S, (4) is that, as 
the old rules were confirmed, they became rules having legal effect, 


that is they became part of the statutory law, and should be given 


full effect. The effect as regards the pension is this; that the 
whole of the rules, having become part of the statute, the statute 
law for the time being becomes as if it were incorporated in the 
contract, and they are all terms of the contract. Sub-S. (4) of 
S. 96-B of the Government of India Act brings in r.351 of Civil 
Service Classification Rules, and makes it part of the contract. 
R. 351, being made part of the contract by S. 96-B, makes the 
right to pension on those terms part of the contract so as to intro- 
duce the jurisdiction of the Court over the contract, under the 
provisions that have been made. As regards S. 96-B, sub-S. 1 





1, (1896) A.C. 575. 
3 2, (1868) 5 Bom. H. C. R. App. 1. . 
3. (1932) I.L.R. 59 Cal. 1289 at 1299. 4, (1931) A.C. 662 at 671; 
5, (1912) 18 C.W.N. 106 at 110, 6. (1895) A.C. 229 at 234, 
7. (1898) A.C. 661 at 664. 8. (1898) A.C. 469, 
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.my submission is that, being a pensioner at the time and having 
retired, I am. not on service, and, therefore, I do not come under 
S. 96-B and “service during pleasure” does not apply to my case. 

Lord Roche,—You say that he was not on service and, there- 
fore, it is immaterial whether his appointment was at pleasure or 
not when he was in service. 

Yes. I submit that the whole scope of the section should be 
taken into consideration, and that all words, expressions, phrases 
and sentences must be given effect to as far as itis possible. The 
construction adopted by the Court below that the words “at 
pleasure” are not affected by anything in S. 96-B is erroneous. I 
submit that those words have such a limitation of qualification as 
may be put upon them by the provisions of the Act and the rules 
thereunder. 

Lord Roche.—You say that it isa qualified holding at pleasure, 
that it is qualified by certain conditions restraining the exercise of 
the pleasure. 

Yes. The Public Servants (Enquiries) Act, 1850, does 

“not apply to all civil servants; it has a limited application; it 
applied only to gazetted officers appointed by the Government. 
It does not apply to officers appointed by authorities subordinate 
to the Government. After the words “within the scope of hisiduty”’, 
S. 96-B, sub-S. 1 says “but no person in that service may be dice 
missed by any authority subordinate to that by which he was 
appointed”, The appellant was appointed by the Inspector-General 
of Police and dismissed by the Deputy Inspector-General of Police. 
My submission is as sub-S, (1) is introduced with the word “but”, 
the interpretation is that, subject to the provisions of the Govern- 
ment of India Act and of the rules, he holds office during 
pleasure, but the dismissal must be by the authority ‘which has 
appointed him. 

Lord Roche,—There seems to be a good. deal in the contention 
‘that if there is an express provision that the person in service may 
be dismissed only by authority as high as the one which appointed 
him, and not by any lower authority, a general power in the 
superior to delegate to the subordinate cannot apply to wipe that 
out, or you would simply get it wiped out. There is no finding 
here, is there, that there was in this case an express Gelegation of 
the power to a subordinate? 

No, not express. 

Sir George Rankin.—Here the Secretary of State has: given 
the power o local Governments, and the local Government has 
given the power to dismiss to Deputy Inspector-Generals. Those 
rules were produced to the Court. You say that the saving: “Sub- 
ject to the provisions of this Act and of rules made thereunder” 
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stops at the word “duty” and that thereafter you get something 
that is antithetic, and is not modified by the opening words of the 
stib-section. 

Yes. 


Sir George ‘Rankin—And you have this further in ‘your 
favour, that in the second part of the sub-section the words are 
repeated: “except so far as he may provide by rules, to the con- 
trary”, so that from the word “and” down to the end be that sub- 
section it is clear, enough that it is not subject to the opening 
words of the section. 


Yes, My Lord. I submit that this clause which is introduced 
by. the word “but” must affect the previous part of the section. 

Lord Roche.—You say that you were not dismissed by 
anybody, but you were invalided out? It may not be necessary to 
decide this. That is so, but this is on the alternative argument, 
S. 96-B, sub-S, 1 says: “Subject to the provisions of this Act and 
the rules made thereunder”, and the legislature says "Never mind 
what the provisions may be, either of this section, or of any other 
parts of the Act, and also never mind what rules may be made 
under the Act, it is the intention of the legislature that no- person 
in that service may be dismissed by any authority subordinate to 
that by which he was appointed,” ; 

That is my submission. 

Sir George Rankin —The two provisions that say that he is 
to hold office at -pleasure; and that he may be employed in any 
manner required by aproper authority, is made better for him by 
the rules made under the Act, but the other provision in his 
favour, that he is not to be: dismissed by any. lower authority 
than that by which he is Tes is not capable of being 
altered against him in any way. R 


In other words, I submit, first, that on tlie construction of 

S. 96-B (6) the existing rules, when they were declared to be duly 
rae and confirmed, acquired legal effect: before the passing of 
the Act they had no legal effect; secondly, that the jurisdiction of 
the Court is not mentioned in the part of the Act dealing with 
S. 96-B; and if it had been the intention of the législature to limit 
the jurisdiction of the Court, it would have said so, as it has done 
in other parts of the Act. Under S. 96-B (2) the Secretary of State 
is not given any power to make any rule which would limit or oust 
the jurisdiction of the Court. The rules made under sub-Ss. 4 and 
2 stand on’the same footing. The Pensions Act, 1871, does not 
apply, as it is inconsistent, because in the first place it deals with a 
pension which was not legally enforceable at the time it was passed, 
and if itis construed to include the pension in the present case, 
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which I submit became legally enforceable there would be incon- 
sistency. Both Courts have said that my dismissal was wrongful, 
but that they could not make a declaration, because under S, 6 of 
the Pensions Act, if they were to make a declaration it would affect 
the liability of the Government to pay the pension, The word 
“ability” in that section must mean a legal liability which can be 
enforced in a Court of Law. Granting mea declaration that my 
‘dismissal was wrongful would not throw upon the Government a 
legal liability which could be enforced by the plaintif., I am 
making no claiin to a pension in any shape or form, I only want a 
declaration. Refers to Fischer v. Secretary of State for India 
in Councill, Baroni v. Secretary of State for India®, Secretary 
of State for India v. D’Attaides8, Bimalacharan Batabyal v. 
Trustees for the Indian Museum4. In England the Courts have 
held that the service is at the pleasure of the Crown and that no 
action would lie for dismissal because it is an implied condition of 
the contract that the servant can be dismissed at pleasure Gould 
v. Stuartö and Shenton.v. Smithe. Refers to Ram Rup v. Sarn 
Dayalt. If the rules here have the same effect as in the case of 
Shenton v. Smithé then there is no protection in a Court of Law. 
In Gould v. Stuarts they said that it was the policy of the Act. 


Lord Roche.—The real point is whether this isa Gould cased 
or a Shenion cases, 


Yes, my Lord. 


Abdul Majid followed for Appellant==The High Court 
erred in not granting a declaration that the plaintiff-appellant 
was wrongfully dismissed and his pension wrongfully stopped, 
and that he was in the alternative entitled to damages, all 
facts having been concurrently found in his favour. Refers 
to Allen v. Flood8, The fundamental rules framed under the 
‘Government of India Act, 1919, being made under the statute, 
become part of the statute. The Pensions Act, 1871, is not dealing 
with pensions in the case of Government servants, who have 
become entitled to pensions under ordinary Government rules, in 
respect of their services. That Act does not at all affect the pen- 
sions‘that are earned under rules made under S,96-B of the 
‘Government of India Act. 


Their Lordships then called upon Mr. Subba Row for 
R. Venkata Rao the appellant in the connected appeal, 





1. (1898) L.R. 26 L.A. 16: LL.R. 22 Mad, 270 (P:C.). 


z5 ¢1929) I.L.R. 8 Rang. 215. 3. (1934) L.L.R. 12 Rang. 556. 
4, (1929) LL.R. 57 Cal. 231. 5g (1896) A.C. 575. 
6. (1895) A.C. 229 at 234, ' 7. A.LR. 1936 Lah. 282, 


8. (1898) A.C. lat 72. 
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P.V. Subba Row and Ralph Parikh for Appellant.—There 
was no enquiry as contemplated by the rules. All the-Judges 
have found that in this case there was no regular departmenta} 
enquiry, and that finding is not disputed now. The appellant com- 
plied with the rules and by a Memorial appealed to the Govern- 
ment of Madras, and it was said that having appealed the appellant 
had exhausted his remedies, but I submit there has really been no 
inquiry under the rules, and there was not an appeal under the 
rules as contemplated by the rules. I submit that as the appellant 
was dismissed without an enquiry according to the rules, that was 
a wrongful dismissal. It is not necessary for the purpose of my 
case to go into the question of the effect of the rules framed under 
sub-S, 4, I rely upon the rules made under sub-S. 2, and submit 
that they should be given the same meaning as the words in the 
section itself’ which limit the exercise of the pleasure of the 
Crown, The rules should have the same effect as if they had 
been incorporated in the Act itself. All the cases have been 
referred to by my learned friend Mr. Parikh. 


` A. M. Dunne, K.C. and W. Wallach for Respondent—As to 
the appellant Rangachari, I submit he does not disclose any cause of 
action in respect of which the respondent is liable to suit. His suit 
is not of the kind permitted by S. 32 (2) of the Government of 
India Act, In the circumstances of this case the Court in India 
has no jurisdiction under S. 6 of the Pensions Act to make an 
order by which the liability of the Government to pay a pension to 
the plaintiff is affected directly or indirectly. The only remedy 
which the plaintiff had was by an appeal under r.16 of the Civil 
Services, Classification Rules for application to Governors” 
Provinces. As to the appellant, Venkata Rao, he held his office 
during His Majesty’s pleasure and no suit for damages can arise 
on His Majesty exercising his authority in dismissing the plaintiff. 
Nor is the plaintiff’s suit of the kind permitted by S. 32 (2) of-the 
Government of India Act. R., 14 of the Civil Services Classifica- 
tion Rules for application to Governors’ Provinces, relied upon by 
the plaintiff specifically provides that it is without prejudice to the 
provisions of the Public Servants (Enquiries) Act, 1850, and S. 25 
of that Act bars the plaintiff’s suit. The only remedy which the 
plaintiff had-was by way of an appeal under r. 16 of the Civil 
Services Classification Rules for application to Governors’ 
Provinces, The decisions of the Courts of India are correct except 
in so -far as they stated that there had been no proper enquiry 
under r, 14 of the Civil Services Classification Rules, there having 
been such an enquiry in fact. 
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8th December, 1936. Their Lordships’ judgment was 
delivered by 


Lord RocmE.-—This is the appeal of the plaintiff in the 
action againsta decree of the High Court of Madras, in its 
appellate jurisdiction, dismissing an appeal against a decree of 
the High Court in its original jurisdiction whereby the action 
of the plaintiff had been dismissed and judgment had been 
entered for the defendant. : , 


The facts giving rise to the litigation are as follows: 
Prior to and in the month of July, 1927, the appellant was a 
Sub-Inspector of, Police in the Presidency of Madras. Certain 
charges of irregular and improper conduct in the execution of 
his duties as a police officer were made against him and were 
the subject of an_ official enquiry conducted by a Mr. Charsley, 
an Assistant Superintendent of Police for the district in which 
the appellant was serving. This enquiry was held in the 
manner re quired by r. 14 of the statutory rules 1924, Nos. 354 
and 355 (the Civil Services Classification Rules), made under 
S. 96-B (2) of the Government of India Act, 1919. Mr. 
Charsley had concluded his enquiry on 7th September. At 
that date the Acting District Superintendent of Police was a 
Mr. Kali mullah who had taken charge of the district in August 
and continued in’charge until the latter part of October, when 
he was succeeded by a Mr. Loveluck. The appellant had for 
some time prior to 7th September been in bad health and on 
that date when Mr. Charsley finished the enquiry the appellant 
had applied to him in the following terms: “I beg to submit 
that I am growing worse with my hernia and I am unfit for 
further service. I pray that I may kindly be placed before the 
District Medical Officer for being invalided.” This request 
was transmitted to Mr. Kalimullah by Mr. Charsley with a 
statement that “He (the appellant) may be sent before the 
District Medical Officer with a requisition. It appears to be 
true that he has a bad rupture. I have completed the 
enquiry against him.” On 9th Septembér there was an 
important conference between Mr. Charsley and Mr. Kali- 
mullah as to the course to be adopted with regard to the 
appellant. The result seems to their Lordships to be now 
quite clear and their Lordships agree with the findings of 
both Courts below which are in substantial agreement in all 
material respects. Two courses were under consideration: 


disciplinary action such as dismissal on the one hand and on. 


P.C. 
Rangachari 
A 
Secretary of 
State for 
India in 
Council. 


Lord Roche. 


P. C. 
Rangachari 


Secretary of 
State for 
India in 
Council. 

To g eee 


Lord Roche. 


a 


524 THE MADRAS LAW JOURNAL REPORTS. [1937 


the other retirement for health reasons on pension. Mr. 
Charsley’s view was adverse to the appellant and he thought 
thatthe charges were established and so informed Mr. Kali- 
mullah, but he recognised, as was the fact, that the 
decision rested-with Mr. Kalimullah and not with him. Mr. 
Kalimullah after giving the matter careful consideration and 
after full discussion with Mr. Charsley arrived, in all good 
faith, as both Courts have found, at the decision that the evid- 
ence was doubtful and inconclusive and that the charges should 
be dropped and that accordingly the appellant, subject to a 
medical certificate, which on the known facts it was anticipat- 
ed would be granted, should be allowed to retire on grounds 
of health and that an invalid pension should be awarded to him. 
There is no dispute that Mr. Kalimullah was fully competent 
so to drop the charges and to come to the determination to 
which both Courts have found that he did come with perfect 
honesty. Mr. Charsley quite properly bowed to the decision 
though safeguarding himself with a statement that he would 
send in his report. He did so on 2nd October and like the view 
he orally expressed on 9th September it was adverse to the 
appellant. Meanwhile on 16th September a medical certificate 

was granted and on 13th October the pension roll was signed 
by Mr. Moore, the Deputy Inspector-General of Police, 
sanctioning the granting-of an invalid pension of Rs. 4la 
month, and on 4th November the. appropriate authorisation for 
payment of the. pension to date from 17th September was 
issued from the office of the Accountant-General. Mr. Moore 
had been told by Mr: Charsley on 9th September about the 
charges against the appellant and of Mr. Kalimullah’s view 
that heshould nevertheless be invalided out of the service. The 
appellant in fact retired from the service and his pension was 
paid to him`for the months of September, October and 
November. The trouble which arose with regard to it subse- 
quently was due to the following circumstances. Mr. Charsley’s 
report had been put aside in the office and not brought before 
Mr. Kalimullah by his subordinates. Had it been so brought 
before him there is no probability that he would have altered 
the decision or the course of action upon which he had deter- 
mined: upon the same material on 9th September, but he 
might, and apparently ought to, have made a record of his . 
decision in respect of the report and this he did not do. 
Accordingly, when he went out of office and Mr. Loveluck 
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succeeded him and saw the report, there was not unnaturally 
both suspicion and trouble. The adverse view of Mr. Charsley 
in writing was given more weight than the unrecorded reasons 
of Mr. Kalimullah for forming a more lenient and more 
cautious judgment as to the extent to which the charges made 
could be or were supported by reliable evidence. The view 
taken was that the report ought to have been put before the 
pensions authorities or before the Deputy Inspector-General 
who was asked to authorise the pension. Their Lordships are 
not in a position to say whether this view is correct asa matter 
of departmental practice, but it is clear that if there was a 
neglect of proper procedure it was not due to any want of 
good faith. Ashas been already stated the then Deputy 
Inspector-General Mr. Moore, was told, according to Mr. 


Charsley, of his enquiry and of his view of the matter and of, 
his proposed report. This however was not so plain at` the 
time as it has now become and indeed was probably unknown - 
to Mr. Loveluck who succeeded Mr. Kalimullah and to Mr. | 


Filson who by this time had succeeded Mr. Moore. The 
upshot was that the pension was first suspended for further 
consideration and that on 28th February, 1928, Mr. Filson 
issued an order purporting to remove the appellant from the 
service from the date upon which he was invalided. The 


grant of pension was also annulled or put an end to. The, 
appellant memorialized the Government of Madras against | 


this decision basing his prayer for relief from the cancellation 
of the order stopping his pension upon the simple ground that 
the matter had been decided by a competent authority and 
could not be re-opened. There was a discussion at the time 
whether the appellant’s proper procedure under the rules should 
not have been by appeal rather than by memorial, but on the 
argument before their Lordships no point was made of this 
and it was agreed that the substantial matter was brought 
before Government by the appellant’s memorial and that relief 
was refused and that a further memorial to the Government of 
India was withheld by the Madras Government pursuant to a 
discretion vested in it by the material rules. The present action 
was then brought. 


The first question is, has the appellant suffered a wrong, 
that is to say, is his complaint well founded in fact. If it is 
then a second question arises, namely, is the wrong actionable 
and ought the appellant to have succeeded in this action. 
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The answer to the first question seems to their Lordships 
plainly to be in the affirmative. It is not contended that 
r. 351 of the pensions rules relating to conduct had any 
bearing on the matter or justified withdrawal of the pension. 
But their Lordships appreciate that for reasons which 
have already been indicated, irregularity or slackness of 
procedure may have given rise to suspicions of good faith 
which the investigation of the subject in this action has, or 
ought to have, entirely removed. In these circumstances the 
case becomes a case in which after government officials duly 
competent and duly authorised in that behalf have arrived 
honestly at one decision their successors in office, after the , 
decision has been acted upon and is in effective operation, , 
purport to enter upon a reconsideration of the matter and to 
arrive at another and totally different decision. It seems to. 
require no demonstration that an order purporting to remove 
the appellant from the service at a time when, as their Lord- 
ships hold, he had for some months duly and properly ceased 
to be in the service, was a mere nullity and cannot be sustained. 
It follows that in their Lordships’ view the appellant had, and 
has, every right to complain of the stoppage of the pension as 
a breach of the rules relating to pensions. Both Courtsbelow 
so held and their Lordships are in entire agreement with their 
decision on this point. 


The second point as to the right of action therefore arises. 
Both Courts below have decided that the Courts cannot’ give 
the relief prayed and that the action fails. The main ground 
of their decision is that the action is oné which by virtue of the 
provisions of the Pensions Act of 1871 a Civil Court is prohi- 
bited from entertaining. It is necessary to see precisely what 
the relief claimed was and to see what the relevant statutory 
provisions are. By the plaint the appellant prayed a decree 
for a declaration that the plaintiff was not liable to be removed 
from the service subsequent to his retirement and also claimed 
damages and other relief. At the trial all claims except that 
for a declaration were dropped. The trial judge thought he 
could not and ought not to make such a declaration and the 
judges on appeal were of the same opinion. In both Courts the 
conclusion was reached that in substance the claim was for a 
declaration that the appellant was entitled to his pension and 
so in their Lordships’ judgment it was. S.4 of the Pensions 
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Act (No. XXIII of 1871) reads as follows: «Except as 
hereinafter provided, no Civil Court shall entertain any suit 
relating to any pension or grant of money or land revenue con- 
ferred or made by the British or any former Government, 
whatever may have been the consideration for any such pension 
or grant, and, whatever may have been the nature of the pay- 
ment, claim or right for which such pension or grant, may, 
have been substituted”. S. 6 which empowers a Civil Court in 
certain circumstances to take cognizance of certain matters as 
to pensions provides as follows: “but (the Court) shall not 
make any order or decree in any suit whatever by which the 
liability of Government to pay any such pension or grant as 
aforesaid is affected directly or indirectly.” The Courts below 
held that having regard to the essential nature of this action it 
was within the prohibitions above set out. It was hardly 
disputed before their Lordships that this would be the correct 
view, but for the enactment of the Act of 1919. The main 
force of the argument for the appellant was directed to the 
support of a proposition which may be shortly stated as follows: 
By the terms of S. 96-B of the Act of 1919 the pensions rules 
are made statutory and of the same force as if they were set 
out in the statute itself: also by the terms of the section, 
persons in the civil service of the Crown in India hold office 
not simply at pleasure but on the terms set out both in the 
section and in all the rules made thereunder including the pen- 
sions rules: further it was said that since a statutory right is 
thus created between the Crown and the servant it is necessarily 
to be implied that any provisions in any antecedent statute 
repugnant to the terms of the statute creating such right are 
repealed or rendered inapplicable to such a case. With regard 
to the first part of this argument, namely, as to the.effect of 
the statute of 1919 and in particular as to whether it confers a 
tight of action to enforce the rules made thereunder, their 
Lordships, in giving their advice to His Majesty in the appeal 
No. 15 of 1936 (Venkata Rao v. Secretary of State1) which 
was argued at the same time as this appeal will have to enter 
more at length into their reasons for rejecting such an argu- 
‘ment. It is sufficient to say here that in their Lordships’ 
opinion it is untenable. The next step seems even more difficult 
for the appellant and their Lordships are quite unable to hold 


1. (1937) 1 M.L.J. 529: L.R. 64 LA. 55.- ! 
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that by reason of any repugnancy and implied repeal the 
provisions of the Pensions Acha are rendered a to tie: 
present action. ; 


There is however another point raised and in the Courts. 
below decided adversely to the plaintiff which has given their 
Lordships considerable anxiety. S. 96-B contains the following 
proviso: “But no person in that service (the civil service of 
the Crown) may be dismissed by any authority subordinate to- 
that by which he was appointed.” The purported dismissal of 
the appellant on 28th February, 1928, emanated from an official” 
lower in rank than the Inspector-General who appointed the- 
appellant to his office. The Courts below held that the power 
of dismissal was in fact delegated and was lawfully delegated 
to the person who purported to exercise it. Counsel for the- 
respondent candidly expressed a doubt as to the possibility of 
maintaining this view and indeed it is manifest that if power- 
to delegate this power could be taken under rules it would wipe- 
out a proviso and destroy a protection contained not in ‘rules. 
but in the section itself. Their Lordships are clearly of 
opinion that thé dismissal purporting to be thus ordered in 
February was by reason of its origin bad and inoperative. 
Their Lordships have most anxiously considered whether some- 
relief by way of declaration to this effect shouldnot be granted. 
It is manifest that the stipulation or proviso as to dismissal is. 
itself of statutory force and stands on a footing quite other- 
than any matters of rule which are of infinite variety and can 
be changed from time to time. It is plainly necessary that this. 
statutory safeguard should be observed with the utmost care- 
and that a deprivation of pension based upon a dismissal: 
purporting to be made by an official who is prohibited by statute- 
from making it rests upon an illegal and improper foundation.. 
But although their Lordships differ in this important matter 
from the reasoning and conclusions of the Courts below they: 
are not on the whole prepared to direct that a declaration on. 
this point should be made. The questions of fact and law 
are now decided and a declaration could have no greater- 
effect than the decision itself. After this lapse of time and 
having regard to his health no one suggests that the appellant: 
can now be restored to his: office and the matter of pension: 
and the responsibility of doing right in that regard rests with: 
the government. Accordingly their Lordships agree in the view 
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of the Courts below that no order or declaration should be 
made in this action. It was urged that unless the rights of the 
appellant could be enforced by action the provisions of S. 96-B 
and of the rules to which force was thereby given would be 
nugatory and useless. Their Lordships cannot take that view. 
They cannot doubt that the charter and the pledge contained in 
the statute and’ in the consequential rules are generally observed 
and fulfilled and though in this instance for reasons, which are 
comprehensible but as now appears are insufficient, this has so 
far unfortunately not proved to be the case there is yet both 
time and opportunity for the appropriate action to be taken by, 
the executive now that the important questions of principle are 
disposed of. 

Their Lordships are dealing with various other and minor 
points which arose in this case, such as the effect of S. 32 of 
the Act of 1919, in their judgment in the appeal No. 15 of 1936 
(Venkata Rao v. Secretary of State) and it is unnecessary to 
repeat the observations there made. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. 

The appeal was in forma panne and there will be no 
order as to costs. 

Solicitors for Appellant: G. K. Kannepalli. 

Solicitors for Respondent: The Solicitor, India Office. 


S.P.K. 


B.V.V. ——— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 


R. Venkata Rao .. Appellant* 
v. 
The Secretary of State for India in 
Council .. Respondent. 


Government servant—Office held at pleasure—Dismissal—Failure to 
conduct proper .enquiry—Righi of dismissed servant to sue for daniages— 
Government of India Act of 1919 as amended—Scope and effect—Civil Service 
Classification Rules, r. 14—Failure to comply with—Order of dismissal if 
invalidated—Proper procedure for dismissal from service—Need for obser- 
vance by Government. 








* P.C. Appeal No. 15 of 1936, 8th December, 1936. 
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The appellant, who was employed as a reader in the Government Press, 
Madras, was charged for misconduct and was eventually dismissed from 
service. After unsuccessfully memorialising. to the Government he filed 
a suit against the Secretary of State for India iñ Council for recovery 
of damages for wrongful dismissal from service. He complained that 
the dismissal was contrary to statute inasmuch as it was not preceded by any 
such enquiry as is contemplated by r. 14 of the Civil Services Classification 
Rules made thereunder. It was proved that though there was some sort 
of enquiry the requirements of r. 14 were not satisfied, but the suit was 
dismissed on the ground that the appellant had no right of suit, 


Held, that the office of the appellant being one held at pleasure was liable 
to be terminated at the discretion of the Government and that the appellant 
was not entitled to any relief. The argument for a limited and a special kind 
of employment during pleasure but with an added contractual term that the. 
rules are to be observed isat once too artificial and too far-reaching to 
commend itself for acceptance. 


S. 96-B contains a statutory and solemn assurance that the tenure, of 
office though at pleasure will not be subject to capricious or arbitrary action 
but will be regulated by rule. The provisions for appeal in the rules 
are made pursuant to the principles so laid down. It is obvious therefore 
that supreme care should be taken that this assurance should be carried out. 
in the letter and in the spirit and the very fact that the Government in the end 
is the supreme determining body makes it the more important both that the _ 
rules should be strictly adhered to and that the rights of appeal should 
be real rights involving consideration by another authority prepared to admit 
error, if error there be, and to make proper redress if wrong has been done. 


[The arguments are set out in Rangachari v. Secretary of State, supra at 
p. 515.] 


P. V. Subba Rao and Ralph Parikh for Appellant. 
A.M. Dunne, K.C. and W. Wallach for Respondent. 


8th December, 1936. Their Lordships’ judgment was 
delivered by 


Lord RocHeE.—This is an appeal against a decree dated 
19th December, 1933, of the High Court of Judicature at 
Madras in its appellate jurisdiction affirming a judgment of 
the High Court in its original jurisdiction dismissing the 
action of the present appellant, the plaintiff in the action. The 
action was one claiming damages for wrongful dismissal from 
government service and the questions involved were whether 
the dismissal was in fact wrongful and in breach of the 
material rules of the service and, if so, whether the suit for 
damages was maintainable. 


The facts of the case were these: The appellant in May, 
1924, was a reader in the Government Press, Madras, and as 
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such reader held office in the civil service of the Crown in 
India. In May, 1924, he fell under suspicion of being concerned 
in a leakage of information in respect of pleadership examina- 
tion papers. The appellant consistently and stoutly denied the 
charge. The matter was investigated and at first the appellant 
was directed to vindicate his character in a Court of law.. He 
proceeded to do so by action for libel against a candidate for 
examination who was said to have informed against him. In 
this action he ultimately got judgment by default for nominal 
damages. Bnt before the case was determined the appellant 
was on 23rd August, 1924, suspended, and on 22nd September 
dismissed from the service. An appeal to the Madras Govern- 
ment by memorial was rejected. The present suit was brought 
on 17th December, 1927. In the plaint, as in the memorial to 
government, the appellant in addition to his arguments as to 
innocence in fact complained that the dismissal was contrary 
to the statute inasmuch as it was not preceded by any such 
enquiry as is prescribed by r. 14 of the Civil Service Classifica- 
tion Rules made thereunder. The material section of the 


statute (Government of India Act, 1919), is S. 96-B, which 
reads as follows :— 


“ (1) Subject to the provisions of this, Act and of rules made thereunder, 
every person in the civil service of the Crown in India holds office during His 
Majesty’s pleasure, and may be employed in any manner required by a proper 
authority: within the scope of his duty, but no person in that service may be 
dismissed by any authority subordinate to that by which he was appointed, 
and the Secretary of State in Council may (except so far as he may provide 


by rules to the contrary) reinstate any person in that service who has been 
dismissed. 


“If any such person appointed by the Secretary of State in Council 
thinks himself wronged by an order of an official superior in a governor’s 
province, and on due application made to that superior does not receive the 
redress to which he may consider himself entitled, he may, without 
prejudice to any other right of redress, complain to the governor of the 
province in order to obtain justice, and the governor is hereby directed to 
examine such complaint and require such action to be taken thereon as may 
appear to him to be just and equitable. ` 


“ (2) The Secretary of State in Council may make rules for regulating 
the classification of the civil services in India, the methods of their recruit- 
ment, their conditions of service, pay and allowances, and discipline and 
conduct. Such rules may, to such extent and in respect of such matters as 
may be prescribed, delegate the power of making rules to the Governor- 
‘General in Council or to local governments, or authorise the Indian legislature 
or local legislatures to make laws regulating the public services: 


“ Provided that every person appointed before the commencement of the 
Government of India Act, 1919, by the Secretary of State in Counc:1 to the 
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civil service of the Crown in India shall retain all his existing or accruing 
rights, or shall receive such compensation for the loss of any of them as the 
Secretary of State in Council may consider just and equitable. 


“ (3) The right ‘to pensions and the scale and conditions of pensions of 
all persons in the civil service of the Crown in India appointed by the 
Secretary of State in Council shall be regulated in accordance with the rules 
in force at the time of the passing of the Government of India Act, 1919. 
Any such rules may be varied or added to by the Secretary of State in. 
Council and shall have effect as so varied or added to, but any such variation 
or addition shall not adversely affect the pension of any member of the 
service appointed before the date thereof. 


“Nothing in this section or in any rule thereunder shall prejudice the- 
rights to which any person may, or may have, become entitled under the 


Provisions in relation to pensions contained in the East India Annuity Funds. 
Act, 1874. 


“ (4) For the removal of doubts, it is hereby declared that all rules or 
other provisions in operation at the time of the passing of the Government” 
of India Act, 1919, whether made by the Secretary of State in Council or by 
any other authority, relating to the civil service of the Crown in India, were- 
duly made in accordance with the powers in that behalf, and are confirmed, 
but any such rules or provisions may be revoked, varied, or added to by rules- 
or laws made under this section. 


“ (5) No rules or other provisions made or confirmed under this section: 
shall be construed to limit or abridge the power of the Secretary of State 
in Council to deal with the case of any person in the civil service of the- 
Crown in India in such manner as may appear to him to be just and equitable, 
and any rules made by the Secretary of State in Council under sub-S. (2) 
of this section delegating the power of making rules may provide for dis~ 
pensing with or relaxing the requirements of such rules to such extent and in: 
such manner as may be prescribed: 

“Provided that where any such rule or provision is applicable to the case 
of any person, the case shall not be dealt with in any manner less favourable 
to him than that provided by the rule or provision.” 


Amongst the rules made or confirmed under the above section. 
are certain Classification Rules of which the following are the 
most material :— 


“XIII. Without prejudice to the provisions of any law for the time being: 
in force, the Local Government may for good and sufficient reasons— 
“(1) censure. 
“(2) withhold promotion from, 
“(3) reduce to a lower post, 
“(4) suspend, 
“(S) remove, or 
“(6) dismiss 


any officer holding a post in a provincial or subordinate service or a special: 
appointment. - 


“XIV. Without prejudice to the provisions of the Public Servants In- 
quiries Act, 1850, in all cases in which the dismissal, removal or reduction of 
any officer is ordered, the order shall, except when it is based on facts or 
conclusions established at a judicial trial, or when the officer concerned has 
absconded with the accusation hanging over him, be preceded by a properly 
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recorded departmental enquiry. At such an enquiry a definite charge in wri- 
ting shall be framed in respect of each offence and explained to tke accused, 
the evidence in support of it and any evidence which he may adduce in his 
‘defence shall be recorded in his presence and his defence shall be taken down 
in writing. Each of the charges framed shall be discussed and a finding 
‘shall be recorded on each charge. 


“XV. A Local Government may delegate to any subordinate’ authority, 
subject to such conditions, if any, as it may prescribe, any of the powers con~ 
‘ferred by rule XIII in regard to officers of the subordinate services. 


“XVI. Every officer against whom an order may be passed under rules 
X, XIII and XV, and who thinks himself wronged thereby shall be entitled to 
-prefer at least one appeal against such order. 


“XXVIIL The Secretary of State may call for any appeal withheld by 
-the Local Government or the Government of India which under the rules 
may be made to him and may pass such orders as he considers fit; the 
-Governor-General in Council may send for an appeal withheld by the Local 
-Government which under the rules may be made to him, and may pass such 
orders as he considers fit.” 

The respondent’s written statement alleged that r. 14 was 
substantially complied with and also raised questions of law as 
to the right of dismissal at pleasure and as to the suit not 
being maintainable. The matter first came before Beasley, J., 
who treated it as coming before him on a preliminary issue 
which assumed that no enquiry in accordance with r. 14 had 

-ih fact been held. Thinking quite rightly that the questions 
of law were of the greatest importance the learned Judge re- 
ferred the matter to the Full Bench. When the case came on 
before the Full Bench the defendant’s counsel said that he ‘was 
prepared to prove that an enquiry had been held which complied 
substantially with the provisions of r. 14 and asked for an 
opportunity of establishing that defence. This was granted 
and the case was sent back and was heard by Waller, J. He 
took the evidence and after so doing found as follows :— 

“There was, it is true, some sort of enquiry, but it was most certainly not 

-of the sort prescribed by the rule. I say nothing about the omission to frame 
a charge; it being clear that the plaintiff knew perfectly well what the charge 
against him was; but in every other respect the enquiry was defective. 
Witnesses were examined but not in the presence of the plaintiff and he 
seems to have been dismissed mainly onthe strength of a written statement 
made by one Sitaramayya not in his presence. I find that the requirements 
of r, 14 were not satisfied”. 5 

The learned Judge decided the questions of law against the 
appellant and dismissed the suit, but decided that in the cir- 
cumstances the costs should be borne by the defendant. The 
appeal against this decision was heard at the same time as the 
appeal in Rangachari’s case (No. 1 of 1931) in which their 
Lordships have just pronounced judgment. The Court consis- 
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ting of the Chief Justice and Bardswell, J., agreed with the 
Court below on the question of fact saying that the procedure 
prescribed by thė'rule was not followed at all. But'as they, 
also agreed with the Court below on the questions of law they 
dismissed the appeal. 


On the issue of fact which was expressly raised by the 
defendant their Lordships think that the findings of the Courts 
below were abundantly justified and were indeed inevitable. 
A most definite and salutary rule was disregarded in most 
essential respects and the contention which was in effect that 
what was done was “well enough” is a contention mischievous 
in tendency and ill-founded in fact. An excuse was made that 
the procedure prescribed was not followed because there was 
no power to compel the attendance of witnesses not in govern- 
ment service. This excuse was not accompanied by any 
allegation or proof that an attempt to secure the attendance of 


such witnesses was made and that the attempt had failed. 


Their Lordships now pass to consider the questions of law 
raised in the appeal. The contention for the appellant was and 
is that the statute gives him a right enforceable by action to 
hold his office in accordance with the rules and that he could 
only be dismissed as provided by the rules and in accordance 


“with the procedure prescribed thereby. The respondent’s 


contention, and the decision of the Courts below, is that there ' 
is no such actionable right conferred by the statute. 


There are two decisions of this Board much discussed in ' 
the Courts below which state the principles to be applied to ` 
cases such as this. The first is Shenton v. Smith1 relied upon | 
by the respondent and the other is Gould v. Stuart? relied upon 


` for the appellant. In the first case Dr. Smith held office in the: 


government medical service in Western Australia and relied 
upon certain rules and regulations of the service as an essential 
part of his contract of service. He was dismissed and brought 
an action for damages which failed. Upon appeal to Her 
Majesty in Council, Lord Hobhouse, in giving their Rosine 
judgment, said :— 

“It appears to their ‘Lordships that the proper grounds of decision in this: 
case have been expressed by Stone, J., in the Full Court. They consider that, 


unless in special cases where it is otherwise provided, servants of the Crown. 
hold their offices during the pleasure of the Crown; not by virtue of any 





1. (1895) A.C, 229, 2. (1896) A.C. 575. 
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special prerogative of the Crown, but because such are the terms of their 
engagement, as is well understood throughout the public service. If any 
public servant considers that he has been dismissed unjustly, his remedy is 


not.by a law-suit, but by an appeal of an official or political kind . . . As à 


for the regulations, their Lordships again agree with Stone, J., that they are 
merely directions given by the Crown to the Governments of Crown Colonies 
for general guidance, and that they do not constitute a contract between the 
Crown and its servants”. 


A special case such as was contemplated in the above cited 
passage occurred in Gould’s case where the Board, consisting 
of three members two of whom had sat in Shenton’s case, held 
that the respondent Stuart held office in New South Wales 
under certain conditions expressly enacted in the body of the 
New South Wales Civil Service Act, 1884, and that these ex- 
press provisions of the statute were “inconsistent with 
importing into the contract of service the term that the Crown 
may put an end to it at its pleasure.” 

The question is: Does the present case fall into the general 
category defined and illustrated by Shenton’s case or the more 
exceptional category defined and illustrated by Gould’s case? 
On the facts it stands somewhere between the two cases inas- 
much as here the rules are expressly and closely related to the 
. employment by the statute itself. In these circumstances 
difference of judicial view in India has manifested itself. 
There are decisions favourable to the present appellant in, 
Satish Chandra Das v. Secretary of State for Indial in Baroni 
v. Secretary of State for India in Council? and to some extent 
also in Bimalacharan v. Trustees for the Indian Museum3, On 
the other hand both Courts in the present case have adopted 
the contrary view. In their Lordships’ opinion the judgments 
in the Courts below express the correct view. The reasons 
which have led their Lordships to this conclusion may be shortly 
stated. S. 96-B in express terms states that office is held 
during pleasure. There is therefore noneed for the implication 
of this term and no room for its exclusion. The argument for a 
limited and special kind of employment during pleasure but with 
an added contractual term that the rules are to be observed is at 
once too artificial and too far-reaching to commend itself for 
acceptance. The rules are manifold in number and most minute in 
particularity and are all capable of change. Counsel for the ap- 


pellant nevertheless contended with most logical consistency that 
SIE E ta NOR oe er a Ser eee ae 


1. (1926) LL.R. 54 Cal. 44. 2. (1929) LL.R. 8 Rang. 215. 
3. (1929) LL.R. 57 Cal. 231. 
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on the appellant’s contention an action would lie for any breach 
of any of these rules, as for example of the rules as to leave 
and pensions and very many other matters. Inconvenience is 
not a final consideration in a matter of construction but it is at 
least worthy of consideration and it can hardly be doubted 
that the suggested procedure of control by the courts over 
government in the most detailed work of managing its services 
would cause not merely inconvenience but confusion. There 
is another consideration which seems to their Lordships to be 
of the utmost weight. S. 96-B and the rules make careful 
provision for redress of grievances by administrative process 
and it is to be observed that sub-S. 5 in conclusion reaffirms 
the supreme authority of the Secretary of State in Council 
over the civil service. These considerations have irresistibly 
led their Lordships to the conclusion that no such right of 
action as is contended for by the appellant exists. It is said 
that this is to treat the words ‘‘subject to the rules” appearing 
in the section as superfluous and ineffective. Their Lordships 
cannot accept this view and have already referred to this matter 
in their judgment in Rangachari’s case. They regard the terms 
of the section as containing a statutory and solemn assurance 
that the tenure of office though at pleasure will not be subject 
to capricious or arbitrary action but will be regulated by rule. 
The provisions for appeal in the rules are made pursuant to 
the principle so laid down. It is obvious therefore that supreme 
care should be taken that this assurance should be carried out 
in the letter and in the spirit and the very fact that government 
in the end is the supreme determining body makes it the more 
important both that the rules should be strictly adhered to and. 
that the rights of appeal should be real rights involving 
consideration by another authority prepared to admit error, if 
error there be, and to make proper redress, if wrong has been 
done. Their Lordships cannot and do not doubt ‘that these 
considerations are and will be ever borne in mind by the 
governments concerned, and the fact that there happen to have 
arisen for their Lordships’ consideration two cases, where there 
has been a serious and complete failure to adhere to important 
and indeed fundamental rules, does not alter this opinion. In 
these individual cases mistakes of a serious kind have been 
made and wrongs have been done which call for redress. But 
while thus holding on the clear facts of this case, as they now 
appear from the evidence, as they similarly held in Rangachari’s 
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case, their Lordships are unable as a matter of law to hold that 
redress is obtainable from the courts by action. To give redress 
is the responsibility, and their Lordships can only trust will 
be the pleasure, of the executive government. Their Lord- 
ships in these circumstances and taking this view of the 
effect of S. 96-B of the statute do not deem it necessary 
to discuss at length certain other grounds assigned for their 
conclusions by the Judges in the courts below. Their 
Lordships, however, deem it right to say that as at present 
advised they do not think that the Public Servants 
Inquiry Act of 1850 has any bearing on this action 
or upon Rangachari’s action. These appellants do not seem to 
be servants falling within the scope of that Act, nor, does 
a stipulation that the absence of an enquiry under that Act is 
not a bar to the removal of a servant constitute any reason why 
the absence of-an enquiry under these rules should not be a bar 
to removal. The reasoning of the Courts below as to S. 32 of 
the India Act, 1919, and its effect and bearing on these actions 
is another matter to which their Lordships must not be taken 
to give their assent. As at present advised their Lordships 
are not disposed to think that this section, which is a section 
relating to parties and procedure, has an effect to limit or bar 
the right of action of a person entitled to a right against the 
Government, which would otherwise be enforceable by action 
against it, merely because an identical right of action did not 
exist at the date when the East India Company was the body if 
any to be sued. If it had appeared that the plaintiff’s service 
under the Act of 1919. was not terminable at pleasure their 
Lordships are not prepared to say that remedy by suit against 
the Secretary of State in Council for a breach of the contract 
of service would not have been available to the plaintiff. 
Breach of contract by the Crown can in England be raised by 


petition of right. The fact that for a different reason—namely © 


that service under the East India Company was at pleasure—a 
precisely similar suit could not have been brought against 
the company does not in their Lordships’ view conclude 
the matter either under cl. 2 of S. 32 of the Act or on 
the reasoning of Sir Barnes Peacock in P. & O. Steam Navi- 
gation Co. v. Secretary of State}. 
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For these reasons their Lordships will humbly advise His 
Majesty that this appeal, which by special leave was brought in 
forma pauperis, should be dismissed. There will be no order 
as to costs. 

Solicitors for Appellant: G. K. Kannepalle. 

Solicitors for Respondent: The Solicitor, India Office. 

S. P.K. ——— . Appeal dismissed. 


B. V.V. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial 
Commissioner of Sind. ] 
PRESENT :—LoRD ROCHE, SIR SHADI LAL AND SIR GEORGE, 
RANKIN. 


Pir Ahsanullah Shah .. Appellant* 
v. ; 
Pir Ziauddin Shah .. Respondent. 


Practice—Questions of fact—Finding of trial Judge—Right of appeal— 
Finding not to be lightly interfered with—Judgment found erroneous after 
full consideration of case—Duty of appellate Court to interfere. 

As the trial Judge has the advantage of seeing the witnesses and watch- 
ing their demeanour, his finding, so far as it depends on the credibility of oral 
evidence, cannot be lightly interfered with in appeal; the law, however, 
gives a right of appeal from a judgment of the trial Court on questions of 
fact as wellas on questions of law, and the Court of Appeal, after carefully 
weighing and considering the judgment, has to make up its own mind, and 
cannot shrink from overruling it, if, on a full consideration of all the 
material, it is satisfied that that judgment is clearly wrong. 


Decision of the Court of the Judicial Commissioner of Sind reversing 
the judgment of the trial Court on the question of succession to the office 
of mutawalli and saj jadanashin affirmed. 

These are consolidated appeals from two decrees of the 
Court of the Judicial Commissioner of Sind, dated 8th May, 
1931, which reversed two decrees of the Subordinate Judge of 
Hyderabad dated 29th September, 1927, and decreed the 
plaintiff’s claims in both suits. 


. The suits out of which these appeals arose relate to the wakf 
properties of the Jnandawala Pir’s Dargah and to a library which 
was the private property of the father of the parties. The history 
of the endowment and the facts giving rise to the suit appear 
from the judgment of their Lordships. The only point of law 
involved in the suit was not dealt with by the Board as they 
deemed it unnecessary to make any pronouncement on the subject. 


* P, C. Appeals Nos. 62 and 63 of 1934. 26th January, 1937. 
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J. M. Parikh for Appellant, . 
Leslie De Gruyther, K.C. and W. Wallach for Respondent. 


26th January, 1937. Their Lordships’ judgment was 
delivered by my 

Sir Saan Lat.—The dispute in these two appeals relates 
to a Moslem shrine situated in the province of Sind, commonly 
known as the Durgah of Jhandawala Pir. It is common 
ground that Pir Rashidulla Shah was the last sajjadanashin 
(the person who sits on the sajjada or the carpet on which 
prayers are offered), or spiritual preceptor, of the Durgah, and 
also the mutwalli of the wakf property attached to it. He 
died in May, 1922, leaving five sons. The eldest of them, 
Ziauddin Shah, thereupon, claimed to be the successor of his 
father as sajjadanashin and mutwalli, and asked for the 
possession of the wakf property. His claim was resisted by 
the third son, Ahsanullah Shah, who advanced various grounds 
to defeat the plaintiff, and to support his own right to succeed 
the deceased Pirin both the offices. The Subordinate Judge 
dismissed the suit, but on appeal his view was overruled by the 
Court of the Judicial Commissioner, Sind, who decided the 
case in favour of the plaintiff. 

The defendant has appealed to His Majesty in Council, 
„and the main question for determination is whether the plain- 
tiff has established his right to succeed to the offices of 
sajjadanashin and mutwalli. 


It may be stated at the outset that it is no longer suggest- 
ed by either of the parties that the succession is regulated by 
right of inheritance or by election by the members of the 
congregation. Nor is there any deed of dedication, or any 
evidence of usage prevailing in the institution, which governs 
the succession, except that both the offices are held by one and 
the same person. The parties are agreed that the mutwalli 
for the time being can nominate his successor, and. that the 
person so nominated is entitled to succeed him. 


It appears that in 1900 Pir Rashidulla Shah executed a 
document called hibanama (deed of gift), in which the defen- 
dant was marked out as his successor. But the Pir lived there- 
after for many years, and it is undeniable that in 1916 he exe- 
cuted another document which is in the nature ofa will. This 
document states in clear terms that he appoints the plaintiff to 
be his successor, and it is signed in token of his consent by the 
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defendant himself. It is clear that it abrogated the. deed of 
1900.. The defendant, however, urges that the rule allowing 
the incumbent of the office to nominate his successor, which 
derives its authority from the Mohammedan law, prescribes 
that the nomination can be valid only if it was made while the l 
incumbent was on his deathbed, or was suffering from a mortal 
illness, but not when he was in good health. This contention, 
which appears to be supported by some authorities on the 
Mohammedan law, would prevent a mutwalli from appointing 
his successor if he died suddenly without any expectation of 
death, and render ineffective any appointment made by him at 
a time when he was not on his deathbed or. suffering from such 
illness. 


It is, however, unnecessary to make any pronouncement 
on the subject, as their Lordships concur with the Court of 
Appeal in India that Rashidulla Shah, not only nominated the 
plaintiff as his successor by the instrument executed by him in 
1916, but also described him as his successor in various letters 
written by him in 1921. He also confirmed the nomination to 
several respectable persons who had conversations with him 
during his last illness and within a short time prior to his death. 
Three of these persons were officials who occupied responsible 
positions under the Government, and they say that the late Pir 
told them in 1921 and 1922 that the plaintiff was to succeed him. 
The learned Judges of the Appellate Court rightly attached 
importance to their testimony, and no attempt has been made 
to impeach their credit. But the most important witness on 
the subject is a physician who treated the Pir for a month 
before his death. He states that the deceased showed him the 
document of 1916 and told him that he had appointed his son 
(the plaintiff) as his successor. This witness is related to both 
the parties, and appears to be a disinterested person. 


It appears that the late Pir was a strong supporter of 
the Khilafat movement, and knowing, as he did, that the 
plaintiff shared his political views, it was only natural that ` 
he should favour the succession of a son who would help ' 
that movement after his death. Moreover, the plaintiff was, 
not only the eldest son, but also best fitted to perform the. 
functions of the head of the institution. 


The evidence, documentary as well as. oral, fortified, as it ` 
is, bythe circumstances of the case, leaves little doubt that Pir, 
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Rashidulla Shah appointed the plaintiff to be his successor; 
and the appointment satisfies the condition mentioned above. 


But it is claimed by the defendant that he was the last 
person nominated by his father to succeed him, but he has 
failed to establish his claim. There is no document subsequent 
to 1916 to support his claim, and the oral evidence produced 
by him is wholly unreliable, and has been rightly rejected by 
the Court of Appeal in India. 


The Subordinate Judge, who tried the case, did not think 
that the late Pir made any declaration in favour of his eldest 
son during his illness; and, as the learned Judge had the advan- 
tage of seeing the witnesses and watching their demeanour, his 
finding, so far as it depends upon the credibility of oral evi- 
dence, cannot be lightly interfered with. His judgment is an 
unusually lengthy document and contains an elaborate discus- 
sion of matters which are not altogether relevant. That dis- 
cussion has tended to obscure the real question in controversy 
between the parties, and to lessen the importance of the docu- 
mentary evidence furnished by the deed executed by Rashi- 
dulla Shah in 1916, and the letters written by him in 1921, only 
a few months before his death. It is to be observed that the 
law gives a right of appeal from a judgment of a trial Court 
on questions of fact as well as on questions of law, and the 
Court of Appeal, after carefully weighing and considering the 
judgment, has to make up its own mind, and cannot shrink 
from overruling it, if, on a full consideration of all the mate- 
rial, it is satisfied that that judgment is clearly wrong. The 
learned Judges, who heard the appeal in the present case, have 
given convincing reasons for dissenting from the Trial Judge; 
and their Lordships, after examining the evidence, concur in 
the conclusion reached by them. 


It must, therefore, be held that the plaintiff was validly 
appointed to the office of mutwalli, and also of sajjadanashin. 
The defendant’s appeal arising out of the suit brought by the 
plaintiff to establish his title to both these offices consequently 
fails. 5 


This disposes of the principal suit, and their Lordships 
must now deal with the suit instituted by the plaintiff to 
recover a library. The library was gifted to him by his father 
in 1909. The gift, which was said to have been made by word 
of mouth, was subsequently confirmed by the document of 1916, 
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, ° 
P.C, which has already been referred to. There is evidence to show 
that the library was in the possession of the plaintiff in Sep- 


Pir 
“Ahsanullah tember, 1922, when he was forcibly dispossessed by the defen- 
pg dant. 
wets The question, however, is whether the library was the 
hah, private property of the late Pir, or, as urged by the defendant, 
Sir. formed part of the wakf property dedicated to the shrine. 
pad There is no reliable evidence that it belonged to the Pir in his 


private capacity, and all the circumstances point to the conclu- 
sion that it was possessed by him as the head of the Durgah. 
Indeed, the learned counsel for the plaintiff admits that he 
seeks to recover possession of it, not as his private property, 
but as a wakf property which appertains to the institution. The 
defendant can not, and does not, lay any claim to it, if it is 
held to. be trust property. 

Their Lordships think that the library should be declared 
to form part of the wakf property attached to the shrine, and 
that the decree of the Court of Appeal should be modified 
accordingly. As the plaintiff has established his right to be 
the mutwalli of the wakf property, he is entitled to recover 
possession of the library, together with its appurtenances as 
described by the Court of the Judicial Commissioner. 

The result is that while Appeal No. 62 of 1934 is dismiss- 
ed in toto, the connected appeal, No. 63 of 1934, is accepted so 
far as to make it clear that the library is not the private pro- 
perty of the plaintiff but is wakf property. He is entitled to 
recover possession of the library with its appurtenances and 
hold it in his capacity as the head of the Durgah of Jhanda- 
‘wala Pir. The appellant, having failed on the vital points, 
must pay the costs of both the appeals. Their Lordships will 
humbly advise His Majesty accordingly. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondent: Hy. S. L. Polak & Co. 


R.C C. Appeal No. 63 of 1934 dismissed. 
; Appeal No. 64 of 1934 allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Mr. Justice VARADACHARIAR AND MR. 
Justice MOCKETT. 


Anumolu Narayana Rao, minor and Ti 
another by their mother and 
guardian Anumolu Ramadevamma .. Appellants* ( Defen- 

dants Nos. 2 and 
3) 
v. 
Ghattaraju Venkatappayya andothers.. Respondents (Plain- 
tiff and Defen- 
dants Nos. 4 to7 
and Nil). 


Negotiable Instruments Act (XXVI of 1881), S. 118—Promissory note by 
an undivided Hindu father—Suit after his death against his sons—Neature of 
—Onus of proving consideration on the payee—S. 118, Negotiable Insiruments 
Act, not applicable to such a case—~Evidence Act, S. 114, ill, (c)—Liability of 
non-executants to the note. 

A suit on a promissory note can only be against the person whose name 
appears on itor his legal representatives and where a suit is brought ona 
promissory note executed by a Hindu father against his undivided sons alone 
after the death of the father, the sons are not sued as the maker-father’s 
legal representatives but by virtue of their Hindu Law liability as the sons of 
their father on the dgbt evidenced by the promissory note and not.on the 
note qua note and therefore the presumption under S. 118 of the Negotiable 
Instruments Act, which can only be drawn as between the parties to the note 
or those claiming under them, cannot be invoked by the payee or his indorsee 
but only the general law presumption of fact in the terms of S. 114, illus- 
tration (c) of the Evidence Act which the Court may or may not draw 
according to circumstances. 


Nachiappa Chetty v. Dakshinamurthy Servai, (1915) 17 M.L.T. 232: 28 I. 


C. 345, doubted and distinguished as a case where the suit had been instituted. 


during the father’s lifetime. 


Ayyaswami Pillaiv. Guruswami Naicken, (1916) 3 L.W. 463; Nataraja 
Naicken v. Ayyaswami Pillai, (1916) 32 M.L.J. 354 and Thenkammal v.’ 


Kunhamina, (1918) 37 M.L.J. 369, doubted in so far as they seem to suggest 
that the liability even of non-executants-to the note is on the note. 


When a suitis brought after the obligor’s death against his heirs, the 
Court will, in weighing evidence, take into account the fact that the defendant 
was not himself a party to the transaction and the plaintiff is that way placed 
in a position of advantage. 

Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Guntur in O. S. No. 61 of 1928 and 
petition praying that in the circumstances stated in the affidavit 
filed therewith, the High Court will be pleased to admit as 





* Appeal No. 89 of 1931 and 3ist August, 1936. 
C. M. P. No. 900 of 1931. 
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additional evidence in Appeal No. 89 of 1931 on the file of the 
High Court the documents marked as Exs. A and B and pro- 
duced therewith. 

B. Somayya and C. Sambasiva Rao for Appellants. 

Ch. Raghava Rao for Respondents. 


The Court delivered the following 


Jupements. Varadachariar, J —This appeal arises out of 
a suit for money, instituted by the indorsee of a promissory 
note (Ex. A) dated 8th August, 1925, for Rs. 5,000 executed 
in favour of the 4th defendant by one A.Venkatarayudu deceas- 
ed (hereinafter referred to as A. V.). The endorsement 
purports to have been made on 2nd July, 1926, in consideration 
of the plaintiff undertaking to pay off the debt due by the 4th 
defendant to one G. Venkatarayudu (hereinafter referred to as 
G. V.) under Ex. B, a pronote dated 2nd August, 1924, for — 
Rs. 4,000. It is common ground that after the suit note was. ' 
endorsed to the plaintiff, a notice was sent through D. W. 4,:a > 
vakil of Guntur, demanding payment of the money, and that ` 
A. V. sent a reply stating that the pronote was devoid of con- 
sideration. The reply notice is not now forthcoming and it is. 
therefore not possible to say nor is D.W. 4 able to remember 
what more was stated in it as to the circumstances under’ 
which and the purpose for which the note was executed. 
Notwithstanding this reply which repudiated liability, this suit. 
was instituted only on the last day of the period of limitation. 
and more than a year and a half after A. V.’s death. 


The appellants, who were defendants 2 and 3 in the lower 
Court, are the two undivided minor sons of A. V.; the Ist 
defendant is his undivided younger brother. In the written 
statements, the defendants set out in some detail the circum- 
stances which according to their information and belief led to 
the execution of the suit note. Briefly stated, the story was to. 
the effect that in certain domestic disputes between A. V. and 
G. V. who were brothers-in-law, the 4th defendant a common 
friend and relation was requested to intercede with a view to 
persuade G. V. to take back his wife (the sister of A. V.) 
whom he had sent away or threatened to send away to A. Vs 
house and that by way of assuring A. V. that both parties will 
act according to his advice inthe matter, A.V. executed the suit 
note in favour of the fourth defendant, and a brother of G.V. 


{on G, V.’s part) executed a similar pronote for Rs. 5,000 in 
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favour of the fourth defendant. The written statement filed by 
the first defendant was fuller in particulars than that filed on 
behalf of the defendants 2 and 3 by their mother. In answer 
to the plaintiff’s allegation that he was a holder in due course, 
it was stated that he had paid no consideration for the transfer 
and that he was not the real transferee but only'acting on 
behalf of G. V., who on account of quarrels with the defen- 
dants’ family was trying to harass them by taking a transfer of 
this note which he knew was not supported by consideration. 


It is not denied that before the institution of this suit, the 
relations between G. V. and the defendants had become very 
strained and had led to civiland criminal proceedings. It is 
also admitted by some of the witnesses examined on the plain- 
tiff’s side that G.V. had put away his wife (the sister of 4.V.) 
and married another wife, but they would have it that this 
happened only after A. V.’s death and in consequence of the 
disputes between G.V. and the first defendant and had nothing 
to do with the execution of Ex. A by A. V. 


Among the issues framed on 13th February, 1929, the 
first issue raised the question whether the suit note was’ exe- 
cuted by 4. V. and was supported by consideration. The first 
defendant had filed his written statement on 2nd February, 
1929, and on 8th April, 1929, the plaintiff’s pleader endorsed 


on the plaint that the claim against the first defendant was - 


given up. In explanation of this step it was stated that the 
first defendant was in jail in consequence of a conviction in a 
Sessions'Case and that to avoid delay he was given up. The 
step that followed makes one suspicious as to the true reason 
for adopting this course. The later conduct of the litigation 
shows that the plaintiff was not prepared to examine either 
G. V. or the fourth defendant as a witness in the case. The 
issue as originally framed cast on the plaintiff the onus of 
proving execution as well as consideration; and, that would 
have necessitated plaintiff leading evidence in the first instance. 
On 16th April, 1929, a petition was filed on the plaintiff’s side 
laying stress on the fact that the first defendant had been 
given up and praying that as the written statements of defen- 
dants 2 and 3 practically admitted the genuineness of 
the note and raised in substance a plea of absence of 
consideration, the Ist issue should be recast so as to throw the 
onus of proof on the defendants. The Court acceded to’ this 
69 
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suggestion and, overruling the objection of the appellants 
to such a course, recast the issue in its present form. 


At the trial, two out of the three attestors to the suit note 
were examined as D. Ws. 1 and 2 and they supported the 
defendants’ version as to the origin and purpose of the note. 
The remaining attestor, a brother of G.V., was examined as 
P.W. 4; and he deposed that the suit note was executed in the 
kottu or business place of the fourth defendani who paid the 
consideration in cash to 4.V. Evidence to the same effect 
was given by P.W. 1, a brother of the fourth defendant (the 
promisee). The plaintiff, as P.W. 3, spoke to the transfer 
in his favour being supported by consideration and stated that 
he had executed a paddu (or memo.) to G.V. undertaking to 
discharge fourth defendant’s debt to G.V. under Ex. B. 


The learned Subordinate Judge expressed himself unable 
to accept the defendants’ story as to the object of the execu- 
tion of the suit pronote and held that it was supported 
by consideration. He also held that the plaintiff was a holder 
in due course and accordingly gave hima decree against the 
family properties in the hands of defendants 2 and 3. Hence 
this appeal by defendants 2 and 3. Plaintiff was also given a 
decree against the fourth defendant (as endorser) who appears 
to have submitted to the decree. 


It will be convenient to deal at the outset with the ques- 
tion of the frame of the issue and the onus of proof, which 
was argued before us at some length. S. 118, cl. (a) of the 
Negotiable Instruments Act provides that every negotiable 
instrument shall be presumed to have been made and endorsed 
for consideration; and according to cl. (g), the holder of a 
negotiable instrument shall be presumed to be a holder in due 
course. Though this section is not, like Ss. 119 to 122, limited 
in terms to a “suit upon the instrument”, it seems only 
reasonable to hold that the “ special rules of evidence” laid 
down in S. 118 must have been intended to apply only 
as between the parties to the instrument or those claiming 
under them. In other cases, the presumption can only be in 
the terms enacted in S. 114 of the Evidence Act (vide Ill. c) 
which by the use of the expression ‘ may presume’ leaves it to 
the Court to apply the presumption or not according to 
circumstances. When a suit like the present is instituted 
against the undivided sons of a Hindu promisor governed by 
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the Mitakshara law, the suit cannot be regarded as one against 
the heirs or representatives of the promisor, because it only 
seeks to enforce the Hindu law theory of pious obligation, in 
respect of property which the sons have taken by survivorship. 
The pious obligation can arise only on the assumption of the 
existence of a debt due by the father; and, this way of stating 
the position would prima facie throw on the creditor the onus 
of proving the existence of a debt. 


The inappropriateness of applying even as against the 
undivided sons of the executant the provisions of the Negotia- 
ble Instruments Act can be shown by one or two illustrations. 
The sons can always avoid liability by proving the illegality or 
immorality of the debt; but no such defence is contemplated 
or permitted by the Negotiable Instruments Act. Again, take 
a suit by the endorsee of a promissory note executed by the 
father; it being presumed or proved that he is a holder in due 
course, the endorsee may be entitled to a decree against the 
executant (father) even after proof that as between the 
original parties to the note, there was no consideration at all. 
But in such a case when the absence of consideration has been 
proved, it will be preposterous to postulate the existence of a 
‘debt’ and impose on the sons a pious obligation in respect 
thereof. If, as observed in Krishnanand Nath Khare v. Raja 
Ram Singhi one has to reconcile oneself to ‘the difficulty of 
applying the legislative provisions of Western Law to the 
ancient customs and traditions of the law of the joint Hindu 
family ’, one need not add to this difficulty by an unreasonable 
extension of the provisions of the Negotiable Instruments Act. 
With reference to the possibility of regarding the ‘ family’ 
itself as the ‘maker’ of a promissory note executed by the 
father or manager, see observations of Page, J., in Ramgopal 
Ghose v. Dhirendra Nath Sen2. 


It must now be taken as established by the decision of the 
Judicial Committee in Sadasuk Janki Das v. Sir Kishan 
Pershad’ that none can be held liable on a negotiable instru- 
ment unless his liability appears on the instrument itself, in a 
manner recognised by law. An heir or legal representative 
will of course be liable if his ancestor or predecessor was liable 


1. (1922) ILL.R. 44 All. 393 at 396. 
2. (1927) L.L.R. 54 Cal. 380. : 
3. (1918) 36 M.L.J. 429: L.R. 46 I.A. 33: LL.R. 46 Cal. 663 (P.C.). . 
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on the instrument. Any other person can be made liable only 
upon the consideration and not on the note. If a decree had 
been obtained against the father, his undivided sons may per- 
haps become liable to discharge the decree debt (Periasami 
Mudaliar v. Seetharama Chettiar!) apart from any proof of the 
debt independently of the decree; and it might perhaps make 
no difference in such a case that the decree against the father 
was based on the presumption laid down in S. 118 of the 
Negotiable Instruments Act. Likewise, a decree thus obtained 
against the father may by the operation of S. 53, Civil Proce- 
dure Code of 1908, become executable against the interests of 
the sons in the family property, leaving it open to them 
to escape liability only on proof of illegality or immorality 
without entitling them to call upon the creditor to establish the 
existence of a ‘debt’ apart from the decree. No such special 
considerations apply to a case where, as in the present, no 
decree has been obtained against the father and the suit is 
brought after his death against his undivided sons. In this 
class of cases, it seems to me right to hold that the onus 
of proving the existence of a debt must prima facie be laid 
upon the creditor who can of course call in aid the presumption 
permissible under the general law of evidence, namely, S. 114 
of the Evidence Act. 


On behalf of the plaintiff-respondent, Mr. Raghava Row 
relied on the decision in Nachiappa Chetty v. Dakshinamurthy 
Servai2 as supporting his contention that in a suit on the 
father’s note, the burden of proof is not different in respect of 
the claim against the sons from that applicable to the claim 
against the father. On the facts it may be pointed out that in 
that case the suit had been instituted during the father’s life- 
time. This is what made it possible for the learned Judges to 
say that the sons had been added only to give them an oppor- 
tunity of proving, if they can, that the debt was incurred for 
illegal or immoral purposes. Similar language cannot be 
appropriately used where the suit is instituted after the father’s 
death and. the sons are the only defendants. If the learned 
Judges intended to lay down the rule in broad terms, so 
as even to cover a case like the present, I.am, with all respect 
to them, unable to concur in that view. Their conclusion 





1. (1903) 14 M.L.J. 84: I.L.R. 27 Mad. 243 (F.B.). 
* 2. (1915) 17 M.L.T. 232: 28 I.C. 345. 
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is mainly based on the decision in Krishna Aiyar v. Krishna- 
swami Aiyari, but as we read the judgmentsof Shephard and 
Subramania Ayyar, JJ., in the last mentioned case, their 
reasoning far from leading to such a conclusion seems to us to 
suggest the contrary result. 


The actual decision in Krishna Aiyar v. Krishnaswami 
Aiyar! related to the propriety of joining in the same action a 
claim for a personal decree against the executant of a promis- 
sory note and a claim to recover the debt from the shares of 
his coparceners in the joint property of the family. While 

-holding such joinder to be permissible, both Shephard and 
Subramania Ayyar, JJ., clearly recognise that the liability 
of the executant is on the note while the liability of the other 
coparceners is on the debt and is an obligation arising under 
the Hindu Law (see also Seshayya v. Sanjivarayudu2 and 
Ramasami Nadan v. Ulaganatha Goundan3). I am unable to 
agree that in such cases the cause of action as against the two 
sets of defendants can be said to be the same in the sense that 
evidence sufficient to establish the liability of the executant 
would necessarily and always suffice to establish the liability 
of the other set of defendants. In the Full Bench judgment in 
Mallesam Naidu v. Jugala Pandaé there is no doubt language 
employed which may seem to support the contention that the 
cause of action is the same as against both father and son. 
But the question then under discussion was whether a separate 
cause of action accrued as against the sons after the father’s 
death or the cause of action against both accrued once for all 
during the father’s lifetime. 


Mr. Raghava Row contended that so far as the 
creditor was concerned, the same evidence would suffice to 
establish the liability both of the father and of the sons and 
the only difference between them was that by way of defence 
the sons can plead the illegal or immoral character of the debt. 
He also laid emphasis on the circumstances that the extinction 
of the father’s liability or its unenforceability on the ground 
of limitation will equally avail the sons as a defence. But this 
contention ignores the fact that for purposes of joinder as 
also the continued subsistence of the liability, the decision in 





1. (1900) I.L.R. 23 Mad. 597. 
. 2. (1933) 67 M.L.J. 393. $ 
3. (1898) 8 M.L.J. 312: L.L.R. 22 Mad. 49 at 62 and 63 (F.B.).,, 
4. (1899) 10 M.L.J. 34: LL.R. 23 Mad. 292 (F.B.). 
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Krishna Aiyar v. Krishnaswamy Aiyarı draws no distinction 
between the claim against the sons and the claim against the 
other coparceners of the executant; nevertheless there can be 
no doubt that in respect of the claim against the coparceners 
who are not sons, there lies on the plaintiff creditor himself, 
the further burden of proving that the suit debt was incurred 
for family purposes, cf. Abdul Majid Khan v. Saraswati Bai2. 
In this view, the decision in Krishna Aiyar v. Krishnaswamy 
Aiyari even if it can be read as laying down that the cause of 
action as against the non-executants is the same as that against 
the executant of the note, will not support the conclusion that 
as against all the defendants joined in a suit of the kind there 
contemplated the onus of proof resting on the plaintiff will be 
the same. l 


Reliance was placed by Mr. Raghava Rao on Ayyaswami 
Pillai v. Guruswami Naicken8, Nataraja Naicken v. Ayyaswami 
Pillait and Thankammal v. Kunhammaš in support of the 
contention that the liability even of non-executants may be 
described as one on the note. The observations in these cases 
are opposed not only to the judgments in Krishna Aiyar v. 
Krishnaswamy Aiyar1, Seetharama Chetty v. Seshiah Chetty 
and Shanmughanatha Chettiar v. Srinivasa Aiyart but to the 
principle of the decision of the Judicial Committee in Sadasuk 
Janki Das v. Sir Kishan Pershad’, The assumption in 
Nataraja Naicken v. Ayyaswami Pillai4 and Thankammal v. 
Kunhammai that the decision of the Privy Council in Karmali 
Abdulla v. Karimji Jeevanji9 supports the view that even 
non-executants can be held liable on the bill or note seems to us 
with all respect unwarranted, because, as pointed out in 
Shanmughanatha Chettiar v. Srinivasa Aiyar? their Lordships 
expressly say that the suit should not be regarded as one on 
the bill but must be treated as “an action of accounting 
against both Rashid and Karim ”’. 

Reference has been made in some of the judgments relied 
on by Mr. Raghava Rao to the principle that when the loan 





i 


-1. (1900) LL.R. 23 Mad. 597. 
2. (1933) 66 M.L.J. 65: L.R. 61 I.A. 90 (P.C.). 
3. (1916) 3 L.W. 463. 4. (1916) 32 M.L.J. 354. 
5. (1913) 37 M.L.J. 369. 6. (1912) M.W.N. 1011. 
7, (1916) 31 M.L.J. 138: I.L.R. 40 Mad. 727. 
8. (1918) 36 M.L.J: 429: L.R. 46 LA. 33: L-L.R. 46 Cal. 663 (P.C.). 
9. (1914) 28 M.L.J. 515: L.R. 42 I.A. 48: LL.R. 39 Bom. 261 (P.C.). 
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and the note are contemporaneous, there can be no cause 
of action independent of the note, because that is the only 
contract. Judicial opinion is by no means unanimous as to this 
proposition (see Chinnayya Naidu v. Srinivasa Naidui and 
Ramasami Pillai v. Murugiah Padayachi?), but in any event, 
that proposition can hold good only as between the parties to 
the note and has therefore no bearing on the question now 
under consideration. 


In Satyanarayana v. Mallayya8 there is no doubt an 
observation that the difference between the claim on the note 
and the claim on the debt is a verbal distinction and not one 
of substance. The observation may perhaps be justified where, 
as in Krishna Chettiar v. Nagamani Ammal4 the distinction 
was insisted on merely with reference to the interpretation of 
the frame of the suit, though even in this respect the Privy 
Council in Sadasuk Janki Das v. Sir Kishan Pershad}, insisted 
on the distinction. It seems to us too sweeping to say that 
for all purposes the distinction is unsubstantial. To take one 
instance, the difference will be very material when the Court 
` is called upon to apply the provisions of Ss. 120 and 121 of 
the Negotiable Instruments Act. 


Some of the cases above referred to also bear on the 
question whether the plaintiff, as endorsee of the note, is 
limited to the remedy available on the note or can also claim 
to recover the debt from the property of non-executants,.on 
the ground of their liability under the Hindu law. Judicial 
opinion is divided on the point; but, as we have come to the 
conclusion that this appeal must succeed on the merits, even 
on the assumption that the plaintiff is entitled to recover the 
debt from the undivided sons of the executant and even on 
the footing that he is entitled to invoke the aid of S. 118 of 


the Negotiable Instruments Act, we do not pause to consider . 


the necessity or desirability of obtaining the opinion of a Full 
Bench on the questions above discussed. It has to be borne in 
mind that when evidence has been adduced on both sides, the 
question of onus is a material or deciding factor only in 
exceptional circumstances. (cf. Vellappa Ramappa Naik 











1, (1934) 67 M.L.J. 912. 
2. (1935) 70 M.L.J. 267: LL.R. 59 Mad. 268 (F.B.). 
3. (1934) 68 M.L.J. 540: I.L.R. 58 Mad. 735 (F.B.). 
4, (1915) LL.R. 39 Mad. 915. 
5. (1918) 36 M.L.J. 429: L.R. 46 I.A. 33: I.L.R. 46 Cal. 663 (P.C.). 
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v. Tippannal) and that even the onus under S. 118 of the 
Negotiable Instruments Act need not always be discharged by 
direct evidence adduced by the defendańt (Muhammad Sharif 
Khan v. Muhammad Moazzum Ali Khan2, Singar Kunwar v. 
Basdeo Prasad? and Bishambar Das v. Ismail). Not merely 
can the Court base its conclusion on the effect of the evidence 
taken as a whole but it may also draw adverse inferences 
against a party who being in a position to adduce better 
evidence deliberately abstains from doing so. (Murugesam 
Pillai v. Manickavasaka Desika Gnana Sambandha Pandara- 
sannadhib, Gurusami Nadai v. Gopalaswamy Odayaré and 
Raghavendra Rao v. Venkataswami Naicken’.) 

In dealing with the evidence, we are obliged to refer at 
the outset to certain defects and omissions in the lower Court’s 
discussion of it which are so material as seriously: to impair 
the value of the judgment under appeal. Even in cases where 
the defendant is the heir-at-law of the obligor and as such 
bound by the recitals contained in the document executed by 
his predecessor, the Court will, in weighing the evidence, be 
justified in taking into account the fact that the defendant was 
not himself a party to the transaction and the plaintiff and 
those supporting the plaintiff are thus placed in a position of . 
advantage. The disparity arising from this circumstance 
becomes all the greater when the defendants are minors. And 
yet, the learned Judge has, in this case, made strong com- 
ments on the omission of the defendants to disclose the 
source of their information as to the circumstances attend- 
ing the execution of the suit pronote and upon the difference 


‘ in details between the written statement of the first defendant 


and the written statement filed by the mother on behalf of 


‘defendants 2 and 3. On the other hand, it does not appear to 


have occurred to him at all that the omission of the plaintiffs 
to call the fourth defendant and G. V. to give evidence in the 
case was, in the circumstances, of great significance. 

The fourth defendant was undoubtedly in embarrassed 
circumstances even at the time of Ex. A. His note Ex. B in 
favour of G.V. carried interest at Rs. 1-0-6 per cent. per 








1. (1928) 56 M.L.J. 287: L.R. 56 1.A.13: LL.R. 53 Bom. 213 (P.C.). 
2. (1922) 79 I.C. 464. 3. (1930) 124 T.C. 717. 
: 4. Al. R: 1933 Lah, 1029. 
5. (1916) 32 M.L.J. 565: L.R. 44 LA. 117: LR 40 Mad. 402 (P.C.). 
6. (1919) 36 M.L.J. 568; I.L. R. 42 Mad. 629. 
7. (1929) 30 L. W. 966 at 971. 
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. mensem and had been outstanding for about a year by the date 
of Ex. A and yet we are asked to accept the story that the 
money he brought for paying off G. V. was with little ado lent 
away to A. V. on a promissory note ‘carrying interest at 
Rs. 0-12-0 per cent. per mensem. If the plaintiff intended to 
rely on the statutory presumption, why should he have called 
the fourth defendant’s brother as P.W. 1 instead of calling the 
fourth defendant himself. On a perusal of the evidence of 
P.W. 1, we are not satisfied that P.W. 1 was at all present at 
the execution of Ex. A. It is the story of P.W. 1 that the 
money lent under Ex. A was advanced at the fourth defen- 
dant’s place of business and he admits that the fourth defen- 
dant kept accounts. Why have not these accounts been 
summoned? If the note was executed in a place like the 
business quarters of Guntur (as P.Ws. 1 and 4 would have it) 
-where plenty of respectable people would have been available, 
why should attestors of the status of D.Ws. 1 and 2 have 
been called in, even if (as suggested by P.W. 4) these persons 
happened to be going along the road at the time. Reliance was 
placed by Mr. Raghava Rao on the fact that Ex. B also has 
been attested by D.W. 2; but we Have not been told anything 
as to the place where it had been executed, so that we are not 
in a position to say whether in the circumstances he was a 
natural attestor to Ex. B or not. 


As regards the payment of consideration by plaintiff for 
the transfer of Ex. A, the only evidence in support of it is that 
of the plaintiff himself. Even according to him, there was no 
payment in cash-at the time but only the execution of a paddu 


in favour of G. V,::The paddu has not been produced, though 


the plaintiff offered to produce it, if required. It is the plain- 
tiff’s story that sometime later, the paddu was discharged by pay- 
ment; but one important circumstance bearing on this part of 
the casė'has not even been adverted to by the learned Subor- 
dinate Judge. As stated already, a notice was sent through 
D.W. 4 demanding payment even during the lifetime of 4. V. 
The plaintiff would have us believe that D.W. 4 told him of 
the receipt of some reply even two or three months before the 
death of 4. V. but not of the terms of the reply; but in 
another part of his deposition, he states that he filed this suit 


within 4 or 5 months after D.W. 4 told him of the receipt of: 


areply. The two statements are irreconcilable because this 
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suit has been filed nearly 20 months after the death of A. V. 
The importance of this part of the plaintiff’s story arises by. 
reason of its bearing on the alleged payment of cash to G.V.; 
because after receipt of a repudiation by 4. V., plaintiff. was 
hardly likely to have parted with such a large amount. ‘Even 
if-he had undertaken a legal liability of G. V. by a kind 
of novatio, it is incredible that he would not have cared 
to inform himself what kind of reply A. V. gave to the notice 
sent through D.W. 4. The delay of 20 months in instituting 
the suit is hardly consistent with the hypothesis that the plain- 
tiff had incurred any kind of liability in this connection. Even 
according to the plaintiff, he did not take a transfer of Ex. A in 
the ordinary course of commercial business or even in satisfac- 
tion ofa claim he had against the fourth defendant which he 
had no other means of recovering. He voluntarily undertook 
the fourth defendant’s liability under Ex. B in return for the 
transfer of Ex. A. The evidence of D.W. 4 is not as helpful. 
to the Court as it might have been in view of his status; but 
reading through it, one cannot resist the suspicion that the notice 
was probably sent by him at the instance of G.V. himself, who 
was admittedly his standing client. The bearing of this circum- 
stance on the appellant’s case that plaintiff is only a benamidar 
for G.V. isobvious. In any event G. V. would undoubtedly 
have been the best witness to speak to these matters as well as 
to the time when differences arose between himself and his 
wife and attetnpts were made to settle those differences. 


- Mr. Raghava Rao contended that it was the duty of the 
appellants to call G.V.and the fourth defendant, if they 
thought their evidence material. We are unable to appreciate. 
this argument, in.view of the fact that according to the appel- 
lants' it is G. V. who is really conducting the suit in the plain-. 
tiff’s name and the fourth defendant has transferred: the noté 
to the plaintiff benami for G. V. and in breach‘of the under- 
standing on which it had been executed. On the other hand | 
the plaintiff has nowhere suggested that G. V. and the fourth 
defendant are antagonistic to him. 


- Reviewing the evidence with due regard to the considera- 
tions above set forth, we are of opinion that the evidence given 
by two of the attestors. (D.Ws.1 and 2) in support of the 
appellant’s story was at least sufficient to shift the onus on to’ 
the plaintiff and that the latter has deliberately chosen: not to’ 
place the best ‘evidence before the Court. That the third 
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attestor (P. W. 4) supports the? plaintiff does not: coil for 
much in the circumstances of this case, because that ` ‘witness. is 
a brother of G. V. and according to the appellants, GuV. is 
behitid-the plaintiff in this suit. The'episode that- P. W:i2 has 
denied: does not seem to us such'a vital part of the defetant’ $ 
‘case that the discrediting of that episode on the strength of 
her testimony must of itself disprove the substatice': ‘of the 
defendant’s case. . Her evidence has to be weighed in the, light 
of the admitted fact that the house in which she lives. has long 
‘been and_still continues to be under mortgage to G. y.: sland it 
is curious that she was in the frst- instance "summoned; oni the 
appellant’s:side. We must also observe that we are not! hatisfit 
ed with the reasons given by the learned Judge for: discréditing 
D.W.:3, who appears to. be a man of respectability: and: hot 
merely of ‘professed’ respectability. -4.V. was no: “doubt the 
witness’s aunt’s daughter’s son but that may itself. be a. yeason 
for his being informed of domestic matters arising in. Æ. Vs 
family. We do not see any changeas the learned Judge}: seems 
to find between the version given by D.W. 2 and that’ spoken 


i £ 


to by D.W. 3. ‘Their stories relate to different stages.) i i 








| : 

: Mr: Raghava Rió Hehily urged that the learned: ut hor. 
diate Judge has had the advantage of seeing the witnesses 
before him and has expressed himself favourably impressed by 
the demeanour of P.Ws. 2 and 3 in the witness- box: The 
cases referred to in this connection do not profess to'lay down 
a rule of law limiting the: powers of the appellate Court but 
only indicate a rule of caution for its guidance. ‘We have 
duly borne this caution in mind, but for the reasons: wei have 
already given, we find ourselves unable to give the jisame 
weight to the lower Court’s judgment in this case as we should 


be disposed to do in‘other circumstances. In the view that 
we take as to the effect of the whole evidence adduced in ‘the 
case, this- appeal must be allowed and the suit dismissed as 
against defendants 2 and 3 with costs here and in the Court 


below, payable by the plaintiff. , A 


Hea, 9 
À petition (C. M. P: No. 900 of 1931) has beei filed. on 
behalf of the appellants for the admission of two documents 
in appeal. One of them is said to be a draft of. a.notice 
alleged to have been sent by 4. V. to P.W. 2. We: see no 
justification for admitting such a document at this stage! ‘The 
other is a certified copy of a oeune given by A. Vx an. "which 
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he denied that any money was due under the suit pronote. 
That is only a self-serving statement. If all that the appellants 
desire to show by this document is that the plea of non-liabi- 
lity was put forward by 4. V. himself and not invented 
by them for the purposes of this suit, that is sufficiently 
established by the evidence of D.W. 4 and it is therefore 
unnecessary to admit this deposition of A.V. ` 


, C.M.P. No. 900 of 1931 will accordingly be dismissed. 


Mockett, Ji—I agree. As to the questions of fact which 
arise in this appeal, I have nothing to add to what my learned 
brother has said. It is very apparent that the trial Judge has 
failed to direct his mind to the proper aspect of some of the 
salient features of this case, especially the remarkable omission 
by the plaintiff to call the fourth defendant and Gadde Ven- 
katarayudu. It is possible no doubt that the general handling 
of this case was due to the frame of the issues. But in any 
event, when the whole facts were before the Court, the absence 
from the witness-box of the two persons to whom must have 
been known the real facts should have been a helpful guide to 
the Court in arriving at a decision; but this feature of the 
evidence seems to have been given little, if any, attention. The 
suggestion thrown out in this appeal that the defendants should 
have called the fourth defendant and Gadde Venkatarayudu is 
to me wholly unconvincing. 


Mr. Raghava Rao and Mr. Sambasiva Rao have addressed 
us fully on the question of onus of proof and a number 
of cases have been cited. It is suggested by Mr. Raghava Rao 
that there is a conflict-of authority with regard to the position 
but it seems to me that the matter now directly before us has 
not been concluded by authority. The whole difficulty arises 
from what is described in Krishnanand Nath Khare v. Raja 
Ram Singhi as “applying the legislative provisions of Western 
law to the ancient customs and traditions of the law of the joint 
Hindu family.” S. 118 of the Negotiable Instruments Act is 
essentially a product of Western law. Long before the provi- 
sions of the Bills of Exchange Act of 1882 it was one of the 
rules of the Law Merchant that consideration was presumed in 
the case of negotiable instruments. The Indian Evidence Act 


ne 


1. . (1922) I L.R, 44 All. 393 at 396. 
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of 1872 allows the Court to presume that a bill of exchange was 
accepted or endorsed for good consideration and S. 118 of the 
Negotiable Instruments Act of 1881 introduces a statutory 
presumption that all negotiable instruments are made or drawn 
for consideration. An examination of the Indian case-law 
shows that complications which have arisen in suits apparently 
founded on promissory notes brought against members of joint 
Hindu family have been matters really of pleading and joinder 
of parties and causes of action. No such difficulties arise in 
England and no English cases have been cited in argument. It 
is natural that from Indian case-law should guidance be sought 
when a relic of the Law Merchant as to burden of proof is 
intermingled with the doctrine of family necessity. Much 
reference has been made to Nachiappa Chetty v. Dakshina- 
murthy Servail which at first sight appears to be in favour of 
the respondents in the case. But it must be observed in that 
case the father at the time of the suit was alive and his ‘sons 
were joined with him as defendants. The suit was primarily 
against the maker of the negotiable instrument a party to the 
instrument. Now in this case the essential feature of liability 
under a negotiable instrument is absent. The decision of the 
Judicial Committee in Sadasuk Janki Das v. Sir Kishan Pershad2 
is clear that in order to make a person liable on a promissory 
note it must be shown that his name appears upon it. The 
decision of the Judicial Committee in Karmali Abdulla v. 
Karimji Jeevanji8 does not seem to bein the least at variance 
with Sadasuk Janki Das v. Sir Kishan Pershad2. At page.273 
their Lordships point out that the action is one for an account. 
In this case the defendants’ names do not appear upon 
the instrument; their father’s name appears upon it but they 
are not sued as the legal representatives of their father. They 
are sued under the provisions of Hindu law by which sons: are 
liable for their father’s debts. In other words the suit is on a 
debt and not on the promissory note at all. When that 
distinction is borne in mind, it seems to me that this case 
presents little difficulty. My learned brother has examined the 
cases and I do not wish to repeat his analysis. It will be seen 
that the point now raised has never before come for decision 
in the clear cut form in which it is now presented to us. As 





: 1. (1915) 17 M.L.T. 232: 28 I.C. 345. í 
2. (1918) 36 M.L.J. 429: L.R. 46 I.A. 33: I.L.R. 46 Cal. 663 (P.C.).- 
3. (1914) 28 M.L.J. 515: L.R. 42 I.A. 48: I.L.R. 39 Bom. 261 (P.C.). 
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stated:in.Satyanarayana v. Mallayyal the difference between:a 
elaim. oni a? promissory ‘note and a*claim n'a debt may 
inécertain cases’ -be lacking in substance and I think Ramesam, 
Jy st delivering the judgment of the Full Bench: had such 
circumstances.in mind.. But in a case such as is before us the 
form:of.the suit iš of vital importance to the defendants. and 
forthe. reason:that if the burden is on them to negative the acts 
of:their father they.are in a difficult if not in a hopeless position. 
The ,defendants.are mere children without any knowledge of 
the.facts:. The plea therefore in this case as to the form of the 
action is, ‘as. I Have said, of great importance and I imagine 
muist'-always-so be in suits brought after the death -of 
the ‘father against the sons ostensibly on a promissory note. As 
pointed-out by my learned brother, some doubt has arisen in 
‘this‘matter owing to the observations made in Ayyasami Pillai 
v..Guruswami Naicken2, Nataraja Naicken v. Ayyaswami Pillai8 
and Thankammal v. Kunhammat. I am inclined however 
to think-that Coutts-Trotter, J., in Ayyaswami Pillai v. Guru- 
swami Naicken2 had in mind the importance of the promissory 
note rather as evidence of the debt and in none of these casés 
was ‘the question of burden of -proof given any prominence. 
So.far.as Nataraja Naicken v. Ayyaswami Pillai3 is concern- 
ed,:personally I see nothing very extraordinary in a suit being 
framed:on the note against the maker and under the.Hindu 
law- against the members of the farnily. On the other hand. T 
find; it much more difficult to contemplate a suit on a negotiable 
instrument against anybody not a party to it. The distinction 
as.to the form of pleading is pointed out by Page, J., in-Ram- 
gopal Ghose v..Dhirendra Nath Sen’ where a suit in the 
alternative is discussed by the learned Judge at p. 393. 
In-Seshayya ¥. Sanjivarayudus, Cornish, J., indicates the two 
sorts of. liability—by the maker on the note and by the copar- 
cener.on the debt.under Hindu law. No doubt the observa- 
tions in reported cases suggest a difference of opinion on. the 
subject. In this. respect it must be repeated that the short 
queStion:as to onus of proof in such a case as this was never 
considered-in any of those cases and a careful examination of 
thé-cases shows that what was being considered was the ques- 
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: 1. (1934) 68 M.L.J. 540: LL.R. 58 Mad. 735 (F.B.). 
2. . 1916) 3 L.W. 463. 3. (1916) 32 M.L.J. 354. 
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tion of the sons’ liability for the amount of the note: “But jt: 
has“ now. to be considered and answered ‘and I’ take’ the! 
view that to hold that the onus of proof as ‘to, éonsideration’ 
rests on a defendant sued on a promissory note on. which, his, 
nate does not appear is contrary to the view of. theJudicial 
Committee as clearly expressed in Sadasuk Janki” Das v, Sir 
Kishan Pershadi. . I find it impossible to suppose | ‘that “the j pre-, 
sumption as.to consideration was intended to operate except 2 as. 
between parties to a negotiable instrument... Although Hindu: 
law may make a defendant son liable for the ‘amount of: 
a negotiable instrument signed by his father, nothing., except, 
his written name thereon can make him a party thereto, liable: 
as a party, and subject to the statutory presumption affecting 
consideration between parties. When as here thé signatory, 
father is dead and it is sought to make any one other than his. 
legal representatives as such liable for money lent under a pto-" 
missory note, it seems to me that any subtleties’ found. by the. 
Court in Nataraja Naicken v. Ayyasami Pillai? disappear. and 
the suit-can only be on the debt of which the promissory nótě, 
is evidence and personally I have ‘little diffculty., in ‘holding’ 
that that being so the burden of proof’from the beginning 
must be on the plaintiff to prove the debt like any other debt. n 
The above view is not, I think, contrary. to: any: ‘actual, 
decision of this Court, nor does it affect any- question, of liabiz, 
lity for a debt; and it is only necessary to state it in a case 
such as this when a nice question of burden of proof’ involves, 
the allocation of a form of action to its precise legal category. 
S. V. V. Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATARAMANA Rad. : 


Sri Perarulala Ramanuja ta zi 
` Swamigal . . Petitioner* (Dendan. 
; j; 
T. S. Pichu Ayyangar Pe Respondent. (Zid. Piel 
Madras Hindu Religious Endowments Act UII of 1927), Ss. 62 ¢ and 68 


Petition for framing a scheme—Board’s decision rejecting thé petition —Suitj in’ 
Court to set aside the decision of the Board~Séope Of Si 632 08] EE Se ae 
"Where under S. 62 of the Hindu Religious Endowments: Act a“petitioiit 
was-put in by some of the residents of a village for the settlement of a. scheme, 
fora temple alleging mismanagement on the part ofa trustee and ithe, ‘Board. 








1, (1918) 36 M.L.J. 429: L.R. 46 L.A. 33: ELR. 46.Cat 663 (B.C) 5 
2, (1916) 32 M.L.J. 354 
* *CRP. No. 959 of 1936, “7th January! 1937, 
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after making the necessary enquiry came to the conclusion that no case had 


been made out for the framing of a scheme and rejected the petition and a 
suit was filed for setting aside the said order and for framing a scheme. 

Held, that when the Board declined to frame a scheme there would be ho 
use in a Court setting at naught that discretion because there was no power 
in the Court to compel the Board to frame a scheme. Unless the Court had 
that power it would be futile to set aside such an order. 


Before the passing of the Hindu Religious Endowments Act, the . 


provision so far as mofussil Courts in the Presidency were concerned, 
for the settlement of schemes relating to religious endowments was 


S. 92, Civil Procedure Code. A comparison of several sections of the. 


Act will clearly show that the legislature dealt with every aspect of. 
the administration and management of the religious endowments in the 
same manner as S.92 was intended to deal with. For the consent of the 
Advocate-General, the consent of the Board has now been substituted. 
Turning to Ss. 62 and 63 of the Act, it will be seen that the power to frame a 
scheme for an excepted temple is solely vested in the Board which power was 
formerly vested in the Court. Previous to the passing of the Act when the 
Advocate-General declined to give sanction, there was no power in the Court 
to interfere with it. There was no alteration in the law intended when the 
consent of the Board was substituted for that of the Advocate-General. And 
further there was the additional fact that as the refusal by the Advocate-' 
General was not final and it was open to him to alter his decision and subse- 
quently sanction the institution of the suit, similarly it would be open to the 
Board to reverse their decision and come to the conclusion that a scheme 
may be necessary. 


Petition under S. 115 of Act V of 1908 and S. 107 of the: 


Government of India Act, praying the High Court to revise 
the order of the District Court of Tinnevelly dated the 20th 
day of August, 1936, and made in O. S. No. 4 of 1935. 
B. Sitarama Rao and K. E. Rajagopalachari for Peti- 
tioner. l 
K. V. Sesha Aiyangar for Respondent. 


The Court delivered the following 


JupGMENT :—The question raised in this revision petition 


is one of some importance. It relates to the construction of 
S. 63 of the Madras Hindu Religious Endowments Act. 
Under S. 62 of the Act the petition was put in by some of the 
residents of Tirukkurangudi village, Nanguneri Taluk, Tinne- 
velly District, for the settlement of a scheme for the temple of 
Sri Alagianambirayar, Tirukkurangudi alleging mismanage- 
ment on the part of the trustee. The Hindu Religious Endow- 
ment Board after making the necessary enquiry came to the 
conclusion that no case has been made out for the framing of 


a scheme and rejected the petition. This suit has been filed’ 


for setting aside the said order and for framing a scheme. A 
preliminary issue was raised whether a suit lies under S. 63, 
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cl. 4 of the Act., The learned District Judge has held’ that 
such a suit lies. It is against the said order that the above 
revision petition has been filed. It is contended by Mr. Sita- 
rama Rao that on a proper construction of Ss. 62 and 63 of 
the Act when the Board in the exercise of its discretion 
declines to frame a scheme the Court has no jurisdiction to 
- interfere with it. ‘The question is, is this contention tenable? 
Under S. 63, cl. 4 the trustee or any person having interest is 
entitled to institute a suit in a Court of law to modify or set 
aside.an order of the Board under the said section. The point 
in controversy now is whether an order by tbe Board rejécting 
the petition to frame a scheme would be an order within the 
meaning of S. 63. S. 63 does not expressly provide for such 
an order. But it is argued that it does by implication. It is 
contended by Mr. K. V. Sesha Aiyangar that when S. 63 
empowers the Board by order to settle a scheme it necessarily. 
carries with it the power by order to refuse to settle a scheme. 
To appreciate this contention it is necessary to examine the 
scope and object of these sections. Before doing so, it is 
desirable to look into the state of the law at the time the. Act 
was passed and the necessity for the enactment. Before the 
passing of the Hindu Religious Endowments Act the provision 
so far as the mofussil Courts in the Presidency are concerned, 
for the settlement of schemes relating to religious endowments 
is S. 92, Civil Procedure Code. Under that section the 
Advocate-General or two or more persons having an interest in 


the trust and having obtained the consent in writing of the - 


Advocate-General may institute a suit for getting any of the 
reliefs mentioned in that section. It will be noticed that all 
the reliefs relate to the proper administration and superintend- 
ence of the endowments dealt with by the. section and the pro- 
cedure indicated therein was made mandatory. Before any 
suit can be instituted by persons other than the Advocate- 
General, the consent of the Advocate-General is a condition 
precedent. The Advocate-General of his own motion or 
on the representation of persons interested in the trust 
after making an enquiry must come to a conclusion that in 
the interests of the trust a scheme is necessary. If as a 
result of the enquiry he is not satisfied as to the necessity 
for framing a scheme no suit can be instituted and no ‘relief 
can be given. Nor can any Court of law compel the Advocate- 


General to give sanction. It has been even held that no writ 
71 


Ramanuja 
eer 
Swamigal 
v. 
Pichu 
Ayyangar. 


Ramanuja 
_ jeer. 
Swatmigal 

v. 
Pichu 
Ayyangar. 


562 THE MADRAS LAW JOURNAL REPoRTS. [1937 
analogous to that-of mandamus under S. 45 of the Specific 
Relief Act can issue to him. The reasons given by him for 
his refusal cannot be canvassed in a Court of law. The princi- 
ple -underlying that provision is that.the Advocate-General 
represents the Crown who as parens patriae, is the guardian’ of 
all the charities. Therefore he is the competent person to 
judge whether it is in the interests of the institution that 
action should be taken. Again if the Advocate-General sanc- 
tions the institution of the suit the Court is not bound to frame 
ascheme. The Court also is invested with a discretion to go 
intò the whole matter. and finally come to the conclusion that a 
scheme may or may not be necessary. If it comes to the con- 
clusion that a scheme is necessary it will frame a scheme; 
otherwise not. . Such was the state of the law on the date of 
the passing of the Act. It was felt that Courts should as far 
as possible be divested of the burden of. superintending religi- 
ous endowments, that their administration and „superintendence 
should be vestéd.in a body of persons who by experience, 
habits of ‘thought and their acquaintance with the local condi- 
tions would be better able to frame suitable schemes and see 
that thè, réligiotis ‘endowments are properly administered and ` 
duly appropriated for the purpose for which they were made. 
By the passing-of the Hindu Religious Endowments Act, 
S. 92 has been repealed and the only way to get reliefs ' 
provided in that section is by resorting to the procedure - 
indicated in the Act. A comparison of the several sections , 
of, the Act will clearly show that the legislature dealt with 
every, ‘aspect of the administration and management of the 
religious. endowinents in the same manner as S. 92 was intend- 
ed to deal’ with. For the consent of the Advocate-General the 
consent ‘of the Board has now been substituted. Under S. 73 
of ‘the ‘Act the Board or any person having obtained the con- 
sent: ‘of the Board may institute a suit for some of the reliefs 
which were previously obtained under.S. 92. In regard to the 
framing of the scheme the jurisdiction has been conferred 
upon the Board itself. The underlying policy of the Act is as 
already stated that the jurisdiction of the Court to frame 
a scheme should be taken away and should be vested in a body 
of persons better competent to do so. If we now turn to Ss. 62 - 
and 63 of the Act it will be seen that the power to frame a 


scheme for an excepted temple is solely vested in the Board 


- which power was formerly vested ina Court. In lieu of the 
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safeguard which was provided in S. 92 before initiating pro- 
ceedings for a scheme, viz. „ the decision of the Advocate- 
General as to prima facie proof of its necessity, the decision of 
the Board has been substituted in Ss..62 and 63. . Like the 
Advocate-General in S. 92, the Board must be satisfied that a 
scheme is necessary. For that purpose if can of its own motion 


or on the representation of persons interested in the trust who ` 


` should be not less than 20 in number make an enquiry as to the 
necessity of a scheme, It is only when it is satisfied that the 
trustee has mismanaged or in the interests of the proper 
administration a scheme should be settled, jurisdiction is con- 


ferred upon the Board by order to settle a scheme. If it is not 


satisfied, it has no jurisdiction to frame a scheme. The order 
that is specifically referred to in S. 63 is only an order settling 
ascheme. And there is no provision in S. 62 or 63 providing 
for an order by the Board that a scheme is necessary or not. 
S. 63 will not come into operation till the initial decision by 
the Board that a scheme is necessary. Such an order is not one 
contemplated by S. 63. For example if the Board itself takes 
the initiative there is no provision in S. 62 or 63 to pass any 
order that a scheme is necessary or is not necessary because if 
it comes to the conclusion that a scheme is necessary it straight- 
away assumes jurisdiction under S. 63. The order of rejection 
which is passed after the preliminary enquiry on the petition 
under S. 62 is an order which it is competent to pass as a body 
empowered to deal with the matter in the ordinary course of 
its functions. In S. 63 only three orders are mentioned, 
namely, (1) order settling a’ scheme, (2) order modifying a 
scheme, and (3) order cancelling the scheme. S. 63 (4) men- 
tions ‘every order of the Board under this section’. Pri ima facie 
it must relate to the three orders mentioned in S. 63, cls. 1 
and 3. A reference to the statutory rules made in pursuance of 
the power conferred by the Act also lends support to the view 
that the order contemplated in cl. 4 can only refer to those three 
orders and not to any order stating that a scheme is necessary 
or not. S. 63, cl. 4 says that every order of the Board shall be 
published in the prescribed manner, and the rule made by the 
Local Government in 1926 after the passing of the Hindu 
Religious Endowments Act of 1925 in regard to the publication 
ran in these terms: 


ff Every order of the Board settling, modifying, or ‘cancelling a scheme 


under S. 53 or S. 59 (corresponding to S. 63 of the present ‘Act) shall be 
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published in the notice-board of the temple or math affected by the order and 
in the District gazette of the District or Districts in which the temple or 
math is situated ; where the order affects a temple, it shall also be published 
in the notice-board of the committee, if any, within whose jurisdiction the 
temple affected is situated”, 


Thus it will be seen that i three orders are required to 
be published, i.e., orders settling, modifying or cancelling a 
scheme. This rule read in conjunction with S. 63, cl. 4 shows 
that every order of the Board under this section only comprises 
the three above orders and no other. Inthe case of doubt- 
ful or difficult construction of the Act it is permissible to look 
into the statutory rules framed in pursuance of the authority 
conferred under the Act. The rule of construction is thus 
stated in Craies on Statute Law at page 144: 
`" When the language of an Act is ambiguous and difficult to construe the 
Court may, for its assistance in its construction, refer to rules made under 


the provisions of the Act, especially where such rules are by the statute 
authorising them directed to be read as part of the Act”, 

In support of this rule reliance is placed on the observa- 
tions-of Mellish, L.J., in Ex parte Wier1, vis.: 

“ But we are of opinion that, where the construction of the Act is ambi- 
guous and doubtful on any point, recourse may be had to the rules which 
have been made by the Lord Chancellor under the authority of the Act, and 
if we find that in the rules any particular construction has been put on the 
Act it is our duty to adopt‘and follow that construction”. 


Asalready pointed out by me, previous to the passing of 
the Act when the Advocate-General declined to give sanction, 
there was no.power in the Court to interfere with it. Ido not 
think that there was any alteration in the law intended when 
the consent of the Board was substituted for that of the 
Advocate-General. And further there is the additional fact 
that-as the refusal by the Advocate-General was not final and 
it was open to him to alter his decision and subsequently 
sanction the institution-of the suit, similarly it would be open 
to the Board to revise their decision and come to the conclusion 
that a scheme may be necessary. ' It is contended by Mr. Sesha 
Aiyangar that if the Court is invested with a power of cancel- 
ling a scheme and in doing so can go into the grounds on which 
a scheme was considered necessary it would have been contem- 
plated by the legislature that the Court can also go into the 
grotinds of refusal, I am not able to agree with this view. 
When the Board settles a scheme it does interfere with vested 
rights and thereforea power of revision is conferred on the 
Court to see that such rights have not been unduly interfered 


“J; (1871) 6 Ch. A. 875 at 879, 
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with. The power now given to the Court is the same which 
was exercised by it previously, namely, where the Advocate- 
General sanctions the institution of the suit for framing a 
scheme, still the Court can decline to frame a scheme. There 
is also another reason which is apparent from the provisions 
of S. 63 and points to the conclusion that it was not in the 
contemplation of the legislature that the Court should interfere 
with the exercise of discretion by the Board in refusing to 
frame a scheme. So far as the power of interference of the 
Court is concerned, it can only modify a scheme which had 
already been made by the Board. It has no power to frame 
a scheme itself. It can cancel a scheme framed by the Board 
but it cannot itself frame a scheme though it might modify it. 
So when the Board declines to frame a scheme there is no use 
in the Court setting at naught that discretion because there is 
no power in the Court to compel the Board to frame a scheme. 
Unless the Court has got that power it would be futile to set 
aside such an order. Mr. Sesha Aiyangar contends that such 
a power can be deemed to be implied is suggested by the 
wording of S. 65. I do not see how, when S. 65 says: 
Š T i scheme of administration which has been settled by a Court under 
It only means a scheme which has been modified by .the 
Court under S. 63 and not a scheme which has been settled by 
itself. Before a Court can function there must be a scheme 
framed by the Board or else it has no jurisdiction to deal with 
it. 


Mr. Sesha Aiyangar relied upon a decision of the Privy 
Council in Hadjee Abdoollah Reasut Hossein v. Hadjee 
Abdoollah1 where their Lordships of the Privy Council were 
construing S. 76 of the Registration Act (VIII of 1871) which 
provided that no appeal lay from an order made under that 
section. Their Lordships of the Judicial Committee held that 
an order against which no appeal can be preferred would apply 
‘to an order rejecting as wellas to an order admitting an 
application for registration. Similarly Mr. Sesha Aiyangar 
contended the order refusing to settle a scheme must be deem- 


ed to have been passed under S. 63. As I have already pointed’ 


out an order allowing the petition to frame a scheme is not an 
order contemplated under S. 63. Therefore that decision has 





4. (1876) L.R. 3 I.A,221: LL.R. 2 Cal. 131 (P.C.). 
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no bearing on the facts of this case. I am thefelors of opinion 
that the Court has no jurisdiction to set aside an order made 
by the Board rejecting the petition under S. 62 of the Act. ‘I 
therefore allow the revision petition and set aside the order of 
the learned District Judge and disthiss the suit. But in the 
circumstances I make‘no order as to costs. 

oe Cy ı Petition allowed and 
: Order set aside.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, JUSTICE VENKATARAMANA RAO. 





G. Ramiah Baghavathar . .. Petitioner* (Plaintiff) 
v.. ns l 
Chinna Karuppannan Servai and i 
another ; .. Respondents (Defendants). 


Lease—Lessee holding for term—Sub-lease to another for the same period 
—Terminotion of term of main lease—Lessee not surrendering to landlord—~ 
Sub-lessee in use and occupation—Renewal of lease in his favour—Suit for 
arrears of rent against original lessee for the period up to renewal—Lessee 
suing his prior sub-lessee—How far liable. 

Where the plaintiff obtained a lease from a Devasthanam for a peed of 
three years from 7th October 1929 and in anticipation of getting the new lease 
he sub-leased the property in March of that year’ to the defendants fora 
period of. three years and the lease expired on 7th October, 1932, but the plain- 
tiff did not surtender possession of property on the expiry of the term nor the 
defendants, but the defendants succeeded in getting a renewal of the lease 
from the Devasthanam directly under a deed dated 27th April 1933, and the 
Devasthanam sued the plaintiff for arrears of rent and possession and got a 
decree, and hence the plaintiff in-his turn brought the present suit against the 
defendants for the recovery of the arrears of rent, etc., due to him, 

. Held, that even though the plaintiff’s title might have expired by the ter- 
mination of the term of the lease, still until the defendant had shown that he ` 
had renounced the obligation of surrendering possession to his lessor by com- 
mencing to hold the property under some other person either the landlord of 
the plaintiff or a person claiming by title paramount or by delivering posses- 
sion to them, the mere fact that the plaintiff’s title had expired was no defence 
to a suit for arrears of rent or for damages. Therefore a decree to the 
plaintiff for arrears of rent as and by way of damages for use and occupation 
from the date of termination of the sub-lease up to the date of renewal in 
favour of defendants should be passed. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Additional 
Subordinate Judge of Madura dated 9th March, 1935 and 
passed i in S. C. S. No. 381 of 1934. 

N. R. Govindachariar for Petitioner. 


V. Ramaswami Atyar for ‘Respondents. 


. 





* C. R. P.No..955 of 1935. °° °°! , 18th December, 1936, 
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The Court delivered the following 


JupGmMENtT.—The question involved in this revision 
pétition is the right to recover arrears of rent by the plaintiff 
from the defendants from March, 1932, The plaintiff obtained 
a lease from the Koodal Alagar Devasthanam on 7th October, 
1929, for a period of three years. Even prior to the said lease 
he was holding the lands on another lease which was to expire 
on the date of the new lease. In anticipation of getting the 
new lease he sub-leased the property to the defendants for a 
period of three years. The lease expired on 7th October, 1932, 
but the plaintiff did not surrender possession of the property 
on the expiry of the term; neither the defendants who were 

holding a portion of the property under the said sub-lease 
delivered possession to the plaintiff. It transpires from the 
evidence that the plaintiff was attempting negotiations with the 
Devasthanam for the renewal of the lease and the defendants 
were also making similar attempts for getting the lease to 
themselves and ultimately the defendants succeeded in getting 
the lease from the. Devasthanam under Ex. I which is dated 
27th April, 1933. It is also clear from the evidence that the 
plaintiff was sued by the Devasthanam for recovery of arrears 
of rent and possession on the ground that he ought to have 
surrendered possession on the expiry of the term and that he 
failed to do so. In that suit a decree for rent was passed 
against the plaintiff. The plaintiff has now filed the present 
suit for recovery of arrears of rent and also for certain 
damages in respect of the contract for milling paddy which the 
defendants entered into with the plaintiff and also for certain 
items due on account. The learned Subordinate Judge found 
as a fact that the plaintiff was not entitled to the moneys alleged 
to be due to him in respect of the dealings, and in regard to 
arrears of rent he was of the opinion that the lease in favour 
of the plaintiff had expired and he was not entitled to sue and 
claim relief in respect thereof. It seems to me that this view 
is unsound. One of the obligations of the lessee is to deliver 
possession of the premises demised to the lessor from whom he 
derived possession and until that obligation is fulfilled, he was 
bound to pay him either rent or damages for the use and 
occupation. Of course, it is open to him to show that his title 
having expired he has surrendered possession to the original 
landlord from whom the lessor derived possession or to a 
person claiming by title paramount and in such cases it has been 
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held that no question of estoppel arises, but when he is not able 
to plead a valid defence to his obligation to surrender 
possession, it will not be open to him to resist the demand made 
by his lessor for damages for the use and occupation. during 
the period he was in possession until he surrendered possession 
to the lessor. Mr. Ramaswami Ayyar relied on two decisions 
reported in Lodai Mollah v. Kally Das Roy! and Valia 
Muhammad v. Savakutii Koyi? to the effect that it is open to a 
lessee after the expiration of the term to plead that the lessor’s 
title has expired ina suit for rent. In my opinion, the pro- 
position is very widely stated in those cases because it will be 
seen from the statement of the law in Everest and Strode’s 
Law of Estoppel that a lessor by merely showing that the title 
has expired cannot escape the obligations he was under his 
lease. The rule is thus stated in the 3rd edition of the said 
book (p. 202): 

“A tenant is not estopped from showing that his landlord’s title expired 
ata period subsequent to the date when the tenant was let into possession; 
but the tenant must however in order to be allowed to show the expiration of 
his landlord’s title, solemnly renounce such title and commence a fresh hold- 
ing under some other person”. 

Therefore, even though the plaintiff’s title might have 
expired by the expiration of the term of the lease, still until he 
has shown that he has renounced the obligation of surrendering 
possession to him by commencing to hold the property under 
some other person either the landlord of the plaintiff or a 
person claiming by title paramount or by delivering possession 
to them, the mere fact that the plaintiff’s title has expired is 
no defence to a suit for arrears of rent or for damages. I 
therefore reverse the decree of the lower Court so far as this 
matter is concerned, and direct that a decree be given to the 
plaintiff for arrears of rent as and by way of damages for use 
and occupation from Ist March, 1932 up to the date Ex. I 
came into effect. For this purpose, the case is remanded to 
the lower Court for disposal and for the necessary decree 
being passed in favour of the plaintiff, but in the circumstances 
I direct each party to bear his own costs of this revision 
petition. : 


K.C. —— Case remanded. 


1. (1881) I.L.R. 8 Cal. 238. - 2 (1933) 66 M.L.J. 355. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


Present :—Mnr. Justice HORWILL. 
V. S. Subramania Asari .. Petitioner* (2nd Defen- 


dant-Petitioner) 
U. É 


Ramaswami Pillai .. Respondent (Plaintiff-Res- 
; pondent). 


Sale of mortgaged property—Applications under O. 21, r. 89 of Civil 
Procedure Code to set aside sale as well as under O. 34, r. 5, Civil Procedure 
‘Code—Court holding that as the application was filed after 32 days it was out 
of time—Limitation Act (IX of 1908), Art. 166, how far governing when 
Special provision of the Code to the contrary existed—Confirmation of sale 
by order was the criterion and not mere lapse of thirty days—A pplication filed 
before order specifying confirmation of sale was within time. 

Article 166 of the Limitation Act, a general provision, applying to many 
applications under the Code and not only to applications under O. 21, rr. 89 to 
‘91, cannot override the special provisions of any particular section or rule of 
Civil Procedure Code to the contrary. If therefore O. 34,r.5 gives a time 
-other than that provided by Art. 166, the special provision must prevail. 


Where a sale of a mortgaged property was held and 32 days later the 
-petitioner (the mortgagor) put in an application purporting to be under O., 21, 
r. 89 to set aside the sale, depositing the whole amount plus five per cent. for 
the auction-purchaser and costs, and the Court held that under Art. 166 of the 
Limitation Act the application was not in time and dismissed it, but subse- 
‘quently the petitioner filed a review petition stating his application was not 
cone under O. 21, r. 89 but one under O. 34, r. 5, and the District Munsiff 
who heard it felt that under O. 21, r. 92 the Court, in circumstances like the 
present as well as in general where the application had not been put in under 
O. 21, rr. 89 to 91, was bound to order confirmation of the sale. : 

Held, that it was wrong to hold that as the Court was bound to confirm a 
sale after 30 days the sale automatically became confirmed after 30 days. 
‘That might be valid if the wording of O..21, r. 92 did not make it clear that 
automatic confirmation did not take place. On the other hand O.21, r. 92 and 
S. 65 of the Code contemplated the passing of an order of confirmation and it 
was the passing of that order which made the sale absolute; so that it was not 
the lapse of 30 days that confirmed the sale but the passing of an order which 
could not be passed-within 30 days. As the application was made here before 
the sale had been confirmed by an order, therefore under O. 34, r. 5, the Court 
-was bound to order the mortgagee to receive the sum of money tendered and 
to give up the documents contemplated by O. 34, r. 5 which supported his title. 


Petition under S. 115 of Act Vof 1908 and S. 107 of the 
‘Government of India Act praying the High-Court to revise the 
order of the Court of the District Munsiff of Villipuram dated 
18th January, 1935, and made in M. P. Nona o 1934 in 
O.S. No. 45 of 1928. 

K. Rajah Atyar and T.A. amanoni Reak for Petitioner, 

: V. Viswanatha Sastri for Respondent, Ki 
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The Court delivered the following 


Jupcment.—The respondent in this application is the 
mortgagee and the petitioner the mortgagor. The mortgagee 
brought a suit for sale and obtained a preliminary decree and 
then for a final decree. A sale of the property was held and 32 
days later the petitioner put in an application purporting to be 
under O. 21, r. 89, to set aside the sale, depositing the whole 
mortgage amount plus five per cent. for the auction-purchaser 
and costs. The Court held that under Art. 166 (although the 
provision of the Limitation Act is not mentioned) the applica- 
tion. was not in time and dismissed it. The petitioner then 
filed a review petition stating that his application was not one 
under O. 21, r. 89, but one under O. 34, r. 5. No serious. 
objection to the hearing of this review application was made on 
the ground that a review did not lie and after full discussion 
of the applicability of O. 34, r. 5, O. 21, rr. 89 to 92, and 
Art. 166 of the Limitation Act, the Court passed an order dis- 
missing the review petition. Against the order on the review 
petition, this Civil Revision Petition has been filed. 


It is argued in support of the lower Court’s order that a. 
review petition before a judge other than the one who passed. 
the first order was not maintainable; but I do not think that 
that is now of any great importance because no serious objec- 
tion was raised on this ground before the lower Court and the 
Court dismissed the application not on the technical ground but 
on the ground that under O. 21, r. 92 and Art. 166 of the Limi-. 
tation Act the original application was properly dismissed. The 
petitioner could no doubt have filed a Civil Revision Petition 
against the original order, with another petition to excuse delay: 
and under the circumstances, in view of the fact that he had’ 
been bona fide engaged in the prosecution of the review petition,. 
the delay would most probably have been excused. He would 
of course have adopted that procedure if the learned District 
Munsiff had dismissed the review application on the ground 
that a review did not lie. In view of the fact that the District 
Munsiff went into the point fully in the second application and 
there was no consideration of the applicability of O. 34, r. 5 in. 
the first application, a Civil Revision Petition was not unnatu- 
rally preferred against the second petition. The mere fact that 
the petitioner preferred to file a Civil Revision Petition against 
the order passed on the review application and not on the first 
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order ought not to preclude this Court from passing an order 
which it deems to be in the interests of justice. 


On the question as to how far O. 34, 1.5 modifies the 
procedure to be adopted in applications to set aside sales, I 
think it must first be stated that Art. 166 a general provision 
applying to many applications under the Code and not only to 
applications under O. 21, rr. 89 to 91, cannot override the 
special provisions of any particular section or rule of the Civil 
Procedure Code, to the contrary. If therefore O. 34, r. 5 
gives a time other than that provided by Art. 166, the’ special 
provision must prevail. O. 34, r. 5 states that where at any time 
before the confirmation of the sale made in pursuance of a 
final decree certain moneys are deposited in Court, the plaintiff 
shall be ordered, to hand over the document referred to, in the 
decree and do other things which are necessary to support the 
defendant’s title to the hypothecated property. The learned 
District Munsiff says that under O. 21, r. 92, the Court, in 
circumstances like the present as well as in general where the 
application has not been put in under O. 21, rr. 89 to 91, is 
bound to order confirmation of the sale. That no doubt is a 
correct interpretation of O. 21, r. 92; but the fact remains that 
until that order is passed no confirmation takes place, and, as 
will be seen, from the wording of O. 21, r. 92 and S. 65, Civil 
Procedure Code, until confirmation takes place the sale does 
not become absolute, which means, as various decisions have 


laid down, that the property remains with the judgment-debtor. 


It is argued that where O. 34, r. 5 speaks of the confirmation 
of sale, it must mean the date on which the sale can be confirm- 
ed. That is not what O. 34, r. 5 says. I see no reason why 
the section should not be given its plain interpretation. The 
“District Munsiff seems to be of opinion that as the Court is 
bound to confirm the sale after 30 days, the sale automatically 
becomes confirmed after 30 days. That argument might be 
valid if the wording of O. 21, r. 92 did not make it clear that 
automatic confirmation did not take place. O. 21, r. 92 con- 
templates the passing of an order of confirmation and it is the 
passing of this order which makes the sale absolute; so that it 
is not the lapse of 30 days that confirms the sale but the pass- 
ing of an order which cannot be passed within 30 days. Iam 
therefore of opinion that the District Munsiff was wrong in 
holding that this ‘application was out of time. It was made 
before the sale had been confirmed and therefore under O. 34, 
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r. 5, the Court was bound to order the plaintiff to receive the 
sum of money tendered and to give up the documents contem- 
plated by O. 34, r. 5 which support his title. 

As all these proceedings have been instituted in a large 
measure on account of the negligence of the petitioner, I think 
it would be unfair to mulct the respondent with all the costs. 
The petitioner will get his costs in this Court but in the other 
proceedings each party will bear his own costs. 

RKC. i — . Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR. 


, Karaia Nachi Bivi .. Appellant* (Plaintiff) 


U. 

Allapichai alias Nyna Muhammad 

Marackair (since deceased) and ' 

others e i ago .. Respondents (Defen- 

i dants and Nil). , 

_. Court- Fies Aal ‘of 1870 as amended in Mad ras); S.7 (v) and Sch. II, 
Art, 17-B—Mahomedan co-sharers—Claim for possession of share in 
alienated as well as unalienated properties—Proper couri-fees. 

The well-established principle is that for. purposes of the calculation of 
court-fee, the Court must take the allegations in the plaint to be prima facie 
correct. 

Where the plaintiff, a À “Muhammadan lady, sued the first-defendant alleg- 
ing that herself and the first defendant were co-sharers in certain family 
properties, that she was receiving paddy for her share in the undivided pro- 
perties, that she came to know recently of certain alienations fraudulently 
effected by the first. defendant, and claimed possession of her share in the 
entire properties including the alienated as well as unalienated. 

Held, that as matters then stood, the plaintiff was entitled to insist that 
the court-fee should be assessed on the basis ọn which she had franied her 
plaint. Therefore the court-fee payable should be computed under Art. 
17-B of Sch. II of the Court-Fees Act as amended in Madras so far as the 
unalienated properties in the possession of the first defendant, and under 
S.7 (v) in respect of the plaintiff’s share in the properties which had been 
alienated by the first defendant. _ 

Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 91 of 1931 preferred against the 
decree of the,Court of the District Munsiff of Tinnevelly in 
O. S. No. 19 of 1931 (O. S. No. 139 of 1929 District Munsiff’s 
Court, Srivaikuntam). 


One Muhammad Thambi Maracayar EE a EAT deed 
by which he settled the A schedule properties in the suit on his son 





_, * S.A. No. 913 of 1932. | ~ 2nd December, 1936. 
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Allapichai, the first defendant, the B schedule properties on his 
wife Ibrahim Bibi, for life, with remainder to the first defendant 
and the ‘C’ schedule properties on Mymoon Bivi, his daughter, 
who sold it to first defendant on 17th March, 1914. After her 
death, her daughter filed the present suit for partition, alleging 
that the deed of settlement of Muhammad Thambi Maracayar was 
invalid and not acted upon, and that the sale deed dated 17th March, 
1914, was a nominal transaction, that the plaintiff and first defen- 
dant were co-sharers,and that the plaintiff was receiving paddy 
for her share of the undivided properties, and that recently she 
had come to know that the first defendant had alienated some of 
the properties fraudulently. The plaintiff paid court-fee of Rs. 15 
under Art. 17-B. The Courts below had held that the proper 
court-fee was under S, 7 (5) on all the properties. 

T. L. Venkatarama Aiyar for Appellant. 

T. M. Ramaswami Aiyar and Miss M. A. Janaki. (Court 
Guardian for Respondents. 


The Court delivered the following 


Jupcment.—This second appeal raises a question as to the 
court-fee payable on the plaint. There is no doubt room for 
some suspicion that the plaint has been so drafted as to avoid 
inconvenient facts and make it appear that it is not necessary 
to pay a higher court-fee than the plaintiff paid in the first 
instance. But I do not think that even such a suspicion will 
justify the departure from the well-established principle that 
for purposes of the calculation of court-fee, the Court must 
take the allegations in the plaint to be prima facie correct. 


On the pleadings in the case, I think a distinction ought to 
have been drawn between the properties which have admittedly 
been alienated by the first defendant and properties which are 
in his possession inhisownright. So far as the former set of 
properties is concerned, the plaintiffcannot claim to treat the 
alienee’s possession as the possession of a co-tenant and for 
this purpose it can make no distinction even if physical posses- 
sion of such properties happens to be with the first defendant 
himself as the result of any arrangement between the first 
defendant and the alienees. But as regards the properties 
which have not been alienated by the first defendant I am not 
able to agree in the view taken by the Courts below, because in 
paragraphs 5 and 6 of the plaint there is a distinct allegation 
that the first defendant has all along been giving either 15 
kottahs or 114 kottahs of paddy as representing the share of 
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the income due to the plaintiff’s predecessor in title and to the 
plaintiff. 

As regards the documents referred to in paragraphs 8 and 
9 of the plaint, the Court must leave it to the plaintiff to 
decide whether or not she is prepared to take the risk of 
insisting on proceeding with the suit without a prayer to have 
them set aside. If she is right in her contention that they ate 
totally inoperative and they may be ignored, there isno reason 
for calling on her to pay any court-fee in respect of an impli- 
ed prayer relating to them. If on the other hand it turns out 
that without getting them set aside the plaintiff cannot succeed 
in this suit she takes the risk of the suit failing having so 
framed the plaint as not to ask for necessary declarations. 

In the circumstances of the case I can only say that any 
Court will be justified in refusing to show any indulgence to 
the plaintiff if later on the plaintiff prays for any amendment 
of the plaint according to eventualities. 

As matters now stand, the plaintiff is entitled to insist 
that the court-fee should be assessed on the basis on which she 
has framed her plaint. I must therefore set aside the orders 
of the Courts below and send the case back to the trial Court 
with directions to receive the plaint on payment of court-fee 
under Art. 17-B of the second schedule, so far as the 
unalienated properties in the possession of the first defendant 
are concerned and on payment of court-fee under cl. 5 of S. 7 
in respect of the plaintiff’s share of the properties which have 
been alienated by the first defendant. 


Mr. Venkatarama Aiyar contends that even in respect of 
the alienated properties, the plaintiff should not be called upon 
in the first instance to pay court-fee under cl. 5 because it may 
be possible finally to allow the alienees to remain in possession 
of those properties by allotting them to the share of the alienor. 
I do not think that this consideration can be taken into account 
in dealing with the question of court-fee. The proper basis is 
that the plaintiff asks for possession from the alienee but the 
alienee may in certain circumstances have an equitable right to 
ask the Court so as to work out the partition as to leave him 
if possible in possession of the alienated properties. 

In this view I cannot accede to Mr. Venkatarama Aiyar’s 


contention that cl. 5 ought not to be applied to any part of the 
plaintiff’s claim. The trial Court will with all convenient speed 
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assess the court-fee payable on the plaint on the above basis. 
Costs of the second appeal and of the appeal to the lower 
appellate Court will abide the result of the suit in the trial 
Court. The court-fee paid on the memorandum of appeal to 
the lower appellate Court and on the memorandum of second 
appeal here will be refunded. 

K. C. —— Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Venkatachariar .. Appellant* (Plaintiff) 
v. 
South Indian Bank and 
another -- Respondents (Defendants 1 and 
2). 


Res judicata—Father’s suit against son’s creditor and son—Father disput- 
ing the attachment by creditors of son of suit property on the ground of the 
property being his self-acquisition—Previous suit by ‘father against son and 
others for declaration of suit property as his self-acquisition—Judgment in 
favour of father—Father seeking to raise a plea in the present suit of res 
judicata—Son’s creditor not a party to the earlier suit by the father—Creditor 
claiming under rights of the son—Res judicata even though creditor of son 
‘was no party to the previous suit. 

The plaintiff was the father of second defendant, and the first defendant, 
a creditor of the second defendant, in execution of a decree against the second 
defendant, attached the suit property. The plaintiff filed the present suit for 
a declaration that the suit property was self-acquired property, that the 
second defendant had no right therein, that the first defendant was not 
entitled to attach the same as the property of the second defendant, and for 
an injunction restraining him from bringing the said property to sale. Before 
the said attachment by the first defendant, the plaintiff had instituted also a 
‘suit against the second defendant and others fora declaration that the pro- 
perties described in the plaint thereto were his self-acquired properties and 
that second defendant had no manner of claim thereto. In that suit he 
obtained a decree and it was alleged the present suit property had been 
included in the schedule to the previous suit decreed in his favour. Before 
the present suit was taken up the plaintiff (father) sought to amend the plaint 
and raise an issue by reason of the judgment in the previous suit that the first 


defendant should be precluded from contesting his claim by operation of the, 


rule of res judicata, The first defendant was not a party to the previous suit 
in which the plaintiff got a decree in his favour. 

Held, that since so far as the previous suit was concerned the second 
defendant did represent all interests in the property in the litigation and so 
far as the present suit was concerned the first defendant should be deemed to 
claim under the second defendant litigating under the same title (vide A.I.R. 
1934 Rang. 206), the'decision in the previous suit defeating second defen- 
dant’s claim should be held to bar the assertion of the second defendant’s title 
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by the first defendant in the present suit, provided the suit property had, as. 
alleged, formed part of the schedule to the plaint in the former suit. 

The rule of law applicable in cases of jus tertii may well be applied here, 
viz., ‘whatever would estop or bar the person whose title is set up must also- 


bar the person pleading jus tertii whether the estoppel is by record, deed or in 
pais? 

Najimunnessa Bibi v, Nacharuddin Sardar, (1923) I.L.R. 51 Cal. 548 at 
555, relied on. . 


Secretary of State for India v. Syed Ahmad Badsha, (1920) 41 M.L.J. 
223: I.L.R. 44 Mad. 778 at 801 (F.B.), referred to. 


The lower Court ought to have raised the issue of res judicata. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A.S. No. 112 of 1926 (A.S. No. 144 0f 
1925, District Court) preferred against the decree of the 
Court of the District Munsiff of Tinnevelly in O.S. No. 12 of 
1923. 


C. S. Venkatachariar and D. Ramaswami Aiyangar for 
Appellant. 


S. Muthiah Mudaliar for Respondents. 
The Court delivered the following 


Jupement.—The main question in this second appeal is 
whether the lower Court ought to have raised an issue whether 
the ‘defendant is precluded from impeaching the title of the 
plaintiff to the suit property by reason of the decision in O. S. 
No. 24 of 1921 on the file of the Sub-Court of Tinnevelly. 
The facts necessary for its disposal may be shortly stated. The 
plaintiff is the father and the second defendant is his son. The 
first defendant is a creditor of the second defendant. In 
exectition of a decree obtained against the latter in O. S. No. 
640 of 1920 on the file of the District Munsiff’s Court 
of Tenkasi he attached the suit property on 12th April, 1922. 
The plaintiff filed the present suit, O. S. No. 12 of 1923 fora 
declaration that the suit property is his self-acquired property, 
that the second defendant has no right therein, that the first 
defendant is not entitled to attach the same as the property of 
the second defendant and for an injunction restraining him 
from bringing the said property to sale. Before the attach- 


- ment by the first defendant the plaintiff had instituted a suit 


O.. S. No. 24 of 1921 on the file of the Sub-Court, Tinnevelly, 
against the second defendant and others for a ‘declaration that 
the property described in the plaint thereto is his self-acquisi- 
tion, that the second defendant has no manner of right thereto 
and that the several alienations made by him of some of the 
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properties in the said suit are not binding on him. On the 20th 
March, 1923, the plaintiff obtained a decree in his favour in 
the said O. S. No. 24 of 1921. It is alleged that the suit pro- 
perty formed the subject-matter of the said suit 'and decision 
thereon. Before the present suit was taken up for trial, the 
plaintiff sought to amend the plaint and raise an issue that by 
reason of the judgment in the said suit, the first defendant is 
precluded from contesting his claim by the operation of 
the rule of res judicata. The judgment was marked as Ex. F 
in the case but the learned District Munsiff refused to raise an 
issue on the ground that the first defendant was not a party 
thereto. On appeal, though Ex. F was relied upon at the 
hearing the questions relating to res judicata and the correct- 
ness of the order of the District Munsiff were not raised but 
after the hearing was closed an application was put in to raise 
the same and when the application was taken up the appellant’s 
vakil absented himself and the application was dismissed. The 
learned Subordinate Judge refused to act on Ex. F on 
the ground that is inadmissible because the first defendant was 
not a party to it. On behalf of the appellant Mr. Ramaswami 
Aiyangar urges that the lower Courts should have raised the 
issue, but it is contended in answer that having regard to the 
conduct of the plaintiff he should not be permitted to raise the 
question in second appeal, that Ex. F did not relate to the suit 


property and that it was the result of collusion between father 
and son. 


Before considering the question whether the plaintiff 
should be given an opportunity to raise this issue, it is neces- 
sary to decide whether assuming the facts were as alleged by 
the plaintiff and the judgment in the prior suit was honestly 
obtained, it would be res judicata between the plaintiff and the 
first defendant. There is no doubt that the issue in both the 
suits is identical, namely, whether the suit properties are the 
self-acquisition of the plaintiff and the second defendant has 
any intetest therein. There can also be no doubt that the 
decision in the prior suit is res judicata between the plaintiff 
and the second defendant. The question therefore is, what is 
the position of the first defendant? Does he claim through the 
second defendant or to put the matter in another way, did the 
second defendant in the former suit represent the interest of 
the first defendant? If so, he is barred, otherwise not. By 


virtue of the attachment there is no transfer of the interest of 
73 
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the second defendant to the first defendant and the ownership 


` in the property continued in the second defendant. The effect 


of the attachment is thus stated by Rankin, C.J., in Najimun- 
nessa Bibi v. Nacharuddin Sardar! : 

“Until attachment a judgment-creditor cannot litigate in his debtor's 
place (the italics are mine) to assert his debtor’s rights; while the attachment 
lasts, no new interest can be created to defeat it; and, although in this 
country, owing partly to the rule as to rateable distribution, attachment does 
not amount to a specific charge in favour of the decree-holder or by itself 
give him, in strictness a title thereto it is nevertheless the basis of all the 
judgment-creditor’s right to assert his debtor’s interest in the particular 
property in question”. 

Therefore so far as O. S. No. 24 of 1921 is concerned, 
the second defendant did represent all interests in the property 
in the litigation and so far as the present suit is concerned the 
first defendant must be deemed to claim under the second 
defendant litigating under the same title, vide U Tha Lu v. 
Devanarain2, The first defendant himself has no right or title 
to the property. He has to rely on the title of the second 
defendant and stand or fall with him. In Moti Lal v. Karrab- 
ul-din’ the Privy Council held that an attachment by a 
judgment-creditor of a property alleged to be the judgment- 
debtor’s is of no avail when there has been a subsequent 
adjudication in a suit between a third party and the judgment- 
debtor negativing the latter’s right and a transfer in pursuance 
of the attachment subsequent to the adjudication is inoperative 
as against the party in whose favour the adjudication has been 
made. The reason of the rule is that what the judgment- 
creditor can attach and sell is only the right, title and interest 
of the judgment-debtor and if it is found he has none, 
the attachment operates on nothing and the execution sale 
confers nothing. (Vide also Parvati v. Kisansing+). In my 
opinion the rule of law applicable in cases of jus tertii may 
well be applied here, viz., “ whatever would estop or bar the 
person whose title is set up must also bar the person pleading 
jus tertii whether the estoppel is by record, deed or in pais”. 
(Vide Secretary of State for India v. Syed Ahmad Badsha.) 
Thus if the second defendant is barred, the first defendant who 





1. (1923) LL.R. 51 Cal. 548 at 555. 
2. A.LR. 1934 Rang. 206. 
3. (1897) L.R. 24 I.A. 170: I-L.R. 25 Cal. 179 (P.C.), 
4. (1882) LL.R. 6 Bom. 567 at 569, 570. 
5. (1920) 41 M.L.J. 223: LL.R. 44 Mad. 778 at 801 (F.B.). 
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is setting up his title is equally barred, I am therefore of 
opinion that the first defendant would be precluded from 
asserting the title of the second: defendant by reason of 
the decision in O. S. No. 24 of 1921 on the file of the sub- 
Court, Tinnevelly. I think the lower Court ought to have 
raised the issue. In view of the contentions raised by Mr. 
Muthiah Mudaliar, before finally deciding this second appeal 
it is necessary to raise the following issues and have findings 
on them :— 

(1) Whether the prior suit (O. S. No. 24 of 1921) on 
the file of the Sub-Court, Tinnevelly) related to the suit pro- 
perty and there was an adjudication regarding thereto. 

(2) Whether the judgment in that suit was the result of 
collusion between the plaintiff and the present sécond defen- 
dant. 

I therefore direct the lower appellate Court to submit the 
findings on the said issues within two months from the date of 
the receipt of this order after taking evidence adduced by both 
parties who are given leave to tender the necessary evidence. 
‘Time for objections, 10 days. Having regard to the conduct 
of the plaintiff I direct the plaintiff to pay the costs of the first 
defendant incurred up to date including the hearing of the 
second appeal, viz, cost incurred in the District Munsiff’s 
Court, costs incurred before the Sub-Judge after remand 
by the High Court and the costs of hearing of this appeal. 
Costs of further enquiry in the lower Court and further 
hearing in this second appeal will abide the result. 

FINDING. 


* * x * x k 


The Court delivered the following 

JupgMENT.—I accept the finding that the judgment in the 
prior suit O.S. No. 24 of 1921 was not obtained by fraud or 
collusion by the present second defendant. I therefore reverse 
the decree of the learned Subordinate Judge and restore the 
‘decree of the District Munsiff. I direct the respondent to pay 


the appellant rupees eighty-five (Rs. 85) for his costs of this” 


appeal. 
Leave to appeal is granted. 


K.C. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT:—MR. Justice VENKaTASUBBA Rao AND Mr. 

JUSTICE CORNISH. f i 

Pulavarti Lakshmanaswami .. Appellani* (Plaintiff) 


v, 
Mahammad Galah Hussain Saheb 
Garu and others .. Respondents (Defendants) . 


Madras District Police Act (XXIV of 1859), S. 53—“Anything done or 
intended to be done under the provisions of the Act”—Malicious act of 
police officer—Suit by injured party for damages—S pecial period of limitation 
if applicable: 

Where a Police Officer acts maliciously, suchas by bringing a false. 
charge against a man, his act ceases to be an act “done or intended to be 
done under the provisions of the Act” within the meaning of S. 53 of the 
Madras District Police Act of 1859 and in such a case an action for damages 
brought against the Police Officer by the injured party will not be governed 
by the special period of limitation prescribed by S. 53. 

_ Theobald v. Crichmore, (1818) 1 B. & Ald. 227=106 E.R. 83; Smith v.. 
Shaw, (1829) 10 B. & C. 277: 109 E.R. 453; Kirby v. Simpson, (1854) 10 Ex. 
358: 156 E.R. 482; Newell v, Starkie, (1919) 2 Ir. Rep. 325 and Scammell and 
Nephew, Lid. v. Hurley, (1929) 1 K.B. 419, referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in O. S. No: 2 of 1929. 


' Y. Viyyanna for Appellant. 


The Government Pleader (K. S. Krishnaswamy Aiyangar) 
for Respondents. 


The Court delivered the following 


Jupcments. Venkatasubba Rao, J.—This appeal raises an 
important question, namely, whether in an action for a mali- 
cious act against a police officer, he is entitled to raise the 
defence of limitation, relying upon‘the protection given by S. 53 
of the Madras District Police Act (XXIV of 1859). The 
plaintiff alleges that the first defendant, a Police Sub-Inspector, 
accusing him falsely of having obstructed a public pathway by 
heaping bricks, commenced with a malicious motive a prosecu- 
tion against him (C. C. No. 318 of 1927) on 18th March, 1927, 
under Ss. 188 and 283, Indian Penal Code, and that two days 


later (on the 20th March) he maliciously instituted another 


false complaint (C. C. No. 320 of 1927) under S. 291, Indian 
Penal Code, in connection with the same alleged heaping of 
bricks. The plaintiff further alleges that although the earlier 


na 





* Appeal Suit No. 256 of 1931. 10th November, 1936, 
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complaint was enquired into and dismissed, the. second charge, 
instead of being withdrawn, was pressed and continued, which 
also was ultimately found to be false: The third defendant is 


a Circle Inspector, who, it is alleged, came on transfer to the- 


village in question. It was. his duty, the plaintiff states, to 
have withdrawn the second complaint but from improper 
motives he failed to do so. The second defendant is the 
Secretary of State for India, against whom also damages have 


been claimed on the ground that he is liable for the tortious 
acts of his agents. 


The suit has been dismissed by the Court below and the 
plaintiff has preferred the present appeal. So far as the 
Secretary of State is concerned, the appeal has not been 
pressed; it fails and is accordingly dismissed with costs. 

The order of acquittal in respect of the first complaint 
was made on 26th July, 1927, in respect of the second, on the 
21st November of the same year, and the suit was filed on 
3rd January, 1929. Under the Limitation Act in regard to 
* actions for malicious prosecution, time runs from. the date 

when the plaintiff is acquitted or the prosecution is otherwise 
terminated and the period prescribed is one year (Art. 23). 
In this case the plaintiff gave a notice under S. 80 of the Civil 
Procedure Code, and according tothe lower Court, should the 
“case be held to be governed by the Limitation Act, in computing 
limitation the period of.the notice should be excluded, and the 
Jearned Government .Pleader concedes that this conclusion is 
Tight. But even upon this footing the suit, having. been 
brought more than fourteen months from the date of the first 
acquittal, is out of time, in so far as it relates to the earlier 
complaint. The appeal to that extent again has not been 
pressed. , a 
Thus, the action is confined to the second prosecution and 
ds pressed only as against defendants 1 and 3. S. 21 of 
the Madras District Police Act provides inter alia that it shall 
be the duty of'every police officer to use his best endeavours 
-and ability to prevent all crimes, offences and public nuisances; 
‘to preserve the peace and to apprehend disorderly and 
Suspicious characters; to detect and bring the offenders to 
justice. Then the next relevant provision (S. 53) in so far as 
it applies to the facts of the case, runs as follows:— 


“AJ actions and prosecutions against any person, which may be lawfully 
<brought for anything done or intended to be done, under the provisions of 
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this Act, or under the general police powers hereby given, shall be com- 
menced within three months after the act complained of shall have been 
committed, and not otherwise”. 


The question is, whether the protection given by this section 
extends to acts done by a police officer out of malice. The 
learned Government Pleader contends that there is nothing to 
suggest that such acts are excluded and that the words should 
receive their plain and natural meaning; it should be wrong, 
he maintains, to construe the section as if the word ‘bona fide’ 
occurred before the words ‘done or intended to be done’. But 
the question is, whether upon a true construction of the section, 
a person who acts maliciously can be said to act under the 
provisions of the statute or the general powers conferred by 
it. There were numerous statutes in force in England, passed 
from time to time, with a view to afford protection to public 
authorities. The enactment under consideration is one of 1859 
and both before that date and since then, provisions similar 
to the one in question were and have been considered. In 
Theobald v. Crichmore1 the question arose under the twelfth 
section of the statute 53 Geo. III, c. 127, by which it was 
enacted : 

“That if any action shall be brought for anything done in pursuance of 


this Act, every such action shall be commenced within three calendar 
months after the act com mitted and not afterwards”. 


Lord Ellenborough, C.J., rejected the contention that 
the statute extended only to acts lawfully done; for, to say 
that where the law is exceeded, the officer loses the benefit 
of the statute, would be to render the protection illusory, for 
it is then that he requires its protection. But illegal acts 
protected under the statute, the Chief Justice went on to 
observe, are those done through ignorance or inadvertence. 
Bayley, J., concurred with this view and said: 

“It appears to me that thé officer acted illegally but in the supposed bona 


fide execution of his duty, and he is therefore entitled to the protection of 
this statute”. 


Parton v. Williams? arose under the eighth section of 
24 Geo. II, c. 44, which enacted: 


“That no action shall be brought against any justice of the peace for 
anything done in the execution of his office, or against any Constable,. 
Headborough or other officer or person, acting as aforesaid unless within six 
calendar months after the act committed”. 





1. (1818) 1 B. & Ald. 227: 106 E.R. 83. 
2. (1820) 3 B. & Ald. 330: 106 E.R. 684. 
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The Constable there, under a warrant commanding to 
take the goods of A, took the goods of B, believing them to 
belong to A. Abbot, C.J., held that the provision was intended 
for the benefit of persons who intend to act right but by 
mistake act wrong. In the judgments of Bayley, J. and Best, J., 
there are observations to the same effect. In that case it being 
held that the Constable acted bona fide the action brought 
beyond the period of six months was dismissed. 


In Smith v. Shaw1 the question arose with reference to 
the Commercial Dock Act (50 Geo. HI, c. 207). It was 
provided by S. 94 of that Act: 


“Thatif any action shall be brought against any person for anything 
done in pursuance of this Act, such action shall be commenced within six 
calendar months next after the act committed or in case there be a continua- 
tion of damage, within two months after the doing or committing of such 
damage shall have ceased”. 


Bayley, J., delivering the judgment of the Court, observes 
that according to the decisions which have construed similar 
words, so long as the person concerned acts bona fide, although 
he acts erroneously, he is to be considered as acting in 
pursuance of the Act and is to be entitled to its protection. 

The learned Government Pleader relies upon Kirby v. 
Simpson? which arose under 11 and 12 Victoria, Ch. 44, also a 
statute passed before the Police Act with which we are 
concerned. There, the question arose whether a Magistrate, 
acting mala fide in the execution of his office, is entitled to 
notice of action under ninth section of that statute and the 
answer was in the affirmative. That case, however, turned 
upon the express words of that section which, so far as it is 
felevant to the present case, may be read thus: 


“ Whereas it is expedient to protect justices of the peace in the execution 


of their duty; be it therefore enacted. . . . . . that every action here- 
after to be brought against any justice of the peace for any act done by him 
in the execution of his duty as such justice. . . . . shall be an action on 


the case as fora tort; and in the declaration it shall be expressly alleged 
that such act was done maliciously and without reasonable and probable 
cause”. 


Then S. 8 provides that no action shall be brought beyond 
six months after the act complained of and S. 9 enacts that at 
least one calendar month’s notice shall be given of such 
intended action. It will be seen that actions for malicious acts 
are among those contemplated by the statute itself, and, as has 








1. (1829) 10 B. & C. 277: 109 E.R. 453. 
2. (1854) 10 Ex. 358: 156 E.R. 482. 
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been pointed out by Parke B.: 


“The first section of the 11 and 12 Vic., Ch. 44 assumes that a person may 
act maliciously and without reasonable and probable cause and nevertheless 
be acting in the execution of his duty as a justice of the peace”. 


Parke B. guardedly adds (and that is important) that his 
observations apply only to the statute then under consideration 
and not to those cases which may arise under various Acts of 
Parliament affording protection to persons acting bona fide. 

These various statutes to which I have referred, were 
special statutes passed prior tothe Police Act now under con- 
sideration. But in 1893 a general Act was passed in England 
known as the Public Authorities Protection Act, S. 1 of which 
so far as it is material, runs as follows :— 


“Where after the commencement of this Act. . . .any action is com- 
menced . . . . against any person for anything done in pursuance... . 
of any public duty, the following provision shall have effect”, 


and then it is provided that an action should not lie, if not 
commenced, within six months. Dealing with that section, 
Lord Finlay in Newell v. Starkie! declares that the Act will not 
apply if it is established that the defendant had abused his 
position for the purpose of acting maliciously. 

“In that case he has not been acting within the terms of the statutory or 
other legal authority ; he has not been bona fide endeavouring to carry it out.” 
To the same effect is the observation of Lord Atkinson, who 
also draws a distinction between an act done maliciously and 
one done mistakenly but honestly ; in the former case the officer 
is not protected, whereas in the latter he is. This very autho- 
ritative statement of the law has been adopted by the Court of 
Appeal in Scammell and Nephew, Ltd. v. Hurley®. Scrutton, 
L.J., points out that illegal acts are protected by statute, but the 
protection disappears if they are done with an improper motive 
such as spite; in that case the Acts complained of are not done 
in intended execution of a statute, but only in pretended exe- 
cution thereof. The learned Lord Justice quotes with approval 
Blackburn, J., who observes in Selmes v. Judge’: 

Rag sare eras The judge thought that the defendants were not acting 
ander the 5and 6 William IV, c. 50 and that consequently. they were not 
entitled to the notice of action allowed thereby. I agree that if a person 
knows that he has not under a statute authority to do a certain thing, and yet 


intentionally does that thing, he cannot shelter himself by pretending that the 
thing was done with intent to carry out that statute.” 





1, (1919) 2 Ir. Rep. 325. 2. (1929) 1 K.B. 419, 
3. (1871) 6 Q.B. 724, 
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The observations of Blackburn, J., are quoted with 
approval also by Greer, L.J. and Sankey, L.J. 

It is difficult to say upon what particular English Statute 
S. 53 of the Police Act has been modelled, but in substance 
there is no difference between that section and the provisions 
which have been judicially considered in the decisions already 
referred to. Both S. 52 and those statutes have the same object 
in view, that of affording protection to public officers in the 
discharge of public duties; and if S. 53 is compared with the 
English Act of 1893, it will be seen that in regard to the nature 
of the protection afforded, similar safeguards have been 
prescribed. The first under the section in question relates to 
time—three months’ limitation; the English Act provides a 
period of six months. The second under both S. 53 and the 
English Act, relates to the right given to the defendant to make 
a tender and thirdly, both the enactments contain special rules 
as to costs. We shall not be justified therefore in departing 
from the construction uniformly adopted in English decisions. 

There is one further argument that remains to be noticed. 
The learned Government Pleader relies on S. 44 of the Police 
Act which, while prescribing penalties for certain illegal Acts 
and omissions, refers to police officers maliciously preferring 
false complaints, but I fail to see how it is of any avail to him; 
for, the Police Act says nowhere that the protection given by 
S. 53 refers to all sorts of acts or omissions alluded to in the 
Act. If anact is done maliciously, upon the construction 
uniformly adopted, it ceases to be an act, “done or intended to 
be done under the provisions of this Act”, and that construction 
is not in the least affected by there being a reference, in some 
section of the enactment, to malicious acts. The moment an 
act is shown to be malicious, it ceases to be protected by S. 53 
and unless a contrary intention can be gathered, as from the 


language of ll and 12 Vic., Ch. 44, S. 1 considered in Kirby v. 


Simpson! already referred to, there can be no justification for, 
holding that the legislature intended to extend the protection 
to acts actuated by malice. 


Then, as to Koti Reddi v. Subbiah? it dealt with the con- 


struction of S. 80 of the Civil Procedure Code and the decision 
turned upon the words “purporting to be done” occurring there. 
That case has therefore no bearing on the point raised. 








1. (1854) 10.Ex. 358: 186 E.R. 482. 
2. (1918) 34 M.L.J. 494: LL.R. 41 Mad. 792 (F.B.). 
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In an action for malicious prosecution, malice being 
requisite, S. 53 can have no application. In regard to the 
English Act of 1893, it has been held that actions for deceit 
or malicious prosecution may be commenced after the expira- 
tion of the six months’ limit, as there can be no bona fides in 
the commission of a fraudulent or malicious act (23 Hals., 
S. 696). 

In the result, so far as defendants 1 and 3 are concerned, 
the lower Court’s decree is set aside, the appeal is allowed and 
the case is remanded for being disposed of on the merits; as 
regards the costs of the appeal, the plaintiff will get them if he 
succeeds in this suit, and the lower Court will in that event 
provide in its decree for payment of these costs to the plaintiff. 

Cornish, J.—I am of the same opinion. I am unable to 


.agrée with the proposition that anything done by a Police 


Officer in his capacity of a Policeman is something done under 
the Police Act, or under his general Police powers given by the 
Act, notwithstanding that it was done maliciously. S. 21-of 
the Act says that a Police Officer shall for all purposes in the 
Act contained be considered to be always on duty. But I think 
it would be going too far to hold that this would cover any act 
done by a Police man under colour of his office. The duty 
which is cast upon the officer by the section is to “use his best 
endeavours and ability” to prevent all crimes, offences and 
public nuisances; to preserve the peace; and to detect and bring 
offenders to justice, and so forth. He may, of course, make 
a mistake. He might arrest or charge an innocent person. 
But in making an honest mistake the Officer might still have 
been using his best endeavours to carry out his duties. In such 
case he will not have an immunity from legal proceedings for 


‘what he has done; though any legal proceedings against the 


Officer by the aggrieved party must be taken within the three 
months’ time-limit fixed by S. 53. But it can be no part of an 
Officer’s duty to wilfully bring a false charge against a man. 
On this ground alone I think that an officer who so abuses his 
powers could not claim to have done what he did under the 
Police Act or under his general Police powers. The question 
is put beyond doubt by the decisions of the House of Lords in 
Newell v. Starkie1 that a public Officer acting in the exercise 
of a statutory or other authority will not have the protection 
of the Public Authorities Protection Act, 1893, if he has acted 


1. (1919) 2 I.R. 325. 
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maliciously. There is no substantial difference between the 
purposes of the English and the Madras Acts. The English 
Act provides that an action or prosecution shall not lie against 
any person for any act done in pursuance of an act of Parlia- 
ment or of any public duty or authority unless it is commenced 
within six months after the Act complained of. S. 53 of the 
Madras Police Act- says that all actions and prosecutions 
against any person for anything done under the provisions of 
the Act, or under the general Police powers given by the Act, 
shall be commenced within three months after the Act com- 
plained of. The English Act applies to all public officers, 
inclusive of Police officers, exercising statutory authority; 
whereas the Madras Act is limited to Police officers exercising 
Police authority under the Act. There is, therefore, no reason 
in point of policy or construction for excluding from the 
Madras Act the principle which is applicable to the English 
Act. I think, then, upon this principle, that an act done by a 
Police officer in the exercise of his Police powers will not have 
the benefit of S. 53 of the Act, if it was done maliciously. But 
the onus is on the plaintiff in the suit to prove by strong and 
cogent evidence the existence of malice and the absence of any 
honest desire to execute his powers on the part of the Police 
officer; Scammell & Nephew, Lid. v. Hurieyi. If the plaintiff, 
the present appellant, is unable to discharge this burden, his 
suit will come within S. 53 and will be hopelessly time barred. 
B.V.V. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE VaRADACHARIAR AND MR. Jus- 
TICE MOCKETT. 
K. M. Ramakrishna Mudaliar .. Appellant* (Plaintiff) 





V; 
V. S. V. Manikka Mudaliar 

(deceased) and others .. Respondents (Defen- 

dants). 

Hindu Law—Trading family—Junior member in charge of one of the 
shops belonging to the family—Morigage for necessary purpose by the 
member in charge of business—Proof of joint family nature of the business 
and transactions—Whether such a member could bind the other members 
with his own debts. 

The defendant who was undoubtedly a member of a joint family which 
consisted of a large number of male members and while his father was also 
alive, mortgaged properties which from several statements on record stood in 
the defendants’ name. The evidence proved that the family was a trading 
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family and was carrying on cloth trade, and for convenience, they were 
having two shops. The plaintiff was clearly proved to have been supplying 
goods to and to have had dealings with the shops of the defendants’ family. 
Some of the other contesting defendants were purchasers of properties 
from the other members of the family. In an insolvency proceeding of 
the fourth defendant, another member of the family, he included the 
suit debt as one of the debts for which he would be liable.and the Official 
Receiver also while selling the family properties sold them subject to the 
mortgages including the suit mortgage. On the following questions arising 
(1) whether the first defendant in entering into the mortgage transaction 
purported to mortgage the properties standing in his name, describing them 
as properties purchased out of his own earnings and in his possession and 
enjoyment; (2) whether in view of the principle of decision in Balwant Singh 
v. R. Clancy, (1912) 23 M.L.J. 18: L.R. 39 I.A. 109: LL.R. 34 AN. 296 
(P.C.), the Court would not be justified in treating the suit mortgage as a 
transaction entered into by the first defendant on behalf of the family and its 
manager; and (3) whether the first defendant as a junior member of a 
family could by contracting the mortgage debt bind the interests of the 
other members in the family property. 

Held, (1) that from the established evidence the properties were 
impressed with joint family nature. 

(2) That decisions of the Madras High Court like Sabapathy Chetty v, 
Ponnuswami Chetty, (1915) 28 I.C. 365and Sadayappa Asari v. Raghava 
Asari, (1919) 62 I. C. 220, would answer the question raised in Balwant Singh 
v. R. Clancy, (1912) 23 M.L.J. 18: L.R. 39 L.A. 109: LL.R. 34 All. 296 (P.C.), 
to the effect that the mere fact that properties are described by a member 
of a family as properties acquired out of his earnings is not the assertion 
of such a hostile claim as against the interests of the family or an indication 
that it was his own personal transaction as to preclude the application of 
the principle that if the purpose was one binding on the family the trans- 
feror might still be regarded as having entered into the transaction in the 
capacity in which he could bind the family. 

(3) That since the plaint proceeded on the footing that the first defen- 
dant was the ‘accredited agent’ of the family within the meaning of the rule 
enunciated by Maine and adopted by many decisions later on that a person 
who is an ‘accredited agent’ of a family so as to be able to bind the family by 
debts borrowed for a proper and necessary purpose can also pledgé the pro- 
perties of the family for debts so incurred, the suit debt was binding on the 
family. 

Sheo Pershad Singh v. Saheb Lal, (1892) I.L.R. 20 Cal. 453, relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput in O. S. No. 63 of 1927. 

B. Sitarama Rao and V. M. Ramaswami Mudaliay for 
Appellant. 

K. S. Krishnaswami Aiyangar, N. S. Rangaswami 
Aiyangar and V. Raghavachariar for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—This appeal arises out of a mortgagee’s 
suit for sale. The mortgage document (Ex. A) which was 
executed by the first defendant on 25th September, 1915, com- 


prised properties which it appears from several statements on 
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record stood in the first defendant’s name, but as the title 
deeds themselves have not been produced it is not possible to 
make a mere positive statement on the point. At the time of 
the mortgage, the first defendant was undoubtedly a member 
of a joint family which consisted of a large number of male 
members and his father Varadaraja Mudaliar was also alive. 
The evidence establishes that the family was a trading family 
and was carrying on cloth trade; for convenience, they were 
having two shops which may be referred to as Shop No. 154 
and Shop No. 172. In their dealings with outsiders, the family 
seem to have found it convenient, whether it be for book- 
keeping purposes or for other purposes as well, to keep 
two sets of accounts, one for Shop No. 154 and another 
for Shop No. 172 though there was some amount of mixture 
even in respect of the transactions relating to one shop and the 
other. The plaintiff is clearly proved to have been supplying 
goods to and to have had dealings with both these shops for a 
long period. Itis also stated that he was related to the family 
and presumably he was well acquainted with its position and 
affairs. 

The main contesting defendants are persons who have 
purchased the interest of the second and third defendants in 
certain items of property in Court-sale and in the interests of 
the fourth defendant in a sale by the Official Receiver in the 
insolvency of the fourth defendant. These purchases took 
place in the years 1926, 1927 and 1929, and the insolvency pro- 
ceedings began in 1923. Itis clear that between 1915 and the 
date of the suit no member of the family ever questioned 
either the binding character of this debt or the binding 
character of the mortgage; on the other hand, we have the fact 
that in a partition suit instituted by the third defendant against 
the other members of the family in 1916 the properties com- 
prised by the suit mortgage were not brought into the partition 
suit at all by any of the parties thereto nor was any suggestion 
made that this mortgage was not binding on the family. In 
the insolvency petition filed by the fourth defendant, he 
included the suit debt as one of the debts for which he was 
liable, and referred to the existence of the mortgage securing 
repayment of the same. Neither the Official Receiver nor any 
of the creditors of the fourth defendant took any steps 
to impeach the suit mortgage. On the other hand, the Official 
Receiver sold the property subject to the suit mortgage 
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and when certain of the creditors attempted to have that sale 
set aside as having been held at an undervalue the Offcial 
Receiver as well as the present 13th and 14th defendants justi- 
fied the sale on the ground—that as the properties were sold 
subject to mortgages including the suit mortgage the price 
fetched at the sale was a fair value. Itis true that the mere 
fact of the sale having been held subject to the mortgage 
would not preclude purchasers from questioning the truth or 
the validity of the mortgage. Izzat-un-nisa Begum v. Pertab 
Singhi. But the conduct of the parties can certainly be taken 
into account in dealing with the question of fact and drawing 
inference as to the truth and validity of the mortgage. 

A suggestion was made in the written statements of the 
alienee-defendants in this case, that the suit mortgage was a 
sham transaction not supported’ by consideration but brought 
into existence in favour of a near relative of the family merely 
for the purpose of screening some property from the creditors 
of the family. Inthe argument before us, reliance was placed 
in this connection upon the admission of P.W. 1 that the title 
deed was not examined before the mortgage was taken nor 
did the plaintiff make any adequate enquiries. It was also 
pointed out that the suit had been instituted after considerable 
delay almost when the period of limitation was about to 
expire. These circumstances are explained, by the very rela- 
tionship that the parties bore to each other. If the plaintiff 
was related to the family of the mortgagor defendants and had 
known their affairs there was nothing particular for him 
to enquire about. Similarly when nobody ever disputed his 
mortgage but on the other hand it was not called in question 
either in the partition suit or in the insolvency proceedings, it is 
nothing strange that in view of his relationship to the 
family the plaintiff did not think it necessary to sue unless 
and until it became inevitable. The real question therefore 
is whether there is sufficient proof on record as to the 
existence of the debt the payment of which was secured by 
this mortgage. The learned Subordinate Judge has discussed 
the evidence on this point very fully; a large mass of 
correspondence has been filed showing the dealings between 
the parties; the plaintiff also filed his accounts in Court 
showing how the amount of the suit bond was arrived at. No 





1. (1909) 19 M.L.J. 682: L.R. 36 I.A. 203: I.L.R. 31 All. 583 (P.C.). 
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attempt has been made by the contesting defendants to show that 
-the evidence thus prima facie furnished is open to suspicion. 

It has been pressed upon us that the plaintiff did not call 
any of the members of the mortgagor’s family to give evidence 
on his side. Assuming for the sake of argument that all the 
members of the mortgagor’s family are sympathising with the 
plaintiff, there is nothing whatever to show that the Official 
Receiver if he had been summoned on the defendant’s side 
would not have produced the accounts of the business or would 
not have given useful information bearing on the question of 
the truth of the debtand he would have been in the best posi- 
tion to explain why neither he nor any of the other creditors 
in the insolvency of the fourth defendant thought fit to impeach 
the suit mortgage but on the other hand to sell the properties 
subject to the suit mortgage. .In these circumstances we have 
no hesitation in concurring in the finding of the lower Court 
that Ex. A was executed for the balance due on settlement of 
accounts of dealings between the plaintiff and the first defen- 
dant in respect of the business carried on by the first defendant 
in Shop No. 172. , 


The only other question in the case was whether the suit 
mortgage was binding upon the interests of the other members 
of the family in the mortgaged properties. On a view of the 
law which seems to us untenable, the learned Subordinate 
Judge held against the plaintiff on this point. On behalf of 
the respondents his view has been attempted to be supported 
on three grounds. The first of them is that in entering into 
the suit mortgage transaction, the first defendant did not pur- 
port to act on behalf of the family or as manager of the family 
business but only purported to mortgage the properties standing 
in his name describing them as properties purchased out of his 
earnings and in his possession and enjoyment. It was pointed 
_out that the plaint did not proceed on the footing that these 
properties were the self-acquired properties of the first defen- 
dant and as such the first defendant was entitled to mortgage 
them in his own right. It was next argued that in view of the 
principle of the decision in Balwant Singh v. R. Clancy! the 
Court will not be justified in treating the suit mortgage as a 
‘transaction entered into by the first defendant on behalf of the 
family and as its manager. Lastly, it was contended that as 


1. (1912) 23 M.L.J. 18: L.R. 39 LA. 109: LL.R. 34 AH. 296 (P.C.). 


Rama- 
krishna 
Mudaliar 


V. 
Manikka 
Mudaliar. 


Varada- 


‘chariar, J. 


Rama- 
krishna 
Mudatier 


Manileka 
Mudaliar. 


Varada- 


chariar, J. 


592 THE MADRAS LAW JOURNAL REPORTS. [1937 


the first defendant was only a junior member of the family he 
had no authority to mortgage the interests of the other mem- 
bers in the family property. 

As to the first of these questions, it must be admitted that 
though in paragraph 3 of the plaint there is a reference to 
some of the mortgaged items standing in the name of the first 
defendant, the plaint proceed mainly on the footing that the 
mortgage was made for purposes of the joint family business 
and is therefore binding upon whatever interest the other 
members of the family possessed in the mortgaged items. The 
lower Court’s decision that the mortgaged properties must be 
held to be properties of the joint family apparently rests upon 
the presumption of the Hindu Law in favour of their joint 
character and the general rule as to onus of proof in regard to 
self-acquisition when purchases are made in the name of a 
member of a joint family. By way of excluding that presumption 
inthis case, Mr. Sitarama Rao invited our attention to the obser- 
vations of this Court in Kumarappa Chettiar v. Adaikkalam. 
Chetty1 following a judgment of the Bombay High Court in 
Narayan Babaji v. Nana Manohar2. If the matter rested upon 
presumptions alone Mr. Sitarama Rao is probably justified in 
the contention that the presumption arising in favour of the 
joint character at the time of the mortgage may well be set 
against the presumption arising from the non-inclusion of these 
properties in the partition suit of 1916 and thepresumption of 
the completeness of a partition when one takes place, so that at 
the time when the question arises in this suit there is no scope 
for the application of any presumption in favour of the joint 
family character of the properties. But, as pointed out by 
Mr. Krishnaswamy Aiyangar on behalf of the respondents, the 
matter does not rest upon presumption alone, because the very 
facts spoken to by P.W. 1 in the evidence go to establish the 
joint family character of these properties. We do not there- 
fore think it proper or necessary to rest our decision in this 
case on any finding that the mortgaged properties were the 
separate properties of the first defendant. 

The second head of argument advanced by the learned 
Counsel for the respondents on the strength of the decision in 


Balwant Singh v. R. Clancy is answered by more than one 


1. (1931) ei 141: LL.R. oe 483 at 491. 
2. (1870) 7 B.H.C.R.153 at 176. 
3. (1912) 23 M.L.J. 18: LR. 39 LA. 109: LR. 34 All. 296 (P.C.). 
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decision of this Court (vide Sabapathy Chetty v. Ponnuswamy 
Chetty! and Sadayappa Asari v. Raghava Asari?) to the effect 
that the mere fact that properties are described by a member 
of a family as properties acquired out of his earnings is not the 
assertion of such a hostile claim as against the interests of the 
family or an indication that it was his own personal transaction 
as to preclude the application of the principle that if the pur- 
pose was one binding on the family the transferor might still 
be regarded as having entered into the transaction in the 
capacity in which he could bind the family. It must also be 
remembered that in this case, cloth Shop No. 172 was undoubt- 
edly a concern of the joint family and there is no reason why 
the first defendant should mortgage what he considered his 
self-acquired properties for the liabilities of that shop. As 
has frequently been pointed out in the judgments of this 
Court, the mere description that properties were acquired 
out of a member’s earnings is not the same as claiming 
for it the character of ‘self-acquisition’ in the legal sense; 
it is merely a statement of the fact that they were not 
originally the property of the joint Hindu family but had been 
acquired out of the earnings made in the course of business by 
one of the members. The fact that the law willin such circum- 
stances impress upon the property so purchased the character 
of joint family property should not be unduly pressed in 
construing the terms of the document. 

With reference to the third question, namely, the power 
of the first defendant to bind the interests of the other 
members of the family by the suit mortgage, the evidence 
establishes what indeed is admitted in the written statement 
of defendants 13 and 14, that though Varadaraja Mudaliar the 
father of the first defendant and the eldest member of the 
family was alive, the first defendant was authorised by the 
members of the family to conduct the family trade carried 
on in this shop. We have already held that the mortgage was 
created to secure the repayment of a debt incurred in the 
course of the business conducted in that shop. It is well 
established as a rule of Hindu Law that the manager of a joint 
Hindu family conducting a family business may mortgage or 
sell joint family property for debts and liabilities incurred.in 
the course of that business. In the present case, the learned 
1. (1915) 28 I.C. 365. 2. (1919) 27 M.L.T. 325=62 I.C. 220. 
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Subordinate Judge himself has held that the members of the 
family would be liable for the debt secured by Ex. A but 
he felt himself bound to hold that even for securing repay- 
ment of such a debt the first defendant had no authority to 
create a mortgage binding on the interests of the other members. 
The proposition of law stated in Mr. Maine’s book and 
adopted in several decisions in India is that a person who is 
the “accredited agent” of a family so as to be able to bind the 
family by debts borrowed for a proper and necessary purpose 
can also pledge the properties of the family for debts so 
incurred. The plaint proceeds on the footing that the first 
defendant was the accredited agent of the family within the 
meaning of this rule. The written statement denies that the 
mere fact of the first defendant being authorised to manage 
one of the two shops of the family will empower him to 
alienate the family properties. 

Even if the question stood as an abstract proposition of 
law, there is much to be said in favour of the view that if the 
first defendant was the accredited agent of the family for the 
purpose of managing Shop No. 172 to the extent of being 
empowered to bind the members of the family for debts incurred 
in connexion with that shop, he would also be entitled to pledge 
the credit of the family and its properties for such debts. It 
must be remembered that the Hindu Law with reference to the 
power of the father or the managing member to alienate family 
property, is intimately connected with the power possessed by 
the creditor to recover from the family property debts incurred 
by them for proper purposes. It seems to us meaningless to 
say in a case like the present (as the learned Subordinate 
Judge has held) that the creditor could bring the family 
property to sale for the realisation of the debt under Ex. A as 
a simple debt though it has been incurred by the first defendant 
but the first defendant himself could not by a voluntary aliena- 
tion either secure the repayment or arrange for its discharge. 
The language employed by the learned Judges of the Calcutta 
High Court in Sheo Pershad Singh v. Saheb Lali is in favour 
of the view that even a junior member, if he is in charge of 
the family business, will have all the powers of a managing 
member to the extent necessary for the proper conduct of the 
business of which he is in charge. 


ee 


1. (1892) LL.R. 20 Cal. 453. 
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Reference was made in the course of the argument to the 
decision in Subbaraya Mudali v. Thangavelu Mudali\ a case 
which arose out of the partition suit in this very family 
already referred to, and reliance was strongly placed on behalf 
of the respondents on the fact that a mortgage executed in 
favour of the thirty-fifth defendant in that case by the present 
first defendant was set aside on appeal by this Court; but the 
observations in that case (at page 51) do not seem to us to 
support the proposition of law contended for on behalf of the 
respondents. It may be that the learned Judges in that case 
took the view that the security was not created in circum- 
stances making the creation of a mortgage necessary, but their 
observations do. not read as if they intended to exclude the 
possibility of the first defendant ever being able to create a 
valid mortgage even for binding debts. The learned Judges 
recognised that a person who is not the managing member 
may, if he is the accredited agent of the family, alienate joint 
property for family necessity, and in the earlier portion of the 
judgment they refer to the debts created by the present first 
defendant as debts incurred by an accredited agent of the 
family in the course of the management of the family business 
and on that very ground hold that the properties of the family 
were liable for the discharge of these debts. The judgment of 
Ramesam and Stone, JJ., in Appeals Nos. 406 and 467 of 1930 
was also referred to in this connexion. There again, the 
learned Judges based their conclusion on the circumstances of 
the particular case, namely, that for some reason the parties 
made the transaction a personal one of the junior member and 
the plaint sought to enforce it on that basis and not on the 
footing that it was entered to by him as the accredited agent 
of the family. 


The circumstances mentioned by the learned Subordinate 
Judge in paragraph 18 of his judgment arising out of certain 
proceedings for attachment before judgment in O. S. No. 49 
of 1915 probably explain why Ex. A came to be executed by 
the first defendant alone without the other members of the 
family joining in it. He points out that during the pendency 
of the attachment application, some of the other members of 
the family had given an undertaking not to alienate the pro- 
perties pending disposal of the application, but the first 
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defendant did not join in the undertaking. The respondents 
no doubt wanted to use that circumstance as an argument in 
favour of the nominal character of the mortgage, but as we 
have found on the other evidence in the case that the transac- 
tion was genuine and fully supported by consideration, that 
circumstance really seems to us to further the clue for the 
other people not joining in it though by their later conduct 
they have clearly shown that this transaction had their full 
approval. It may also be mentioned that in July, 1918, an 
endorsement was made on the suit bond by adjustment towards. 
it a sum of Rs. 600 and odd due from the plaintiff to Varada- 
raja Mudaliar as per account of Shop No. 154. This is another 
circumstance indicating that the family regarded the transac- 
tion as binding on them for otherwise there was no reason. 
for them to appropriate that amount in part satisfaction of 
this claim; and this endorsement is attested by the fourth 
defendant. Having regard therefore to the conduct of the 
family in not attempting to.impeach the suit transaction at 
any time and particularly to the conduct of the fourth defen-- 
dant in admitting it in the insolvency proceedings and of the 
Official Receiver in accepting the mortgage and selling the 
property subject to it and the attitude taken by defendants 1 
to 7 and 9 in this litigation in remaining ex parte we think the 
proper inference is that the suit mortgage was executed by the 
first defendant with the knowledge and approval of all the 
other members of the family in the circumstances above stated ;. 
and as it has been found to be for a debt binding on the family 
we think that the lower Court erred in holding that the 
mortgage was not binding on the interests of the other 
members. 


The result is that this appeal is allowed anda decree for 
sale given to the plaintiff as against the mortgaged property in 
terms of paragraph 18 (a) of the plaint. The plaintiff will be 
entitled to his costs both here and in the Court below. Cl. 3 
of the lower Court’s decree will be deleted and defendants 
12 to 14 will be liable to pay to the plaintiff his costs both here 


. and in the Court below. Time for payment six months. 


K. C. — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATARAMANA Rao. 


G. Krishnaswami Naidu .. Petitioner* (Plaintiff) 
v. 
The Municipal Council, Bellary, 
represented by its Commissioner 
and another .. Respondents (Defendant 
and Nil). 


Civil Procedure Code (V of 1908), O. 1, r. 10—Claim toa vacant site 
against municipality—Municipality stating that ownership of the suit property 
was in Government as it was originally a highuay— Whether Government to 
be made a party to ihe suit. 

In cases where the plea of jus tertii is set up, it is generally considered 
‘desirable to make the person whose title is set up, a party to the suit to avoid 
multiplicity of litigation. Therefore in cases where the interests of the 
‘public are involved and the ownership of the Government is in question, it is 
very desirable and sometimes quite necessary to make the Government a 
‘party toavoid multiplicity of proceedings. 

Where the action related to a vacant site and the plaintiff claimed a decla- 
‘ration that he was the owner thereof and’that the municipality had no right to 
‘interfere with any use he made of it and the main defence of the municipality 
was that the site was registered in the village accounts as‘ kuntha ’ and 
“ rastha ’, that the title thereto was in the Government, that the same had 
vested init for municipal purposes and that the Government should be made 
a party to the suit, 

Held, that if it was a claim in respect of property asserted to be a public 
‘pathway, prima facie the title would be in the Government and in such cases, 
though the right of the Municipality to assert its claim over it for municipal 
‘purposes might be lost by adverse possession, the title of the Government 
-would not be lost unless it was shown that the property was held adversely 
-for over a period of 60 years and it would be open to Government to remove 
-any obstruction on the property and dedicate it again to a highway. Hence 
‘Government was a necessary party. 


Sundaram Atyar v.. The Municipal Council of Madura, (1901) 12 M. L. J. 
37: ILL.R. 25 Mad. 635 at 650 and 651, relied on. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
‘Government of India Act praying the High Court to revise 
‘the Finding and Decree of the Court of the District Munsiff 
of Bellary dated 22nd June, 1936 and made in O. S. No. 133 
-of 1936. 5 


D. R. Krishna Rao for Petitioner. 


S. Ranganatha Aiyar and K. S. Champakesa Aiyangar for 
The Government Pleader (K. S. Krishnaswamy Aiyangar) 
for Respondents. 





* C. R. P. No. 969 of 1936. 18th December, 1936. 
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The Court delivered the following 


JupcmMENT.—This is an application to revise the order of 
the District Munsiff of Bellary directing that the Government 
should be impleaded as a party to the suit. The reason given 
by him is, apart from the question whether the Government is 
a necessary party or not, that he considers it desirable that it 
should be a party to the suit. The question is, whether in the 
exercise of his discretion under O. 1, r. 10, Civil Procedure 
Code, the District Munsiff has gone wrong and it is therefore 
unnecessary for me to consider the decisions in Krishnayya v. 
The Bellary Municipal Council! and Nathalal Ramdas v. The 
Nadiad Municipality? as they only hold that in a suit where a 
claim to property is asserted against the Municipality, the 
Government is not a necessary party. Whether the Govern- 
ment is a proper party or not, would depend on the facts of 
each case and no general rule can be laid down. This action 
relates to a vacant site and the plaintiff claims a declaration 
that he is the owner thereof and that the Municipality has no 
right to interfere with any use he may make of it. The main 
defence of the Municipality is that the site forms part of 
Survey No. 504-V and is registered in the village accounts as 
“kuntha” and “rastha” that the title thereto is in the 
Government and the same has vested in it for municipal pur- 
poses and that the Government should be made a party. Thus 
the claim is in respect of property which is asserted to be a 
public pathway. If it is so, prima facie the title would be in 
the Government and in such cases, though the right of the 
Municipality to assert its claim over it for Municipal purposes 
may be lost by adverse possession, the title of the Government 
would not be lost unless it is shown that the property was held 
adversely for over a period of 60 years and it would be open 
to the Government to remove any obstruction on the property 
and dedicate it again to a highway. This view was taken by 
Bhashyam Aiyangar, J., in Sundaram Aiyar v. The Municipal 
Council of Madura’. In remanding the case for disposal in 
second appeal the learned Judge considered it desirable to make 
the Government a party in that suit. There a similar claim 
was made against the Municipality and in the course of the 
judgment the learned Judge made the following observation :— 
Se ap a a a a 


1. (1891) LL.R. 15 Mad. 292. 2. (1922). L.L.R. 47 Bom. 306. 
3. (1901) 12 M.L.J. 37: LL.R. 25 Mad. 635 at 650 and 651, 
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“ As some of the issues now to be sent for trial involve the question of 
the right of the Government to the ownership of the soil in public streets, and 
as all material documents bearing on this question will be in the possession 
of Government, I think it desirable that the Secretary of State for India in 
Council should be joined as a party to the suit and appeal inthis and the 
connected second appeals.” 


In this case the Municipality did not assert a title in itself 
but set up title in the Government and claims to exercise 
certain rights over the site in question by virtue of the vesting 
of the said property by statute for limited purposes. In cases 
where the plea of jus tertii is set up, it is generally considered 
desirable to make the person whose title is set up, a party to 
the suit to avoid multiplicity, of litigation. Therefore in cases 
where the interests of the public are involved and the owner- 
ship of the Government is in question, it is very desirable and 
sometimes quite necessary to make the Government a party and 
avoid multiplicity of proceedings. Mr. Krishna Rao contends 
that the plaintiff will be put to considerable hardship by the 
addition of the Government as a party in the matter of proof, 
presumptions of law and similar matters by reason of the 
peculiar position of the Government. True, but that would 
not affect the question where a declaration of absolute title to 
property is asked for as against persons in whom the property 
has for the time being vested for specific purposes, without the 
free-hold vesting in them. It is desirable that the person 
really interested in the property should be a party to the suit. 


One of the reasons given by Bhashyam Aiyangar, J., is 
that most of the documents bearing on title will be in posses- 
sion of the Government and not with the Municipality. Mr. 
Krishna Rao says that in most cases Government declines to 
produce documents on the ground of privilege. I do not 
expect the Government to take an unreasonable attitude and 
the Court will certainly afford all facilities in the matter of 
production of documents by the Government. 


One matter I must notice. It is surprising that the Govern- 
ment should have taken the plea that notice under S. 80, Civil 
Procedure Code, should have been given to it and the absence 
of any such noticeis a bar to any claim against it. Mr. 
Champakesa Aiyangar for the Government frankly admits that 
this plea ought not to have been taken and states it would not 
be pressed. 
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The decision of the lower Court in exercising its discre- 
tion in making the Government a party to the suit is correct 
and I do not propose to interfere with it in revision. In-the 
result the Civil Revision Petition is dismissed with costs. 

K. C. — Petition dismissed. 


PRIVY COUNCIL. 


[On appeal from the Supreme Court of the Island 
of Ceylon.] 


PresenT:—Lord Rocmer, Sir Joun WALLIS AND SIR 
GEORGE RANKIN. 


Alexander Perera Chandarasekera 
alias Alisandiri .. Appellant* 
v. 
The King- .. Respondent. 


Evidence—Case of murder—Information given by deceased before death 
—Verbal statement—What constitutes—Questions put to injured person— 
Answers by signs and by nod of head—Admissibility in evidence—Ceylon 
Evidence Ordinance (XIV of 1895), S. 32. ; 

The accused was tried and convicted of the offence of murder. The 
evidence against the accused consisted among other things of information 
given by the deceased before her death. The deceased was at that time badly 
wounded and was unable to speak but she was fully conscious and able to 
understand what was said to her and to make signs. She was asked questions 
by one of her neighbours in the presence of other persons. At first she indicat- 


. ed by signs that the person who cut her neck was a carter of one present there, 


that the said person had previously assaulted a constable, and finally when 
the question was put to her whether it was the particular accused who did it 
she nodded her head in assent and she was subsequently removed to the 
hospital and she died there. i 

Held, that the information given by the deceased before her death was a 
‘verbal statement’ within the meaning of S. 32 of the Ceylon Evidence 
Ordinance of 1895 and was properly admitted in evidence against the accused. 

It is however necessary to use great caution in the reception of evidence 
of this character and in the use to be made of it. Evidence of signsof an 
ambiguous or uncertain character ought not to be admitted at all and in 
many cases the evidence though admissible might be of little weight. 

Queen-Empress v. Abdullah, (1885) I.L.R. 7 All. 385 (F.B.) ; Emperor v 
Sadhu Charan Das, (1921) 1.L.R. 49 Cal. 600; Chandrika Ram Kahar v 
King-Emperor, (1922) L.L.R.1 Pat. 40l and Mam Chand v. Crown, (1924) 
L.L.R. 5 Lah. 324, referred to. 


L. M. D. DeSilva (of Ceylon Bar) for Appellant. 

Donald Somervell and Kenelm Preedy for the Crown. 

12th November, 1936. Their Lordships’ judgment was 
delivered by . i 





* P. C. Appeal No. 30 of 1936. 12th November, 1935. 
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Loro Rocue.—This is an appeal by special leave against 
a judgment and sentence of the Supreme Court of the Island 
of Ceylon dated Ist May, 1935, whereby, after a trial before a 
Commissioner and a jury, the appellant was sentenced to death 
for the murder of a woman named Salami Nadatchi on 15th 
May, 1934. The jury had returned a verdict of guilty by a 
Majority of six to one. The main point raised in the appeal 
was whether information given by the deceased woman before 
her death was a statement within the meaning of S. 32 of the 
Ceylon Evidence Ordinance No. 14 of 1895, and as such was 
admissible in evidence by virtue of that section. This informa- 
tion was admitted in evidence and directly implicated the 
appellant. The material part of the section is as follows:— 

“ Statements by persons who cannot be called as witnesses. 

“ 32. Statements, written or verbal, of relevant facts made by a person 
who is dead, or who cannot be found, or who has become incapable of giving 
evidence, or whose attendance cannot be procured without an amount of delay 
or expense which, under the circumstances of the case, appears to the Court 
unreasonable, are themselves relevant facts in the following cases :— 

“ (1) When the statement is made by a person as to the cause of his 
‘death, or as to any of the circumstances of the transaction which resulted in 


his. death, in cases in which the cause of that person’s death comes into 
question.” 


The facts of the case as proved by evidence not the subject of 
objection were as follows:— 

The deceased was a widow living alone in a two-roomed 
one-storied house on a plot of land lying between the estates of 
one Stanley Jayawardene and one Collin Silva. The deceased’s 
house was about 150 yards from the estate bungalow of Collin 
Silva where a witness named Rengam Arumugam watcher of 
the estate lived with his wife. The accused man had worked 
as a carter for Stanley Jayawardene’s estate and lived in the 
neighbourhood, but recently and until shortly before 15th May, 
1934, he had been in the employment of two brothers 
Mohamadu a few miles away. He had been discharged from 
this employment some days before 15th May and was then 
unemployed. On the day in question he had been to the place 
of business of the brothers Mohamadu, had borrowed a bicycle 
from one of them, and gone home on it to dinner at his house, 
which he left after dinner about 2 p.m. Between 2 and 3 p.m. 
he was seen near the house of the deceased woman in conver- 
sation with her. Between 3 and 4 p.m. he was seen riding the 
bicycle away from that locality and was described by a witness 


(Charles) as dismounting and as going into a thicket and 
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lurking there and behaving in a suspicious and excited manner. 
He then, after bathing in a stream, went back on the bicycle-to 
the place of business of the brothers Mohamadu where he was 
later arrested. Meanwhile.at about 4 p.m. the-deceased had 
come in a terribly wounded condition to the bungalow of Collin 
Silva-occupied by Arumugam. The principal wound was one 
about 4 inches in length extending from the right side of her 
neck across the throat to about 4 an inch on the left side of the 
middle line. There were minor wounds on the face and head 
and her ears were severed and torn. She had evidently made 
her way unaided from her own house and was found on the 
verandah of Collin Silva’s bungalow. There the interrogation 
took place from which the evidence in dispute was derived and 
in consequence the accused was arrested the same afternoon at 
the Mohamadus’ place of business. The statement of the 
accused, made on 16th May, was of the nature of an alibi and 
in particular was to the effect that from 12-30 p.m. onwards he 
was at the boutique. This was proved at the trial to be untrue 
as appears from the evidence summarised above. At the trial 
the accused did not elect to give evidence nor was evidence 
called on his behalf. At the house of the deceased woman the 
main features of the attack upon her were plainly to be seen. 
There was blood on a camp cot in the outer room upon which 
the deceased must have been sitting or lying when attacked. 


‘The room was disturbed and jewellery which she possessed 


was missing. The door from this room to the outside was 
locked and the wounded woman, as was indicated by blood 
marks, made her way into the inner room and then out of a 
window and thence by a path to Collin Silva’s bungalow. There 
she was bandaged and propped up against a wall with cushions. 
The throat wound rendered her unable to speak; but she was 
fully conscious and able to understand what was said to her 
and to make signs and to nod her head, though slightly. She 
was asked questions both by the police and by neighbours and 
in particular by one Martin Perera—a carter who had worked 
with the accused for Mr. Stanley Jayawardene and who also 
knew the deceased woman. Mr. Stanley Jayawardene was 
present at the material time and there was no ground for 
suggesting that the evidence to which objection was taken was 
derived solely or mainly from police sources, or that Perera or 
Mr. Jayawardene, who gave evidence of what took place, were 
witnesses with ill-will to the appellant. The greater part of 
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the interrogation was conducted by Martin Perera, who spoke 
to the wounded woman in Sinhalese. The course and result of 
it was as follows:—Asked who cut her neck, the deceased 
indicated by signs the height of the person and later pointed 
to Mr. Jayawardene and also made signs as of goading a bull. 
The accused had worked for Mr. Jayawardene as a carter. 
She also pointed to a constable and then patted or slapped her 
cheek two or three times. The accused had some time previ- 
ously assaulted a constable by slapping his face and this was a 
matter of common knowledge. Probably at this stage—though 
the witnesses were not entirely in agreement as to the order of 
events—Martin Perera put the direct question: “Was it 
Alisandiri? ”—the name by which the accused was ordinarily 
known. The wounded woman nodded her head in answer to 
this question. As to this fact and that it was a nod of assent 
no witness seemed in any doubt. The wounded woman was 
removed to hospital and died there and, as has been already 
stated, the appellant was arrested and charged. 

At the trial the admissibility of the evidence in question 
seems to have been raised by counsel for the defence as soon 
as the jury was empanelled and sworn. The jury was quite 
properly ordered to retire and the question of admissibility was 
argued and decided in their absence. An authority Queen- 
Empress v. Abdullah! which will be referred to later in this 
judgment was cited to the learned Commissioner, and in 
accordance with that authority he ruled that ‘evidence as to 
signs made in answer to questions put to the deceased was 
admissible but that statements of witnesses as to what interpre- 
tation they put upon the signs were not admissible., It was said 
upon the argument of this appeal that the latter part of the 
ruling was not observed, and that evidence ruled inadmissible 
was in fact given. It is difficult to adhere to a clear line of 
division between the description of signs and the interpretation 
of signs, and it may be that in some respects witnesses tres- 
passed beyond the line and so usurped what obviously is the 
function of the jury; but their Lordships observe that in some 
instances the matter complained of was elicited by cross- 
examination on behalf of the accused. Their Lordships are of 
opinion that no substantial grievance can be made out in this 
regard, still less any real or serious miscarriage of justice. 
The main question is whether any part of the evidence as to 


1. (1885) LL.R. 7 All. 385 (F.B,). 
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what passed between the deceased and Perera should have been 
admitted. In their Lordships’ opinion the ruling of the learned 
Commissioner was correct. It is to be observed that in the 
section the word used is “verbal” and not “oral” which is 
used elsewhere in the Ordinance, as for example in S. 3 and 
S. 119 in reference to evidence given in Court. It is unneces- 
sary to decide whether the question put “ Was it Alisandiri? ” 
and the nod of assent would have constituted an oral state- 
ment made by the deceased, but their Lordships are clearly of 
opinion that it constituted a verbal statement made by her. 
The case under consideration closely resembles the case of a 
person who is dumb and is able to converse by means of a 
finger alphabet. Upon proper evidence proving the words used 


‘in a conversation so held their Lordships think that a statement 


so made would be a verbal statement within the meaning of the 
section. So here their Lordships think that there was proper 
and sufficient evidence of a verbal statement by the deceased to 
the effect that it was the accused who cut her neck. As to the 
remainder of the evidence as to signs made by the deceased it 
was necessarily given in order that it might be understood in 
what circumstances and context the vital question came to be 
asked and to be answered. Mention has already been made of 


‘the decision in Allahabad upon which the learned Commissioner 


relied to support his ruling. This was a decision of the Full 


‘Court and was pronounced in the year 1885. Since that time 


it has been followed in Bengal in the case of Emperor v. Sadhu 
Charan Das! in Patna in Chandrika Ram Kahar v. King- 
Emperor? and in Lahore in Mam Chand v. The Crowns. The 
material provisions of the Evidence Act in India are identical 
with the provisions of the Ceylon Ordinance. For the reasons 
already given their Lordships think that those decisions were 
correct and that the learned Commissioner was right in 
following them. 

Observations were properly and forcibly made by counsel 


‘for the appellant as to the caution required in the reception of 


evidence of this character and in the use to be made of it. It 
is, of course, true that evidence of signs of an ambiguous or 
uncertain character ought not to be admitted at all and that in 
many cases, the evidence though admissible might be of little 
weight. It is no doubt also true that answers to questions of ` 


1. (1921) I.L.R. 49 Cal. 600. 2. (1922) I.L.R. 1 Pat. 401. 
3. (1924) I.L.R, 5 Lah. 324. 
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a leading character may be of little weight, but in the circum- 
stances of this case Martin Perera’s question was in its context 
other than a mere leading question. At any rate all such 
matters are matters for the jury, going to the weight and not 
to the admissibility of the evidence, and there is nothing here 
to show that anything took place in this connection calling for 
or justifying the interference of this Board. Unfortunately 
neither the advisers of the appellant nor the Crown were able 
to trace or produce any note of the summing up. In the absence 
of any suggestion, based on any other materials, that the 
summing up was open to objection, their Lordships can only 
assume that the learned Commissioner who heard the argu- 
ment on the admissibility of the evidence with regularity, and 
ruled upon it, as their Lordships have decided, correctly, also 
directed the jury adequately and properly as to the weight of 
the evidence. The result seems to their Lordships to be this: 
Apart from the evidence proceeding from the deceased woman, 
the other evidence was not sufficient to warrant a conviction 
but at the same time that other evidence was not merely consis- 
tent with the deceased’s statement but pointed in the same 
direction. It was a case in which, if the deceased’s statement 
was received, and was believed, as it evidently was by the jury, 
to be clear and unmistakable in its effect then a conviction was 
abundantly justified and indeed inevitable. For these reasons 
their Lordships have felt themselves impelled to advise His 
Majesty that this appeal should ‘be dismissed. 

Solicitors for Appellant: Douglas, Grant and Dold. 

Solicitors for Respondent: Burchells. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice CORNISH. 





Al. St. An. Chidambaram Chettiar .. Appellant* (21st 
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between parties—Whether when suit was pending in appeal to the High Court, 
a general Receiver could be appointed by the trial Court—Circumstances when 
Receiver could be appointed and by whom. 

If there is property in dispute between the parties toa suit, and the 
court thinks it expedient that the property should be protected for the benefit 
of the party ultimately entitled to it pending the suit, the Court can properly 
appoint a receiver of it, even ina suit which prays for no other relief than a 
declaration of some particular right or title. 

Vythilinga Pandarasannadhi v. The Board of Control, Sri Thiagaraja- 
swami Devasthanam, Tiruvarur, (1931) 61 M.L.J.904 and Amar Nath v. Mt. 
Tehal Kuar, A.I.R,,1922 Lah. 444, followed. 

The court's power to appoint a receiver is limited to the case where the 
proceedings are still pending before it. Either the suit must be pending, and 
it will be pending after a preliminary decree but before final decree, or the 
proceedings in execution of a final decree must be pending. In either 
event the court in which the suit or proceedings are pending will have seisin 
of the suit or of the property subject to exemption and this will be the basis 
of the court’s power to appoint a receiver of it. 

Where in acase an appeal was pending to the High Court againsta 
decree in the plaintiff’s suit and the High Court while upholding the appoint- 
mentof a special receiver appointed in that suit, stayed the passing of the 
final decree as regards that in which a preliminary decree only had been 
made by the first Court, 

Held, that in the circumstances the first court had no jurisdiction to 
appoint a general Receiver of the properties in the suit,as the appellate 
court had become seised of the whole case and hence the High Court was 
the only Court which had power to appoint a receiver under O, 40, r, lof 
the Civil Procedure Code. 

Chenna Reddi v. Pedda Obi Reddi, (1909) 19 M.L.J. 388: LL.R. 32 Mad. 
416 (F.B.), referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Devakkottai dated 22nd July, 1936, and madein I.A. 


` No. 257 of 1936 in O. S. No. 78 of 1932.. 


M. Patanjali Sastri for Appellant. 

V.V. Srinivasa Atyangar,.K. S.. Krishnaswami Aiyangar 
and P. S. Sarangapani Aiyangar for Respondents. 

The Court delivered the following 


JupcmMent.—The appeal is against the order of the Sub- 
ordinate Judge appointing a Receiver. The appellant was the 
twenty-first plaintiff in a suit brought by a group of persons of 
the A.L. family against a group of defendants representing 
the V.R. family for a declaration that both these families were 
entitled to the management and trusteeship of certain temple 
properties under a scheme framed by agreement between the 
families in 1907. The plaint prayed further reliefs against the 
first defendant in particular by way of an injunction and for 
an account. The suit was decreed. The right of all the mem- 
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bers of the 4.L. and V.R. families to the trusteeship, as also 
the validity of the 1907 agreement and scheme, were declared; 
the first defendant was restrained from. interfering with the 
rights of the A.L. family and-hé “was directed to account for 
his management. For this purpose a commissioner was 
` appointed and this commissioner was also appointed receiver 
for the special purpose of at once realising all the debts due to 
the devasthanam from the members of the A.L. and V.R. 
families and from strangers except tenants. 


An appeal has been filed against the decree. It need only 
be observed with regard to the history of this dispute, subse- 
‘quent to the decree, that the family discord and consequent 
difficulty in the management of the devasthanam property 
have continued unabated. An application was sub- 
sequently made to the Sub-Judge by the eleventh defendant 
praying that first plaintiff be directed not to act by himself in 
the management and that if he did not agree the Receiver 
appointed specially should be appointed to generally manage 
the affairs of the devasthanam. ‘This application was resisted 
by the first plaintiff. The Court dismissed the application upon 
the ground that the Court has no further jurisdiction that the 
decree being. under appeal to-the High Court, the High Court 


was the tribunal to which the power of appointing a Receiver _ 


belonged. Twelve months or so later a fresh application was 
made to the Subordinate Court for the appointment of a general 
Receiver, this time by the plaintiffs other than twenty-first 
plaintiff who objected to: the application. ‘The’ Sub-Judge on 
this occasion, differing from his prédecessor, held that he 
had jurisdiction to appoint a general Receiver. Hence the 
present appeal. 


' The learned Counsel. for the appellant- has- eee two 
abjections? to the validity of the order of the: Sub-Judge. 
Firstly, he has contended that it was not compétent to the 
Court to appoint a Receiver in a declaratory suit; ‘and, secondly; 
that the decree having in part become final and an appeal being’ 
pending, the lower Court had no jurisdiction to appoint: a 
general Receiver. ` - 


With regard to the first contention I think ‘it cannot be 


maintained. ‘There is, of course, no scope for the appointment — 


of a Receiver unless there i is some property for him to-receive, 
But whenever there is property. which, is the subject of 
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dispute between litigants, or which is affected by the litiga- 
tion, a Receiver of it can be appointed by the Court if the 
Court thinks it just and convenient to make the appoint- 
ment. In Veeraraghava Thathachariar v. Krishnaswamt 
Thathachariar1 where the suit was for a declaration that a 
scheme was binding on the parties and alternatively for the 
settlement of a scheme, and for the appointment of a Receiver, 
it- was held that the Court had power to appoint a Receiver 
“the whole aim and object of the suit” it was said: 

“Is to regulate the collection and distribution of the property of the- 
temple and even though there is no application for the removal of the 
Dharmakartha (in which case no doubt the Court would have power to 
appoint a Receiver) the subject is the same in both cases, namely, the property’ 
of the temple”. 

That was a suit governed by S. 503 of the former: 
Procedure Code which limited the power of the Court to- 
appoint a Receiver of property “ the subject of the suit ”. The 
power of the Court under the new Code is certainly not less. 
than it was under S. 503 of the old. The language of O. 40, 
r. 1 of the present Code has purposely been more widely 
expressed. I feel no doubt that if there is property in dispute 
between the parties, and the Court thinks it expedient that the 
property should be protected for the benefit of the party 
ultimately entitled to it pending the suit, the Court can properly 
appoint a Receiver of it, even in a suit which prays for no 
other relief than a declaration of some particular right or 
title. This is in accordance with Vythilinga Pandarasannadhi 
v. The Board of Control, Sri Thiagarajaswami Devasthanam, 
Tiruvarur2 and Amar Nath v. Mt. Tehal Kuars. 

The second point taken for the appellant appears to me to 
have more substance in it. O.40,r. 1 empowers the Court, 
where it appears just and convenient, by order to appoint a 
receiver of any property, whether before or after decree. “ The 
Court” is not necessarily the trial Court. The Court which 
makes the order for a Receiver after decree may be the 
Court which passed the decree, or it may be the Appellate 
Court which has become seized of the matter by reason of an 
appeal. The Court which passed the decree has, for example, 


‘the power conferred on it by S. 51 of the Code to appoint a 
. Receiver for the execution of the decree. But that is because 





1. (1908) 20 M.L.J. 638. 2. (1931) 61 M.L.J. 904. 
3. A.I.R. 1922 Lah. 444. 
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the Court which passed the decree still has seisin of the 
property in suit. But if execution has been stayed it certainly 
would not have this power. 


I think that a Court’s power to appoint a Receiver is 
limited to the case where the proceedings are still pending 
before it. Either the suit must be pending, and it will be 
pending after a preliminary decree but before final decree or 
the proceedings in execution of a final decree must be pending. 
In either event the Court in which the suit or proceedings are 
pending will have seisin of the suit or of the property subject 
to exemption; and this will be the basis of the Court’s power 
to appoint a Receiver of it. 


A decree may be partly preliminary and partly final. It 
was so in the present suit. But this is no reason why the 
principle which I have just stated should not apply. In the 
present instance an appeal is pending to the High Court 
against the decree in the plaintiff’s suit, and the High Court 
while upholding the appointment of the special Receiver 
appointed in that suit, has stayed the passing of a final decree 
as regards that in which a preliminary decree only had been 
made by the first Court. 

In these circumstances has the first Court any further 
jurisdiction to appoint a general Receiver of the property in 
suit? It seems to me that the question has been put beyond 
dispute by the Full Bench ruling in Chenna Reddi v. Pedda 
Obi Reddii, It was there said by Sir John Wallis :— 

“ Now after an appeal has been filed, the appellate Court is seised of the 
case and should no doubt be applied to rather than the Court of first instance 
unless the law expressly enjoins the contrary as was held in Pichuvaiyangar 
v. Seshaiyangar? but it isa very different thing to press this principle so far 
as to say that the act of a party in filing an appeal deprives the Court of first 
instance of power to dispose of an application which has been properly made 
to it in the exercise of its jurisdiction”. 

In the Full Bench case an application for review had 
been presented before an appeal had been preferred, and it 
was held that the subsequent filing of the appeal did not 
deprive the Court which gave judgment from entertaining the 
application to review its judgment. And in Palaniappa Chetty 
v. Subrahmanyia Cheitty8 it was held that upon the express 
language of O. 9, r. 13 that the Court which passed an ex 


1. (1909) 19 M.L.J. 388: I.L.R. 32 Mad. 416 (F.B.). 
2, (1894) 5 M.L.J. 39: LL.R. 18 Mad. 214 (F.B.). 
3. (1921) 41 M.L.J. 90: LL.R. 44 Mad. 731. 
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parte decree being the only Court-tó which application to set it 
aside could be made, the Court’s power to dispose of such an 
application was not ousted by the filing of an appeal against it. 

I think that when a decree has become final, and an 
appeal is pending, there is no room for any such exceptions to 
the general rule stated by the Full Bench in respect of the 
power to appoint a Receiver of the property in the suit. The 
appellate Court has become seised of the whole case. The 
Subordinate Court had then no further control over it. The 
High Court was the Court which then had the power to appoint 
a Receiver under O. 40, r. 1. The Sub-Judge’s order appointing 


` a Receiver was therefore beyond his powers and it must be set 


aside. The appeal is allowed with costs. 
KC. , Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE Horwitt. 


P. P. Sundararaja Aiyangar .. Petitioner* (Defendant) 
; U. 
P. L. Mannarsawmi and R. Nara- 

yana Aiyangar Firm by manag- 

ing partner R. snes 

Aiyangar . Respondent (Plaintiff). 

Partnership Act (IX of 1932), Ss. 69 and 74—Partnership unregistered— 
Suit against a debtor for money borrowed before the Act came into force— 
S. 74 whether affects it—Suit not maintainable, 

Where an. unregistered partnership sued a debtor of the firm and the 
question arose whether in view of the fact that money was borrowed before 
the Partnership Act came into force, the suit was maintainable i in the face of 
S. 69 of the Act, 

Held, that S-69 makes it clear that no suit of the description could be 
brought after the Act came’ into force. S. 74 although it keeps intact any 
rights that may have accrued before the Act came into force, does not affect 
the enforcement of the right by means of a suit which is governed by S. 69. 
In view of the plain wording of S. 69 the suit was not maintainable. 


Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Tanjore in S. C. S. No. 810 of 1934.. 

_ R. Kesava Ayyangar for Petitioner. 
© K.V.S esha Ayyangar for Respondent, ` 
The Court delivered the following 
 JupeĪmENT.—This. was a suit by an unregistered partner- 
ship against .a debtor. The. only ae raised. in the suit 








* C. R. P. No.343- of 1935. © ° a January, 1937. 
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and in this petition is whether, in view of the fact that the 
money was borrowed before the Indian Partnership Act came 
into - force, the suit is maintainable in the face of S. 69 of the 
Act. 

S. 69 makes it clear that no suit of the description can be 
brought after the Act comes into force. It is argued that this 
is controlled by S. 74;but S.74in my opinion although it 
keeps intact any rights that may have accrued before the Act 
came into force, does not affect the enforcement of that right 
by means of a suit which is governed by S. .69. By virtue of 
S. 1 of the Act, S. 69 came into force one year after the rest 
of the Act and undoubtedly the purpose of this is to give per- 
sons a year’s grace in bringing suits of this description or in 
getting themselves registered. In view of the plain wording 
of S. 69, I find that the learned District Munsif was wrong in 
holding that this suit was maintainable and in granting a 
decree. The petition is therefore allowed with costs through- 
out and the suit dismissed. 

K. C. -——— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE, CORNISH, 


Parimi Chakrapani Naidu .. Appellani* (Defendant). 
v. 
Mathapalli Venkataraju .. Respondent (Plaintiff). 


Damages--Obstruction to putting up of a bund—Order of Magistrate 
under S. 145, Criminal Procedure Code—Suit in consequence—Right to bund 
established—Obstruct or if liable in damages for loss subsequent to the 
Magistrate’s order. 

The plaintiff put up a bund ona water channel and as the defendant dis- 
puted the plaintiff’s right to put up such a bund he (defendant) removed it 
and applied to the Magistrate under S. 145, Criminal Procedure Code. The 
Magistrate after taking statements from both parties made an order restrain- 
ing the plaintiff from raising a bund or diverting the water until he obtained 
a decree of a Civil Court in his favour. Accordingly the plaintiff got a decree 
in his favour. It was not alleged that in removing the bund the defendant 
had acted maliciously. The plaintiff filed a suit for damages in respect of 
the loss of cultivation of his fields for 3 years subsequent to the order of the 
Magistrate. 

Heid, that the deferidant was not liable as the damage was not directly 
due to the defendant’s wrongful act as there supervened the order of the 
Magistrate which was the direct cause of this damage. 

No suit will lie against a person for procuring an erroneous order from 
a Magistrate. 

Second appeal against the decree of the Court of the 


Subordinate Judge of Cocanada in A.S. No. 117 of 1930 pre- 
* S. A. No. 261 of 1933. ž - 26thFebruary, 1937. 
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ferred against the decree of the Court of the District Munsif 
of Cocanada in O.S. No. 42 of 1928. 

P. V. Rajamannar and R. Subba Rao for Appellant. 

Ch. Raghava Rao for Respondent. 

The Court delivered the following 


JupcmEent.—The defendant is the appellant. He has been 
held liable by the lower appellate Court to damages for the loss 
to the plaintiff of three years’ cultivation of his fields on the 
ground that this loss was caused initially by the .defendant’s. 
wrongful obstruction to the plaintiff’s right to bund a water 
channel. The facts are that plaintiff and defendant had a dis- 
pute over the former’s right io bund this channel. The 
plaintiff put up a bund and the defendant removed it. The 
defendant then laid an information under S. 145 of the 
Criminal Procedure Code. On that information the Magistrate,. 
after taking statements from both parties, made an order that. 
the plaintiff should not raise a bund or divert the water from. 
the channel until he had obtained a decree or order of a com- 
petent Court adjudging him to be entitled to raise such bund. 
A subsequent suit by the plaintiff resulted in his right to bund 
the channel being upheld. The Magistrate’s order was made 
on 21st November, 1924, and plaintiff’s claim for damages is in 
respect of the loss of cultivation of his fields for the years 
1925, 1926 and 1927. The allegation in the plaint in para. 4 is = 


“The defendant afterwards instituted proceedings under S. 147 of the. 
Criminal Procedure Code and got an order restraining the plaintiff from: 


“raising a cross-bund, consequently the plaintiff’s lands were obliged to be 


kept fallow”. 

But in para. 8 the cause of action is laid generally on the 
loss caused to the plaintiff by the defendant’s obstruction to- 
the plaintiff’s right to bund the channel. 

The plaint leaves it somewhat obscure what exactly the 
plaintiff’s ‘cause of action is. But his learned Counsel has. 
argued the case that the defendant’s wrongful interference 
with the plaintiff’s bund being the primary cause of, damage 
suffered by the plaintiff, the order of the Magistrate made 
upon the initiative of the defendant, was only a secondary cause 


` which cannot relieve the defendant of his liability for his. 


initial wrongful act. I think that this position is unsustainable.. 
There can be no doubt that the immediate and proximate cause 
of the plaintiff being deprived of his right to bund the channel! 
was the order of the Magistrate. Indirectly it was due to the 
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defendant’s act in interfering with the plaintiff's bund and to 
his initiating proceedings in anticipation of a possible breach of 
the peace. But the direct cause of the plaintiff’s deprivation 
of the right to take water was the Magistrate’s order. There 
is no allegation in the plaint that the defendant in taking these 
proceedings was actuated by malice. If he had acted mali- 
ciously his position might have been different. It must, 
however, be assumed that he acted from proper motives. The 
order of the Magistrate being an independant act in the course 
of his official duties, the defendant cannot be held responsible 
for it or for the damage suffered by the plaintiff in conse- 
quence of it. The Magistrate’s order was, to use Lord Cave’s 
expression in Harnett v. Bond! “a novus actus interveniens 
sufficient to break the chain of causation” between the defen- 
dant’s wrongful act in removing plaintiff’s bund and the injury 
suffered by the plaintiff in consequence. The House of Lords 
affirmed the judgment of the Court of appeal in the above 
case, reported in Harnett v. Bond2 where Scrutton, L.J., said: 


“There is no doubt that the action of a third party does not necessarily 


break the chain of causation and make subsequent damage too remote. .... 
But it appears to me that where there comes in the chain the act of a person 
who is bound by law to decide a matter judicially and independently, the con- 
sequences of his decision are too remote from the original wrong which gave 
him a chance of deciding. It was on this principle that in Lock v. Ashton’ 
it was decided that a defendant who had wrongfully taken a person into 
custody and brought iim before a Magistrate was not liable for the subse- 
quent remand by the Magistrate, which was a judicial act”. 


No suit will lie against a person for procuring an 
erroneous order from a Magistrate. See Mina Kumari Bibi v. 
Surendra Narain Chakravarty. Iam, therefore, of opinion 
that the lower Court’s judgment was wrong. The decree of 
the lower Court is set aside and’ this appeal is allowed with 
costs. 

S. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice PANDRANG Row. 
Kaliyappa Udayan .. Petitioner* (Accused No. 1). 


Evidence Act (I of 1872), Ss. 123 and 124—Privilege when can be claimed 
for statemenis—Statements during investigation by a forest officer whether 
privileged—Accused has a right to move for their production in Court. 








1. (1925) A. C. 669. 2. (1924) 2 K.B. 517. 
3. (1848) 12 Q.B. 871. 4. (1909) 3 I.C. 12. 
* Cr. R, C. No. 835 of 1936. : 4th February, 1937. 


(Cr. R. P. No. 775 of 1936). 
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Where certain accused were charged under S. 21 (f) of the Madras 
Forest Act and in the course of the inquiry the first accused moved for the 
production of certain statements recorded by the Forest Officer during the 
investigation, but privilege was claimed under Ss. 123 and 124 of the Evidence 
Act, on the questions whether (1) such privilege could be claimed and (2) 
whether, if no such privilege could be claimed and the statements had to be 
produced, they would be admissible in evidence. 

Held, (1) that no privilege could be claimed in respect of the statenients. 
They did not relate to any ‘affairs of state nor could’ they be said to be 
communications made in official confidence the disclosure of which would be 
injurious to public interests. The statements were recorded in the course of 
an investigation permitted by law and there would be absolutely no reason 
why the record of such an investigation should not ‘be made available to the 
Court which heard: the same case judicially. 


(2) that it would be for the Magistrate making the enquiry, after 
perusing the statements and considering the objections as.to their admis- 
sibility, to say whether the statements were admissible in evidence or not. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Second Class Magistrate, Tiruvannamalai, 
dated the 16th day of October, 1936 and made in C. C. 
No. 1623 of 1935. l 

A. S. Sivakaminathan for Petitioner. > 

The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORrDER.—The petitioner and several others were accused 
of being in possession of billets of illicit sandalwood suspected 
to have been removed from a certain-reserve forest and they 
were charged with an offence punishable under’S. 21 (f) of 
the Madras Forest Act. 


Apparently in the course of the enquiry there was an 
attempt made to convert the charge into one of theft or 
dishonest detention of stolen property. In the course of the 
enquiry the first accused moved the Court for the production 
of certain statements recorded by the Forest Range Officer in 
thé course of his investigation in ‘the present ‘case from 
accused 2 and 3 and others. Summons for the production of 
these records appears to have been issued and they appear to 
have been actually produced in Court. Privilege was claimed 
under Ss. 123.and 124 of the Indian Evidence Act. The 
Magistrate thought that such privilege could not be claimed: 
and even addressed the District Forest Officer.on the subject 
expressing that opinion. (Vide the. Sub-Magistrate’s letter 
dated 27th April, 1936, to the District Forest Officer. 
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The Forest Officer appears to have contended that-the 
statements recorded at the time of the investigation were not 
admissible as legal evidence. Finally the Magistrate’s successor 
passed an order disallowing the request of the accused for the 
production of the statement in question. 

The last order of the Magistrate which is now sought to 
be revised is not very clear as to the ground on which the 
request of the accused was refused. There is a reference to 
the privilege claimed under S. 123 of the Indian Evidence Act 
in the order and also to the objection made by the vakil for 
the second accused on the ground that the records were 
inadmissible in evidence. The learned Sub-Magistrate appears 

‘to have mixed up these two questions which ought to have 
been kept separate. 


The first question was can privilege be claimed in respect 
of these statements under Ss. 123 and 124 of the Indian 
Evidence Act? And the second was “ if no such privilege can 
be claimed and the statements have to be produced in Court 
would they be admissible in evidence? 


So far as the first question is concerned it is clear that no 
privilege can be claimed under Ss. 123 and 124 of the Evidence 
Act, in respect of these statements. They do not relate to any 
affairs of state nor can they be said to be communications 
made in official confidence the disclosure of which would be 
injurious to public interests. The statements were recorded in 
the course of an investigation permitted by law and there is 
absolutely no reason why the record of such an investigation 
should not be made available to the Court which hears the 
same case judicially. 

‘I have therefore no doubt that the production of the 
statements in question ought to have been insisted upon by the 
Magistrate and the statements should have beeri permitted to 
be inspected by the first accused at whose instance they were 
called for. ; 

-As regards the other question whether any of the state- 
ments are admissible in evidence in the absence of the state- 
ments themselves it is not possible to pronounce any opinion. It 
will be for the Magistrate after perusing the statements and 
considering the objections as to their admissibility that may be 
raised before him to decide for himself whether any particular 
statement which is sought to be put in as evidence is admissible 
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or not. The Sub-Magistrate is therefore directed to proceed 
with the enquiry in the light of the above observations. 

K. C. Petition allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE VENKATARAMANA RAO. 





S. P. Swami Naidu .. Petitioner* (Petitioner) 
V. 
Natesa Aiyar alias Subramania 
Aiyar and another .. Respondents (Respondents). 


Civil Procedure Code (V of 1908), O. 33, 7.9 (c)—Suil on mortgage as 
pauper— Plaintif claiming the full amount himself—Sixth defendant claiming 
half of it as joint payee—Agreement between them accepting sixth defendants 
utle—If an agreement falling under O. 33,7. 9 (c). 


O. 33, r.9 (c) contemplates an agreement in and by which an interest is 
transferred or created in the subject-matter of the suit in favour of a person 
who is not entitled to itand would not covera case where by virtue ofa 
family settlement between the parties there is a recognition of an antecedent 
title in one of the parties to the suit. 

Where therefore a suit was filed in forma pauperis by C ona mortgage 
executed in favour of A and B, claiming that the mortgage was executed in 
their favour benami for his father and that he was therefore entitled to the 
full amount, impleading thereto, among others, the mortgagors and B’s son, 
who contended that it was not benami, and where pending the suit C and B’s 
son as heir of B was entitled to half the amount thereby declaring that B was 
from the inception of the mortgage entitled to half, 


Held, that it is notan agreement contemplated by O. 33, r.9 (c) of the 
Civil Procedure Code on foot of which the plaintiff C can be dispaupered. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Coimbatore dated 4th March, 1936, and made in I.A. 
No. 149 of 1936, in O. S. No. 240 of 1934. 

S. Muthiah Mudaliar and M. Krishna Bharathi for Peti- 
tioner. 


L. A. Gopalakrishna Aiyar for Respondents. 
The Court delivered the following 


Jupcment.—This is a petition to revise the order of the 
Additional Subordinate Judge of Coimbatore declining to dis- 
pauper the plaintiff under O. 33, r. 9, Civil Procedure Code. 
The plaintiff instituted the suit, out of which this petition 
arises, on a mortgage executed by defendants 1 to 4, in favour 
of his mother and. deceased sister, the mother of the sixth 
defendant in the suit. The case on which the plaintiff came to 


tl aaeeee 





* C. R. P. No. 574 of 1936. 6th January, 1937. 
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Court was, though the mortgage was executed in favour of 
both the plaintiff’s mother and sister, they were really benami- 
dars for the father of the plaintiff, and the plaintiff was the 
person solely entitled to the amount due under the mortgage, 
and therefore he prayed for a mortgage decree for the entire 
amount to be passed in his favour. The case of the sixth 
defendant is that his mother is entitled to half the amount, 
that the allegations relating to benami are false and that he 
was entitled to half the mortgage amount in the right of his 
mother. Among the issues framed in the suit, are the follow- 
ing :— 

1. “ Was the mortgage deed in question taken by the plaintiff’s father 
‘benami in the names of the plaintiff’s mother and sister as alleged by the 
‘plaintiff ?” 


6. “Is the sixth defendant entitled to any portion of the mortgage 
amount?” 


On 13th December, 1936, the plaintiff and sixth defendant 
filed a joint memo. into Court in and by which the plaintiff 
agreed that the sixth defendant is entitled to one half of the 
amount. The result of the arrangement embodied in the said 
memo. is that the plaintiff gives up his contention as to benami. 
The fifth defendant who is a subsequent purchaser of the suit 
property has filed an application to dispauper the plaintiff on 
the ground that the plaintiff has subsequent to the suit entered 
into an arrangement with reference to the subject-matter of 
the suit in and by which the sixth defendant has obtained an 
interest therein and therefore he is liable to be dispaupered. 
‘The lower Court has negatived the contention and dismissed 
the application and the question is, is the view of the lower 
‘Court sound? I am inclined to think it is. O. 33, 1.9 (c) 
-contemplates an agreement in and by which an interest is 
‘transferred or created in the subject-matter of the suit in 
favour of a person who is not entitled to it,'and would not 
cover a case stich as this where by virtue of a family settle- 
‘ment between the parties there is a recognition of an antece- 
‘dent title in one of the parties to the suit. The joint memo. 
‘does no more than declare that the plaintiff’s sister was from 
the inception entitled to half the entire mortgage amount and 
‘that the sixth defendant as her heir would be entitled to it. 
‘O. 33, r. 9 (c) is not intended to affect cases of this descrip- 
tion. Mr. Krishna Bharathi contends that as-under the memo. 
the plaintiff is now entitled to get a decree for half the amount 


the lower Court ought to have found out whether the plaintiff 
78 
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would not be in a position to pay the court-fee for half the- 
amount and given a finding in regard thereto, but this was not 
made a ground for dispaupering the plaintiff. It is open to the- 
fifth defendant if he is so advised, to prefer a separate peti-. 
tion. I therefore do not propose to deal with the said matter 
in this Revision Petition. 

In the result the Civil Revision Petition is dismissed with. 
costs. 

SV. ——. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATUREAT MADRAS.. 

Present :—Mr. Justice KING. 


Nanu Nair .. Petitioner* (Criminal Petitioner). 
A l 
Puthan Veetil Karthiya- 
yini Ammal .. Respondent (Petitioner). 


Criminal Procedure Code (V of 1898), S. 488—Adoptive child—If 
entitled to maintenance from adoptive father—Such child if “ his legitimate- 
or illegitimate child.” 

An adoptive father is not liable under $.488 of the Code of Criminal: 
Procedure to pay maintenance to his adopted child as such child is not “ his. 
legitimate or illegitimate child ” within the meaning of that section. 


Petition under Ss. 435 and 439 of the Code of Criminali 
Procedure, 1898,. praying the High Court to revise the order- 
of the Court of the Joint Magistrate of Palghat, dated the 4th. 
day of June, 1936, and passed in Miscellaneous Case No. 77 of 
1936. , . 

O. K. Nambiar for the Petitioner. 

The Public Prosecutor (L. H. Bewis) on behalf of the: 
Crown. ; 

The Court delivered the following 

JupcMent.—-The question here is whether an adoptive- 
father is liable under S. 488 of the Code of Criminal Procedure 
to pay maintenance to his adopted child. There appears to be- 
no direct authority on the point. In Abdul Rahim v. Mst. 
Amir Begum! however it was held that a step-father is not. 
bound to pay maintenance to his step-son even though. 
apparently before he deserted his wife he had in fact been. 
maintaining the step-son. While sympathising with the point 
of view taken by the learned Joint Magistrate, I must, I think, 








* Cr. R. C. 654 of 1936. 26th February, 1937, ` 
Cr. R. P. 609 of 1936. ae 
1. (1926) LL.R.7 Lah. 365. - E 
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look to the strict words of the section—and from them it seems 
clear that an adopted child does not fall within the phrase “ his 
legitimate or illegitimate child”. 

The order is accordingly set aside so far as it awards 
maintenance for the child. 

S. V. V. ——— Order set aside. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

Present:—Sir Horace Owen Compton Beastey, Ki, 
Chief Justice, Mr. Justice Mocxetr anp Mr, Justice 
LAKSHMANA Rao. 


M. Kanniappa Naicker and Company .. Petitioner* 
v. , 
The Commissioner of Income-tax, 
Madras .. Respondent, 


Income-tax Act (XI of 1922), Ss. 26 (2) and 26.A—Two separate firms 
supplying labour to Port Trust authorities—Termination of their contract on 
a particular date—Tenders called for by the Port Trust authorities—The two 
firms agreeing to join under a single name and entering into the contract— 
Supply of labour under the name of single firm—Whether assessable separate- 
ly on the ground of succession to the same business as required by S. 26 (2). 


Prior to 31st August, 1933, two contractors one called M.L.N. and Sons 
and another partnership firm M.R.N. and R.G. were supplying labour to the 
Madras Port Trust under two separate contracts which expired on that date. 
Till that date, the two firms were separately assessed by the Income-tax 
authorities. Before the date of expiry of the said contract the Port Trust 
authorities, contrary to their previous practice, decided to call for tenders for 
the supply of labour for a period of five years from September, 1933. The two 
firms decided to tender jointly for that contract in pursuance of an informal 
agreement between themselves by which it was agreed to have 50 per cent. of 
the profits and loss to be allotted the M.K.N. & Sons and 25 per cent. each to 
the two members of the other partnership. They succeeded in getting the 
contract and accordingly jointly supplied labour under a single name M.K.N. 
& Company. Subsequently the M.K.N. & Sons applied to the Income-tax 
Officer for the registration of the firm under S: 26-A of the Act, filing the 
instrument of partnership. This application was refused on the ground that 
the instrument of partnership did not specify the shares of the partners in the 
partnership. The questions that arose for decision for the Full Bench were 
(1) whether on the facts of the case the assessee firm did succeed to 
the business of the individual partners within the meaning of S. 26 (2) of the 
Act, and (2) whether a firm constituted under a registered deed of partnership 
of which one member is a firm is not entitled to be registered as a firm for the 
purpose of income-tax merely because while specifying the individual share 
of the profits and loss the instrument does not specify the shares inter se of 
the partner firm. 





* O. P. No. 17 of 1936. 18th December, 1936. 
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Held, that the individual business carried on by the respective persons 
should be considered to have terminated on the dates of the expiry of the 
contract that is 31st of August, 1933. Though they continued to carry on the 
same trade, that is, supply of labour, still what is required is that the business 
should be the same business and not business of the same nature to bring it 
within the meaning of ‘ succession’ toa business as required by S. 26 (2) af 
the Act. The two businesses of M.K.N. & Sons and R.N. and G.N. came to 
an end on the 3ist August, 1933, and thereafter anew partnership (M. & N. & 
Son) was started to carry on business of a similar nature. 


Messrs. Best & Co. v. The Commissioner of Income-tax, Madras, (1932) 
63 M.L.J. 15: LL.R. 55 Mad. 832: 6 I.T.C. 92, distinguished. 
(2) That since the individual shares of the partners were not specified as 
necessary under S, 26-A, the refusal to register the firm was proper. 
Case stated by the Commissioner of Income-tax, Madras, 


was as follows :— 


In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under S. 66 (3) of the 
Indian Income-tax Act (XI of 1922), hereinafter referred to as 
the Act. 


2. The petitioners are a firm constituted under an instrument 
of partnership dated 21st December, 1934. The partners of the 
firm are— 

(1) M. K. Naicker & Sons—a firm consisting of four partners 
constituted under an instrument of partnership dated Ist Novem- 
ber, 1934, and hereinafter referred to as the partner firm, 

(2) M. Raju Naicker, and 

(3) R. Govindarajulu Naicker. 


They carry on business as suppliers of labour within the juris- 
diction of the Income-tax Officer, Madras I Circle. 

3. Prior to lst September, 1933, the three partners of the 
petitioner firm were supplying labour to the Madras Port Trust 
under two separate contracts, one by partner No. | and the other by 
partners Nos. 2 and 3 as a firm, Partner No. 1 then repre- 
sented a Hindu undivided family of which M. K. Naicker was the 
manager and was carrying on the business of supplying labour and 
also another business (carting contract) under the trade name 
“ M. K. Naicker & Sons”. Partners Nos. 2 and 3 were carrying 
on the business of supplying labour as a firm. They had no other 
business. The family represented by M. K. Naicker and the firm 
consisting of partners Nos. 2 and 3 were assessed separately till 
1933-34 (previous year calendar year 1932). The contracts for 
the supply of labour which the partners had with the Madras Port 
Trust expired on 31st August, 1933, and thereafter the Port Trust 
decided to call for tenders for the supply of labour for a period of 
five years from-September, 1933, The three partners of the 
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petitione r firm tendered jointly forthe contractin pursuance of an 
agreemententered into bythem. A translation of the written agree- 
ment dated 3rd July, 1933, is filed, marked Ex. A. They succeeded 
in getting the contract and accordingly continued the same business 
(supplying labour) which they had been doing individually till 
then. The firm executed:a joint agreement dated 5th September, 
1933, with the Port Trust specifying the terms and conditions of 
the contract. An extract of the preamble and paragraph 28 of the 
agreement is filed, inarked Ex. B. Most of the employees of the 
businesses prior to September, 1933, were taken over by the firm 
and the business was carried on in the premises of the partner 
firm (subsequently changed to separate premises) and under the 
vilasam “ M. K. Naicker & Company ”. 


4. M. K. Naicker died on 4th October, 1934, and thereafter 
the joint family which consisted of his four sons became divided. 
These divided members constituted themselves into a firm under 
the old family trade name, viz., M. K. Naicker & Sons and executed 
the deed of partnership dated 1st November, 1934, mentioned in 
paragraph 2 (1) above. This firm and Raju Naicker and Govinda- 
rajulu Naicker, the two other partners who had jointly taken up 
the contract with the Port Trust, then entered into a fresh partner- 
ship evidenced by a deed dated 21st December, 1934, in respect of 
the contract with the Port Trust for supplying labour. The other 
business which M. K. Naicker & Sons was carrying on, viz., carting 
agency, etc., is still continued separately by the firm M. K. Naicker 
& Sons. From Ist September, 1933, the partners have not been 
carrying on labour supply business individually. 


5. For the assessment of the year 1934-35, M. K. Naicker & 
Sons partner No, 1 filed a return showing the income of the labour 
supply business carried on by them during the period Ist January, 
1933 to 3lst August, 1933, the date on which their independent 
contract with the Port Trust expired and their income under other 
heads of the year of account (calendar year 1933). They contend- 
ed that the labour supply business carried on by them had been 
discontinued on Slst August, 1933, and therefore claimed the relief 
provided by S. 25 (3) of the Act. Similarly partners 2 and 3 made 
returns for the tax year 1934-35, the year of account being the 
calendar year 1933 showing the income of the period 1st January 
1933 to 31st August 1933 (the date of the expiry of their indepen- 
dent contract with the Madras Port Trust). They also contended 
that their business of supplying labour was discontinued on 31st 
August, 1933, when their contract with the Port Trust expired and 
that therefore they were entitled to the relief provided by S. 25 (3) 
of the Act.. The Income-tax Officer held that there was no 
discontinuance of the business within the meaning of S. 25 (3) of 
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the Act but that there was a succession within the meaning 
of S. 26 of the Act and accordingly held that the petitioner firm 
was liable to be taxed in respect of the profits earned by its part- 
ners, viz., M. K. Naicker & Sons, Raju Naicker and Govindarajulu 
Naicker. He accordingly required the petitioner firm to make a 
return of its income for the tax year 1934-35. The firm filed a 
return declaring a loss amounting to Rs. 6,475-13-7. Since the 
petitioner firm’s contract with the Port Trust commenced only in 
September, 1933, they wanted ‘‘ September to August” to be 
treated as their ‘‘ previous year” for the purposes of the assess- 
ment. The Income-tax Officer allowed this and in accordance 
with his decision regarding succession mentioned above, he held 
that. for the tax year 1934-35 the petitioner firm was liable to be 
assessed on the profits of its predecessors for the period 1st 
January, 1933 to 31st August, 1933. After examining the accounts 
of the partners of the petitioner firm the Income-tax Officer deter- 
mined the profits of this period to be Rs. 23,064. There is no 
dispute now as regards the amount. 

6. The petitioners applied to the Income-tax Officer’ for the 
registration of their firm “ M.K. Naicker & Co.”. Under S. 26-A 
of the Act, in the form prescribed by R. 3 of the Indian Income- - 
tax Rules, 1922 and filed a copy of the instrument of partnership 
dated 21st December, 1934, under which the firm had been consti- 
tuted. An extract of the preamble and paragraph 5 of the instru- 
ment of partnership is filed marked Ex. C. In the application for 
registration, the shares of the partners of the firm M. K. Naicker 
& Sons were separately shown. This was in accordance with the 
partnership under which that firm had been constituted. But in 
the deed constituting the petitioner firm the share of the four 
partners of the partner firm was given jointly. Since the partner- 
ship deed under which the petitioner firm had been constituted did 
not specify the individual shares of the partners the Income-tax 
Officer refused to register the firm. Anextract of his order is 
filed marked Ex, D. 


7. The petitioners appealed to the Assistant Commissioner 
but without success. An extract of his order is filed, marked 
Ex. E. 


8. The petitioners then filed an application under S. 66 (2) 
of the Act and required my predecessor to refer to the High 
Court three questions alleged to be questions of law. I declined 
to do sọ on the ground that no questions of law arose for decision. 
A copy of my order is filed, marked Ex. F. 


9. The petitioners then moved the High Court under S. 66 
(3) of the Act and in its order dated 13th March, 1936, the High 


Ty THE MADRAS LAW JOURNAL REPORTS. 623 


Court has directed me to state a case and refer the following two 
‘questions :— 

(a) Whether on the facts of this case the assessee firm did 
succeed to the business of the individual partners within the 
meaning of S. 26 (2) of the Indian Income-tax Act? 

(b) Whether a firm constituted under a registered deed of 
partnership of which one member isa firmis not entitled to be 
registered as a firm for the purpose of income-tax merely because 
while specifying the individual share of the profits and losses the 
instrument does not specify the sharesinter se of the partner firm? 

Question (a),—The facts found are:— 

(a) The individual partners were separately carrying on 
the business of supplying labour to the Madras Port Trust until 
31st August, 1933. 

(b) When the Port Trust invited tenders for the supply of 
labour from Ist September, 1933, the partners of the firm tender- 
ed jointly and secured the contract. 

(c) From 1st September, 1933, the partners continued to 
carry on the same business (supply of labour to the Port Trust) 
jointly in accordance with the agreement dated 5th September, 
1933. 

(d) Most of the employees of the old business and the 
goodwill of the individual partners as suppliers of labour are now 
used for the joint business of the three partners in the same line, 
From Ist September, 1933, the individual partners have not been 
carrying on the business of supplying labour separately either to 
the Port Trust or to any other person. 

Iam of the opinion that the facts mentioned above establish 
_ that the business now carried on by the assessee ‘firm is identical 
with the business carried on by the partners’ individually and that 
it is in continuation of the individual business of the partners. 
The effect of the joint contract of the partners with the Port Trust 
is that their separate businesses become amalgamated into one 
business. Prior to lst September, 1933,the business of supplying 
Jabour to the Port Trust consisted of two units, one owned by 
partner No, 1 and the other by partners Nos. 2 and 3. After 1st 
September, 1933, both the units are owned by the three partners 
jointly, no one having any exclusive ownership, of any one unit, 
There is thus a transfer of ownership of the separate businesses 
from the partners concerned to the firm. This, in my opinion, 
amounts to “ succession ” within the meaning of S. 26 (2) of the 
Act. (Sind Light Railway Co., Lid. v. The Commissioner of Income- 
tax, Bombay1,) The question should be answered in the affirmative. 


1. (1932) 6I:T.C. 271. 
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Question (b) —The provisions regarding the registration of 
firms under the Act are contained in S. 26-A and rr. 2-6of the 
Indian Income-tax Rules, 1922. S.26-A and paragraph 2 of the 
form of application prescribed by r.3 require that the individual 
shares of the partners should be specified in the instrument of 
partnership which is presented for registration. In this case the 
partners of the petitioner firm are six in number, four of whom: 
constitute a separate firm governed by a separate instrument of 
partnership, The share of the partner firm is 7 annas in the rupee.. 
The shares inter se of the partners of the partner firm have to be 
ascertained from another instrument which was not presented 
along with the application for registration. The section clearly 
lays down that the share of each individual partner should be 
specified in the deed of partnership. Since this has not been done 
in this particular case, registration was rightly refused, The 
question should be answered in the negative. 


G. Ramakrishna Aiyar and T. Muniswamy Reddi for 
Petitioner, 


M. Patanjali Sastri, T. K. Sundararamanand C. S. Rama 
Rao Saheb for Respondent. 


The Court delivered the following 
JupGmMEnt.—The questions propounded are :-— 


“ (a) Whether on the facts of this case the assessee firm did succeed to 
the business of the individual partners within the meaning of S. 26 (2) of 
the Indian Income-tax Act? ” and 


“(b) whether a firm constituted’under a registered deed of partnership 
of which one member is a firm is not entitled to be registered asa firm for 
the purpose of income-tax merely because while specifying the individual 
share of the profits and losses the instrument does not specify the shares inter 
se of the partner firm.” 


Prior to the 31st August, 1933, a firm called M.K. Naicker 
& Sons was supplying labourto the Madras Port Trust under 
a contract which expired on the 31st August, 1933, and M. Raju 
Naicker and R. Govindarajulu Naicker in partnership had a 
similar contract with the Madras Port Trust which also expired 
onthe same date. The labour under the contract was supplied 
by the former partnership M. K. Naicker & Sons to two 
godowns belonging to the Madras Port Trust and by the latter 
partners to two other godowns also belonging to the Madras 
Port Trust. Until 1933-1934 the family represented by M. K. | 
Naicker & Sons which was an undivided family and the firm 
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consisting of M. Raju Naicker and R. Govindarajulu Naicker 
were separately assessed.: The managing member of the 
former firm had for mariy years been supplying labour to the 
Madras Port Trust under similar contracts. When the before- 
mentioned contracts were about to expire, the Port Trust, 
contrary to their previous practice, decided to call for tenders 
for the supply of labour for a period of five years from 
September, 1933, the previous practice having been to grant 
contracts without calling for tenders. M.K. Naicker & Sons 
and the other partnership decided-to tender jointly for this 
contract in pursuance of an informal agreement entered into 
between them on 3rd July, 1933, in which it was agreed that if 
the tender should be accepted by the Port Trust, 50 per cent. 
of the profits and losses would be allotted to M. K. Naicker & 
Sons, 25 per cent. to Raju Naicker and 25 percent. to Govinda- 
rajulu Naicker and that an acceptance of the tender a detailed 
partnership agreement would be executed and registered. 
These persons succeeded in getting the contract and according- 
ly jointly supplied labour to the four godowns of the 
Madras Port Trust which they had previously done individual- 
ly and on the 21st December, 1934, executed a deed of partner- 
ship in respect of a firm styled M.K. Naicker & Co., the 
present petitioners M. K. Naicker & Sons, consisting 
of four partners, being called the partners of the first part and 
Raju Naicker and Govindarajulu Naicker partners of the 
second and third part respectively, and their shares in the 
‘profits and losses were specified as follows: M.K. Naicker & 
Sons 7 annas in the rupee; Raju Naicker 5 annas in the rupee 
and Govindarajulu Naicker 4 annas in the rupee. Under the 
document the partners who are described as three in number 
agreed to carry on the labour supply to the Madras Port Trust 
in pursuance of an agreement made by M. K. Naicker & Co., 
with the latter dated 5th September, 1933. Subsequently M.K. 
Naicker & Co. applied to the Income-tax Officer for the 
registration of the firm under S. 26-A of the Act filing the 
instrument of partnership already referred to dated the 21st 
December, 1934. This application was refused on the ground 
that the instrument of partnership did not specify the shares of 
the partners in the partnership. This point will be dealt with 
when we come to consider question (b) and as regards ques- 
tion (a) some further facts must be stated and they are that 
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F.B. Sons filed a return showing the income of the labour supply 
Kanmappa business carried on by them during the period Ist January, 
Naicker 1933 to 31st August, 1933, the date on which their independent 

Co. A 5 : 7 
v contract with the Port Trust expired, contending that the 
ane labour supply business carried on by them had been discontinued 
Tncome-tax, on 31st August, 1933 and therefore claiming the relief provided 
adras. by S. 25 (3) of the Act. Raju Naicker and Govindarajulu 
Naicker made a similar return and claim. The Income-tax 
Officer held that there was no discontinuance of the business 
within the meaning of S. 25 (3) of the Act but that there was 
a “succession” within the meaning of S. 26 (2) of the Act and 
held that the firm of M. K. -Naicker & Co. (the assessees 
here) was liable to be taxed in respect of the profits earned 
by M. K. Naicker & Sons and the partnership of Raju Naicker 
and Govindarajulu Naicker. He accordingly required M. K, 
Naicker & Co. to make a return of its income for the tax year 
1934-1935. The firm filed a return declaring a loss amounting 
to Rs. 6,475-13-7. Since the assessee firm’s contract with the 
Port Trust commenced only in September, 1933, they required 
“September to August” to be treated as their “previous” year 
for the purposes of the assessment. This claim was allowed 
but the Income-tax Officer’held that for the year 1934-1935, 
M. K. Naicker & Co. was liable to be assessed on the profits 
of M. K. Naicker & Sons, and the partnership of Raju 
Naicker and Govindarajulu Naicker for the period January, 
1933 and 3ist August, 1933 andhe determined the profits of 
this period tobe Rs. 23,064. ; 


The facts have been found by the Income-tax Com- 
missioner as follows: (a) The individual partners were 
separately carrying on the business of supplying labour to the 
Madras Port Trust until 31st August, 1933; (b) when the 
Port Trust invited tenders for the supply of labour from Ist 
September, 1933, the partners of the firm tendered jointly and 
secured the contract; (c) from Ist September, 1933, the 
partners continued to carry on the same business (supply of 
labour to the Port Trust) jointly in accordance with the agree- 
ment dated 5th September, 1933; (d) most of the employees 
of the old business and the goodwill of the individual partners 
as suppliers of labour are now used for the joint business of 
the three partnersin the same line. From Ist September, 1933, 
the individual partners have not been carrying on the business 
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of supplying labour separately either to the Port Trust or to 
any other person. The Commissioner is of the opinion that 
the facts before stated by him establish that the business carried 
on by M. K. Naicker & Co., is identical with the business 
carried on by M. K. Naicker & Sons and Raju Naicker and 
‘Govindarajulu Naicker individually, that it is in continuation 
of the individual business of the partners, that the effect of the 
joint contract of the partners with the Port Trust is that their 
separate businesses became amalgamated into one business, that 
prior to Ist September, 1933, the business of supplying labour 
to the Port Trust consisted of two units, one owned by M. K. 
Naicker & Sons and the other by Raju Naicker and Govinda- 
rajulu Naicker, that after Ist September took these units are 
owned by M.K. Naicker & Co., no one having any exclusive 
ownership of any one unit, that there is thus a transfer of 
ownership of the separate business from the partners concerned 
to the firm and that this amounts to “succession” within the 
meaning of S. 26 (2) of the Act; and in support of this 
opinion he relies upon Messrs. Best & Co. v. Commissioner of 
. Income-tax, Madras.1 Taking question (a) first, the relevant 
section is S. 26 (2) of the Act which reads as follows :— 
“Where at the time of making assessment under S. 23, it is found that 
the person carrying on any business, profession or vocation has been suc- 
ceeded in such capacity by another person, the assessment shall be made, on 
such person succeeding, as if he had been carrying on the business, profession 


or vocation throughout the previous year, and as if he had received the 
whole of the profits for that year”. 


The requisites of that sub-section, therefore, are that there 
must be a business in existence prior to the date of an assess- 
ment being made and that on the date of the making of the 
assessment it must be carried on by a different person to the 
person who carried it on prior to the date of the assessment, 
that is to say, the business must be the same but the person 
carrying it on must be different. For the Commissioner of 
Income-tax, Bell v. National Provincial Bank of England, Ltd.2, 
was relied upon. The question there was whether the res- 
pondent Bank which acquired by purchase the business of the 
County of Stafford Bank succeeded to the business of the 
latter Bank within the meaning of r.4 of the Ist and 2nd cases 
of schedule D, S. 100 of the Income-tax Act of 1842, the 
material part of which is similar to the sub-section in question 





1. (1932) 63 M.L.J. 15: 1.L.R. 55 Mad. 832: 6 I.T.C. 92, 
2. (1904) 5 T.C. 1. 
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here. On page 10 the Master of the Rolls says :— 

“Tt seems to me that the words of r. 4 are plain, and that if the National 
Provincial Bank had not existed, but some new company had been formed 
to take over for the first time the business of the Stafford Bank, there would 
have been a case directly falling in terms within the words of the 4th Rule: 
“If any person shall have succeeded to any trade, manufacture, adventure or 
concern.’ In the case I put up a new company formed for the first time and 
acquiring the Stafford Bank, that would clearly bea case of a person suc- 
ceeding toa concern. What difference does it make that that person who 
succeeds to the concern should himself already have an existing business? 
Does he the less succeed to the new business because he had the old one? It 
seems to me certainly not. He had the old one before. He has the old one 
still and the new one in addition and to that new one, it seems to me, he has. 
succeeded.” 


It was accordingly held that there had been a succession 
within the meaning of the 4th Rule. There, there was a 
definite existing business, namely, the respondent Bank. 
There was also a definite and distinct business, the Stafford 
Bank. The former Bank became the owners by purchase 
of the latter. Therefore, the business of the latter was 
at the date of the assessment being carried on by a 
different body, namely, the Respondent Bank and, as 
the Master of the Rolls put it, it had clearly succeeded to 
that business. The present case, in our opinion, is distin- 
guishable from Bell v. National Provincial Bank of England, 
Lid.1, for the following reason, namely, that at the time of the 
purchase of the Stafford Bank it was an existing business which 
could and probably would have been continued under the same 
ownership for years. Here, the facts are entirely different 
and for this purpose the nature of the businesses which were 
going on prior to the date of the assessment in question here 
must be examined. ‘Those businesses were to supply cooly 
labour to certain godowns belonging to the Madras Port 
Trust and were being conducted under contracts of specified 
durations. There is nothing to show that on the 
termination of any contract the next contract was bound to 
go to either of the firms carrying on these businesses which 
it is important to note existed solely for the purposes of 
those contracts, because it is not suggested that either of the 
partnerships carried on any other businesses in connection 
with the supply of labour except that M. K. Naicker & Sons. 
had a small contract business. In our view, these businesses 
must be held to have terminated on the dates of the 
expiry of each contract, that is to say, the business of M.K, 


1. (1904) 5 T.C. 1, 
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Naicker & Sons terminated on the 31st August, 1933, and that 
of Raju Naicker and Govindarajulu Naicker on the same date. 
Reference was made by the Commissioner of Income-tax to 
the goodwill of these firms but we were unable to get from 
Mr. Patanjali Sastri any helpful reply in answer to questions 
put by us as to what could possibly be the goodwill attaching 
to such businesses. Unlike the case of the Stafford Bank, there 
was nothing which either of these partnerships could sell to any 
one for example in. August, 1933, or to take an earlier date 
July when these two entities informally agreed to make a joint 
tender’ for the contract in question. They had no contract 
lasting beyond 31st August, 1933, to sell, even supposing the 
Madras Port Trust would permit them to do so. It is conced- 
ed also that M.K. Naicker & Co. did not take over any of the 
assets or liabilities of the businesses carried on by M. K. 
Naicker & Sons and Raju Naicker and Govindarajulu Naicker. 
Whereas in Bell v. National Provincial Bank of England, Ltd.\, 
the latter took over Stafford Bank’s existing business and its 
clients and also its premises. The Income-tax Officer’s main 
reason for the assessment is that these persons had for several 
years possessed the monopoly of supplying labour to the Port 
Trust and finding that their monopoly was about to come to 
an end owing to the adoption by the Port Trust of the policy 
of inviting tenders and in order to secure continuity for their 
business they entered into a partnership and put in their tender 
for the contract and as they were successful they found them- 
Selves in a position to continue the business without a break. 
It is quite correct that they continued to supply labour to the 
godowns of the Madras Port Trust as before and that what 
they did after 3lst August, 1933, was the business of the same 
nature as before. But in our view what the section requires 
is that it should be the same business and not business of the 
same nature and we think that this is the mistake which has been 
made by the Commissioner of Income-tax when he finds that 
“the partners continued to carry on ihe same business (supply 
of labour to the Port Trust)”. This is not a case like Messrs, 
Best & Co. v. Commissioner of Income-tax, Madras2. There 
Best & Co. were carrying on a number of businesses in their 
own name and as proprietors of concerns under different 
names. Amongst the latter was the Eagle Rolling Mills. This 
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2. (1932) BALI 15: LLR. 55 Mad. 832: 6 I.T.C. 92. 
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business they sold to a new company floated for acquiring it as 
a going concern and it was held that the new company had 
succeeded Best & Co., within the meaning of S. 26 (2) of the 
Act. That was a plain case of an existing company being 
purchased by another as in Bell v. National Provincial Bank of 
England, Lid.1, In our view, the two businesses of M. K. 
Naicker & Sons and Raju Naicker and Govindarajulu Naicker 
came to an end on the 3lst August, 1933, and thereafter a new 
partnership (M.K. Naicker & Co.) was started to carry on a 
business of a similar nature. There was therefore no ‘succes- 
sion” to a business as is required by S. 26 (2) of the Act. 

There remains question (b) to be considered. The pro- 
cedure relating to registration of firms is laid down in S. 26-A 
of the Act which is as follows :— 

(1) Application may be made to the Income-tax Officer 
on behalf of any firm, constituted under an instrument of 
partnership specifying the individual shares of the partners, 
for registration for the purposes of this Act and of any other 
enactment for the time being in force relating to income-tax or 
super-tax. 

(2) The application shall be made by such person or 
persons and at such times and shall contain such particulars. 
and shall be in such forms, and be verified in such manner, as 
may be prescribed ; and it shall be dealt with by the Income-tax. 
Officer in such manner as may be prescribed. 

It is the former sub-section that is in question here. The 
application was refused on the ground that the individual. 
shares of the partners were not specified in the instrument of 
partnership. The instrument of partnership as has already 
been stated treats the partnership of M.K. Naicker & Sons. 
which was made up of four partners as one of the three 
partners in the firm of M. K. Naicker & Co., and to this. 
partnership a 7 annas share in the rupee in the profits and. 
losses is given. The contention of Income-tax authorities is. 
that as M. K. Naicker & Sons consists of four partners, the- 
shares of each of them should have been set out in the partner- 
ship deed (Ex. C). The shares of the partners in M. K. 
Naicker & Sons were each Re. 0-1-9 totalling 7 annas and as. 
that partnership had previously been registered, a reference to 


‘the instrument relating to it, a copy of which was filed with 





1, (1904) 5 T.C. 1. 
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the Income-tax authorities, would show this. Not only would 
the Income-tax authorities be aware of what the shares of the 
partners were—and it is conceded that they did not know—but 
the application for registration itself set out the individual shares 
of the partners of M.K. Naicker & Sons. Notwithstanding 
this knowledge the Income-tax Officer—and his action has 
been upheld by the Commissioner—presumably took the view 
that he was rigidly bound by the words of the section and 
that as in the instrument of partnership these individual shares 
were not given, registration must be refused. The object in 
requiring this information is in order that the Income-tax 
authorities may determine what the profit received by each of 
the partners from the partnership profits-is and in order to 
prevent the profits from being distributed to the partners 
otherwise than in accordance with the shares of the partners 
as shown in the instrument of partnership registered under 
the Act and to prevent any partner returning his income below 
its real amount. We think that this isa hard case in view of the 
fact that the Income-tax authorities were really awareof the 
shares of the partners; but the words of the sub-section do not 
seem to us to permit of any elasticity of construction. S. 28 
(2) also points to the same conclusion. The individual shares 
of the partners must be specified in the instrument of partner- 
ship. They were not., That being so, the Income-tax Officer 
could refuse registration on that ground. The answer to this 
question, therefore, must be in the negative. 

As regards cost, as the main contention has been upon 
question (a) and the assessees have succeeded, in our opinion 
they are entitled to the costs which we fix at Rs. 250. The 
Rs. 100 deposited by the assessees is ordered to be refunded to 
them. 


K. C. i Questions answered in 
the negative. 


F.B. 
Kanniappa 
Naicker 
& Co. 

v 
Commis- 
sioner of 
Income-tax,. 
Madras. 


Venkata- 
raju Garu 


v. 

Maharajah 

of Pitha- 
puram. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VARADACHARIAR AND Mr. Jus- 
TICE HORWILL. 


Kotta Venkataraju Garu .. Appellant* (Petitioner in C. 
M.P. No. 2476 of 1936 on 
the file of the High Court 
—-Appellant in S. A. No. 
848 of 1932—6th Defen- 
dant) 

v. 
Sri Rajah Sahib Meharban-I- 
Dostan Sri Raja Ravu 
Kumara Mahipathi Surya 
Rao Bahadur Garu, Sirdar, 
Rajahmundry Sirkar and 
Maharajah of Pithapuram, 
and others .. Respondents (Respondents in 
do.—Plaintiff and Defen- 
dants 1 to 5). 
Practice and procedure—Civil Procedure Code, O. 9, r. 13—~Dismissal for 
default—Counsel engaged in another Court~—Application to restore—Con- 


sideration in dealing with such an application—Courses open to members of 
the bar. 

Where when an appeal was called on for hearing the advocate for the 
appellant was absent being engaged in another Court and the appellate Court 
consequently dismissed the appeal for default, and an application was there- 
upon put in to restore the appeal. 

Held, that in dealing with applications of this kind, the Court has to con- 
sider the position of the party concerned rather than the conduct of the 
members of the bar, though it may sometimes be difficult to disassociate the 
one from the other. The Court has to see if there has been something 
equivalent to misconduct or gross negligence on the part of the party or of 
his counsel or something which cannot be set right by his being ordered to 
pay costs; more so when it is an appeal before the High Court where it some- 
times happens that the party is not present here at all, having entrusted his 
case to counsel. 

Observations of Jai Lal, J, in Abdul Aziz v. The Punjab National Bank, 
Lid., (1928) I.L.R. 10 Lah. 570, approved. 


Appeal under cl. 15 of the’ Letters Patent against the 
order of the Honourable Mr. Justice Cornish dated 14th 
August, 1936, and made in C.M.P. No. 2676 of 1936 petition 
for setting aside the order of dismissal for default, and 
to restore S. A. No. 848 of 1932 preferred to the High Court 





*L. P. A. No. 89 of 1936. 10th November, 1936. 
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against the decree of the District Court, East Godavari at 
Rajahmundry in A.S. No. 81 of 1930 (Land Suit No. 2 of 1930 
on the file of the Court of the Deputy Collector’s Court of 
Cocanada, Head Quarters Division). 

V. Suryanarayana for Appellant. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. Subramanian for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J.—This Letters Patent Appeal has been 
preferred against an order of Cornish, J., refusing to restore 
S.A. No. 848 of 1932 which was dismissed under O. 41, r. 17, 
Civil Procedure Code, as the appellant’s counsel did not appear 
when the case was called. In support of the application, a 
verified petition has been filed by the counsel engaged in the 
case and it is there stated that at the time the second appeal 
came on before our learned brother, the counsel was actually 
engaged in arguing a case before another division bench, that 
he did not make other arrangements for the second appeal 
because he expected the case before the division bench to be 
over earlier but that to meet all contingencies he had asked a 
representation to be made to our learned brother if the case 


should be reached earlier, that he was actually engaged before. 


another bench and that he would be before Cornish, J., in a 
‘few minutes. 


When the matter came on before us on a previous 
occasion, a question had been raised bythe office whether the 
appeal was competent without leave granted by the learned 
Judge himself. Mr. Suryanarayana maintained that as this was 
not an order relating to the appellate decree itself no leave was 
necessary under the terms of cl. 15 of the Letters Patent. But 
as the point was not free from doubt, we preferred to allow 
the case to stand over to enable Mr. Suryanarayana to apply to 
Cornish, J., himself for leave. Leave has since been obtained. 


_ We think it proper to refer here to the observations made 
by the learned Judge at the time that he granted leave because 
these observations make it clearthat while it might be true that 
Mr. Suryanarayana had made proper arrangements for his 
difficulty being represented to the learned Judge, there was 
some mistake in carrying out these. instructions so that the 
learned Judge was not properly informed of the exact situation. 
‘His observations leave little doubt in our mind that if only the 

80 
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puram. 


Varada- 
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Maharajah 
of Pitha- 

, puram. 
Varada- 
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matter had been properly placed before the learned Judge, this 
unfortunate situation would not have arisen. l 
The application was not opposed even before the learned 
Judge; and before us it has been very fairly stated on behalf 
of the respondents that they do not oppose the appeal. In these 
circumstances, we have less difficulty in dealing with the 
matter than we should otherwise have. We would only point 
out that in dealing with applications of this kind, the Court 
has to consider the position of the party concerned rather than 
the conduct of the members of the bar, though it may some- 
times be difficult to disassociate the one from the other. As 
regards the position of the party, it was observed in Aruna- 
chala Aiyar v. Subbaramiah1 that a litigant should not be 
deprived of hearing unless there has been something equivalent 
to misconduct or gross negligence on his part or something 
which cannot be set right by his being ordered to pay costs: 
Where the non-appearance is due io the default of the counsel 
engaged in the case, a similar consideration will mutatis 
mutandis be applicable, when the Court has to decide whether 
there was sufficient cause for the non-appearance of the party 
or of his counsel. This consideration is all the more weighty 
when dealing with cases of default in appearance before this 
Court, because it may sometimes happen that the party is not 
present here at all, having entrusted his case to counsel here 
(cf. Raja Ajai Verma v. Baldeo Prasad2). It will be unmerited 
hardship if the party’s interests should be irreparably pre- 
judiced by reason of every default on the part of counsel. 
From the point of view of the duty of the members of the 
bar, we have no doubt that every endeavour will be made to 
maintain and if possible improve upon the traditions of cordia- 
lity between the bench and the bar and that no endeavour will 
be lacking on the part of the members of the bar to facilitate 
the disposal of work before the Court as far as possible. 
In this view we strongly commend to the profession the 
remarks made by Cornish, J., in his note.* It is difficult to 








1. (1922) 43 M.L.J. 632: LL.R. 46 Mad. 60. 
2. (1929) I.L.R. 52 All. 536. 


*IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice CORNISH, 


In view of the difficulty suggested by Varadachariar and Horwill, JJ., I 
give leave to appeal. But I think it right that I should formally state my 
reasons in writing which I stated orally, for my refusal to allow the C. M, P. 
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lay down any general rule as to what will constitute “sufficient 
cause ” for non-appearance in cases of default of appearance 
by counsel engaged in a case. The observations of Jai Lal, J., 
in Abdul Aziz v. The Punjab National Bank, Lid.1, seem to us, 
if we may say so, to lay down a safe guide in matters of this 
kind.- With these remarks we allow the appeal and direct the 
restoration of second appeal No. 848 of 1932. There will be 
no order as to costs either in the Letters Patent Appeal or in 
the application before Cornish, J. 


S. V.V. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice MOCKETT. 
Bommi Reddi Muni Reddi .. Appellant* (Applicant- 


Judgment-debtor) 
v. 


Perur Subbiah .. Respondent (Respon- 
dent-Decree-holder). 


Registration Act (XVI of 1908), Ss.74 and 75 (4)—Enquiry by Registrar 
regarding execution of a document—Direction as to costs—Execution to con- 
form to Civil Procedure Code, O: 21. 

Sub-S. (4) of S. 75 of the Registration Act expressly empowers a 
Registrar to send his order for costs for execution exactly as if they had 
been awarded in a suit, and the method of their recovery is to be in accord- 


ance with the Code of Civil Procedure, that is to say, under the provisions 
of O. 21 of the Code. 


Appeal against the order of the District Court of Cud- 
dappah dated the 19th day of April, 1934 and made in A. S. 
No. 97 of 1933 preferred against the order of the Court of the 
District Munsif of Proddatur dated 11th April, 1933 and made 
in E.A. No. 295 of 1933 in E.P. No. 167 of 1933 in Cuddappah- 
Chittoor Application No. 2 of 1930 on the file of the District 
Registrar of Cuddappah-Chittoor. 


The case was posted third in the list after a part heard and some applications 
toexcuse delay. When it was called on nobody was present on behalf of the 
appellant. After some delay, during which the advocate was sent for, a clerk 
came and said that the advocate was engaged in another Court. I pointed out 
in dismissing the C.M.P. that the advocate so placed could have done one of 
three things: he might have got some friend to inform the judge when 
he came into Court of his difficulty and asked for the case to be passed over; 
or he might have come to the judge in his room; or he might have written a 
note to the judge. * * * * * Rest omitted as unnecessary for the 
report. 
1. (1929) LL.R. 10 Lah. 570 at 578 and 579. 
*A, A. A. O. No, 145 of 1934. 5th February, 1937, 
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T. K. Srinivasathathachariar for Appellant. 


S. Kothandarama Nainar for Ch. Raghava Rao for 
Respondent. 


The Court delivered the following 


Jupcment.—The only question here is whether, under 
S. 75, sub-S, (4), of the Indian Registration Act, an order of 
the Registrar made under that section can be executed by a 
District Munsif. The District Registrar of Cuddappah held an 
enquiry under S. 74 and made an award of Rs. 329-14-0 as 
costs against the respondent, which he sent to the District 
Munsiff’s Court of Proddatur for execution. The District 
Munsiff held that he had no power to execute it, and that order 
was reversed on appeal by the learned District Judge of 
Cuddappah against whose order this appeal has been filed. 


S. 75, sub-S. (4) is as follows: 


“The Registrar may, for the purpose of any enquiry under S. 74, summon 
and enforce the attendance of witnesses and compel them to give evidence, as 
if he were a Civil Court, and he may also direct by whom the whole or any 
part of the costs of any such enquiry shall be recoverable as if they had been 
awarded in a suit under the Code of Civil Procedure, 1908”. 

Now that sub-section presumes that the Registrar is not a 
Civil Court. This High Court in two decisions Manavala 
Goundan v. Kumarappa Reddy! and Naganna v. Pattabhi- 
ramayya2, has already held that his proceedings are not open 
to revision under S. 115, Civil Procedure Code. But I 
consider the meaning of the latter part of the sub-section to 
be that, although he is not a Civil Court, yet any costs ordered 
by him can be recovered as if he were a Civil Court and as if 
those costs had been awarded in a suit under the Code of 
Civil Procedure. Otherwise a Registrar’s order as to costs is 
futile as I can find no other machinery for their recovery out- 
side S. 75 of the Indian Registration Act. G.O. No. 1597 
dated the 8th of July 1879 has been quoted to me, which 
purports to empower a Registrar to imprison persons for non- 
payment of costs decreed by him; but that does not decide this 
matter. In any case the same Government order states as an 
axiom what is now a matter for decision, namely, that an 
order for costs can be executed through a Civil Court in the 





1, (1907) 17 M.L.J. 313: I.L.R. 30 Mad. 326. 
2. (1927) 54 M.L.J. 595: LL.R. 51 Mad. 245, 
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ordinary way. I prefer to place my decision on what I con- 
sider to be clear words of sub-S. (4) which, in the view I 
take, expressly empowers a Registrar to send his order for 
costs for execution exactly as if they had been awarded in a 
suit, and the method of their recovery is to be in accordance 
with the Code of Civil Procedure, that is to say, under the 
provisions of O. 21, etc. It is surprising that this matter has 
never come up for formal decision before. 

The appeal will be dismissed with costs. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JusTICE VARADACHARIAR AND MR. 
Justice Kine. 





A. Subramania Aiyar .. Petitioner* (Petitioner) 
v. 
S. Meenakshisundaram Chettiar 
and another .. Respondents (Respondents). 


Provincial Insolvency Act (V of 1920); S. 28, cl. (7) and S. 34, el. (2)— 
‘When he is adjudged an insolvent’ in S. 34, cl. (2)—~Material date—If date of 
petition or date of adjudication—Effect of relation back of order of adjudica- 
tion. 

A debt that could have been enforced ina court of law on the date of 
the presentation of the insolvency petition but in respect of which the remedy 
by suit had become barred by limitation before the date of the order of 
adjudication is a debt which could be proved under the Insolvency Act and 


can be admitted by the Official Receiver in the schedule. In view of the . 


provision in S. 28 (7) of the Provincial Insolvency Act as to ‘ relation back’ 
the criterion or material date for purposes of S. 34, cl. (2) is ‘ the date of the 
filing of the petition.” 


Nizam v. Babu Ram, (1933) I.L.R. 14 Lah. 730 and Byramji Bomanji v. 


Official Assignee Bombay, A.I.R. 1936 Bom. 130, followed. 

Petition under S. 75 (1) of Act V of 1920 praying the 
High Court to revise the order of the District Court of 
Tinnevelly dated 14th February, 1935 and made in C. M. A. 
No. 28 of 1933, preferred against the order of the Court of 
the Additional Subordinate Judge of Tinnevelly dated 14th 
March, 1933 and made in I.A. No. 209 of 1932 (in I. P. No. 14 
of 1928 Sub-Court, Tinnevelly). 


T. Krishnaswamy Aiyangar and S. K. Narasimhachari for 
Petitioner. 


N. Rajagopala Atyangar and S. Tyagarajan for Res- | 


pondents. l : 





* C. R. P, No. 1097 of 1935. ~ Sth February, 1937. 
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The judgment of the Court was delivered by 


Varadachariar, J—This Civil Revision Petition (under 
S. 75 of ‘the Provincial Insolvency Act) arises out of an 
application praying that the respondents’ debts which were 
admitted by the Official Receiver may be expunged from the 
schedule. The matter has been dealt with in the courts below 
on the assumption that the respondents’ claim could have been 
enforced in a court of law on the date of the presentation of 
the insolvency petition but that the remedy by suit had become 
barred by limitation before the date of the order of adjudica- 
tion. The case has been argued before us on the same 
assumption. 

S. 34 (2) of Act V of 1920 provides that all debts to 
which the insolvent is subject when he is adjudged an insolvent 
(etc.) shall be debts provable under the Act. The Courts 
below have upheld the respondents’ contention that in view of 
the provision in S. 28 (7) as to ‘ relation back’ the “ criterion 
date was the date of the filing of the petition ” ; in support of 
the conclusion, they have relied on Venkata Hanumantha Rao 
v. Gangayyal, where it was held that a petition duly filed by a 
creditor might under S. 16 be allowed to be continued by 
another creditor whose claim might (if a suit were-necessary ) 
have become barred between the date of the presentation of 
the insolvency petition and the date of the substitution. The 
trial court further relied on the use of the expression “the 
commencement of the insolvency” in the course of the judg- 
ment in Sivasubramania v. Theethiappa2. The latter case is 
clearly distinguishable; but as regards the former case, it 
cannot be denied that the reasoning on which the decision has 
been based affords support to the respondent’s contention, 
though it is perhaps possible to justify the decision on a 
different ground, viz., that the petition filed by a creditor must 
be regarded as a kind of representative proceeding and that 
the other creditors are in a sense parties thereto even from the 
outset. 

There are two decisions directly in point, one of the 
Lahore High Court, under the Provincial Insolvency Act 
(Nizam v. Babu Ram’) and the other of the Bombay High 








1, (1928) 55°M.L.J. 168: I.L.R. 51 Mad. 594. 
2. (1923) 45 M.L.J. 166: I.L.R. 47 Mad. 120. 
3. (1933) I.L.R. 14 Lah. 730. 
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Court, under the Presidency Towns Insolvency Act (Byramji 
Bomanji v. Official Assignee, Bombay) ; and they support the 
conclusion arrived at by the Courts below. In Sankaranarayana 
Aiyar v. Alagiri Aiyar2 and Rangiah v. Appaji Raos, there are 
observations to the effect that on the ground of principle, if not 
also asa matter of construction, the relation-back doctrine must 
be held to govern the interpretation of the expression ‘ order 
of adjudication’ occurring in some of the later sections of the 
Act. In Aitchuta Ramayya Garu v. Official Receiver, East 
Godavari4, both the learned Judges expressed the opinion that 
the restriction imposed by cl. (2) of S. 28 on the institution 
of suits by creditors must in view of S. 28 (7) be held to 
relate back to the date of the presentation of the petition; and 
if this were the correct view, it would only be logical to hold 
that even for purposes of S. 34-(2), the same is the material 
date (cf. Harrison v. Kirk). 


Having heard the point fully argued we think it right to 
say that if the matter were res integra, we should have hesitated 
o come to the conclusion reached or suggested in the cases 
above referred to. The scheme of the English Bankruptcy 
Law since 1883 is to regard the date of the receiving order as 
the material date for questions like the present and to dissociate 
them from questions relating to the vesting of the title in the 
trustee (which only follows on adjudication) and from the 
doctrine as to ‘relation back’ whose purpose and effect were 
explained by the Master of the Rolls in Pollitt, In res. The 
observations in some of the earlier English decisions 
(which have been quoted in the later cases) must, it seems to 
_ us, be understood with due regard to the state of the law when 
those cases were decided. The Provincial Insolvency Act 
however has not wholly followed the scheme of the English 
Act of 1883; not only has it not introduced the intermediate 
stage of a ‘receiving order’ but it has departed from modern 
English practice in fixing the date of the presentation of the 
Insolvency petition as the material date for most purposes. In 
the notes appended to the Bill of 1905, it was stated that this 
was considered to be ‘in accordance with the law in force in 





Pj 





1. A.I.R. 1936 Bom. 130. 
2. (1918) 35 M.L.J. 296. 
3, (1926) 51 M.L.J. 719: I.L.R. 50 Mad. 300. 
4, (1935) 69 M.L.J. 241: LL.R. 58 Mad. 1032, 
5. (1904) A.C. Lats. 6, (1893) 1 Q.B, 455 at 457, 
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the Presidency Towns’ (11 and 12 Vic., c. 21). Further, the 
Act provides for the relation back, not of the trustee’s title or 
of the commencement of ‘the insolvency but, of the order of 
the court. It is therefore not possible to say with confidence 
how far the legislature in this country intended to dissociate 
or has in the result dissociated questions like the one now 
before us from the doctrine of ‘ relation back’ in the sense in 
which it has been introduced by the Act. l 


In a matter where certainty and uniformity of practice is 
more important than theoretical unassailability, we do not feel 
justified in dissenting from the view which has been expressed 
or assumed in the several cases above referred to, in several 
provinces. Presumably creditors must for many years have 
acted on the view thus sanctioned and it seems reasonable to 
leave it to the legislature to alter it, if necessary. On this 
ground we dismiss this Revision Petition, but without costs. 

S. V.V. -« —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. « 


Kuppu Govinda Chettiar .. Petitioner* (Plaintif) * 
O 7A 
Uttukottai Co-operative Society by 
its Liquidator .. Respondent (Defendant). 


Court-Fees Act (VII of 1870 as amended in Madras), S.7 (iv-a) and Sch, 
U, Art, 17-d—Decree for money—Order of liquidator under S. 42 (b) of the 


. Co-operative Societies Act (II of 1912)—Suit to declare order to be null and 


void—Court-fee payable—Provisions of Court-Fees Act—Construction in 
favour of subject. 


The plaintiff sued for a declaration that an order of a liquidator of a co- 
operative society determining the amountof contribution payable by the 
plaintiff under S. 42 (b) of the Co-operative Societies Act of 1912 was. null 
and void. The case of. the plaintiff was that he ceased to be a member of the 


co-operative society on or about a certain date, that more than two years 


after he ceased to be a member an order for contribution was made against ` 
him and that the liquidator had no jurisdiction to pass such an order. He 
prayed for a decree that such an order was illegal, void and of no effect and 


_ unenforceable against him. 


Held, that the order of the liquidator under S. 42 (b) of the Co-operative 
Societies Act was not a ‘decree for money’ within the meaning of S. 7 
(iv-A) and that the plaint was leviable to court-fee as for a mere declaration 
under Art. 17-A of Schedule # of the Court-Fees Act.as amended in 
Madras. ; 





* Ç, R. P. Nos. 692 and 693 of 1936. _ , Bth January, 1937. 
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A subject cannot be taxed unless he comes within the letter of the law, 
and in case of reasonable doubt the construction most beneficial to the 
subject is to be adopted. 


Petitions under S. 115 of Act.V of 1908 and S. 107 of 


the Government of India Act, praying the High Court to 
revise the orders of the District Court of Chingleput in O. S. 
Nos. 1 and 12 of 1935 respectively. 

V. Ramaswami Aiyar and N. G. Krishna Aiyangar for 
Petitioner. 

K. S. Champakesa Aiyangar for Respondent. 

The Court delivered the following - 

JupGmMEeNT.—The question raised in this Revision Petition 
relates to the amount of the court-fee leviable on a plaint 
which prays for a declaration that an order of a liquidator of 
a co-operative society determining the amount of contribution 
payable by the plaintiff under S. 42 (b) of the Co-operative 
Societies Act is null and void. The case of the plaintiff is that 
he ceased to be a member in or about June, 1930, that more than 
two years after he ceased to'be a member an order for contri- 
bution was made against him on the 25th November, 1933, 
directing him to pay a large sum, namely, Rs. 8,000 and that 
the liquidator had no jurisdiction to pass such an order and he 
therefore prayed fora decree that such an order is ‘illegal, 
void and of no effect and unenforceable against the plaintiff’. 

. He paid a court-fee of Rs. 100 under Art. 17-A (iii) of 
Sch. II to. the Madras Court-Fees Amending Act. The 
learned District Judge held that the plaintiff should have 
valued the claim under S. 7 (iv-A) of the said Amending Act. 
This order of the learned Judge is canvassed as being unsound 
by Mr. V. Ramaswami Aiyar for‘the plaintiff. The question 
is, is the order of the liquidator a decree for money within the 
meaning of the said S. 7 (iv-A)? The term ‘decree’ therein 

_ connotes a final order of a Court, whether civil or revenue, in 

a suit, and an order passed by an officer or a body which is 
not a Court but is invested with judicial powers in pursuance 

of which a liability is fixed on a person to pay a sum of money 
will not come within its purview. The Co-operative Society 

Act itself draws a distinction between an order and a decree. 
S. 42 (5) of the Act says that orders made under the said 
section, when made- by a liquidator, shall be enforced by any 
Civil Court in. the same manner as a decree of such Court.- In 


l construing an analogous provision, S. 15 of the Indian Arbitra- 
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tion Act, which provides that an award shall be enforceable as 
if it were a-decree of Court, Viscount Cave observed thus: 


“S, 15 does not enact thatan award when filed is to be deemed a decree 
of the Court but only that it is to be enforceable as if it were a decree”. 


Sassoon & Co. v. Ramdutt Ramkissen Dass1 and refused 
to-apply the bar of S. 47, Civil Procedure Code, to a suit to 
have an award declared null and void. 


Thus applying, the said principle, from the Co-operative 
Societies Act itself it is abundantly clear that the order of the 
liquidator under S. 42 (b) cannot be a decree for money witk- 
in the meaning of S. 7 (iv-A), not having been passed by any 
Court ina suit. A subject cannot be taxed unless he comes 
within the letter of the law and in case of reasonable doubt, a 
construction most beneficial to the subject is to be adopted. F 
am therefore of the opinion that S. 7 (iv-A) would not apply 
to the case and that the court-fee paid is proper. I accordingly 
set aside the order of the learned District Judge and allow the 
Revision Petition. 


C. R. P. No. 693 of 1936:—Following my judgment in 
C. R. P. No. 692 of 1936, I set aside the order of the learned 
District Judge and allow the Revision Petition. 


K. C. Petitions allowed. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorRwILL. 





The Dharapuram Janopakara 
` Nidhi, Ltd., by its present 


Secretary A. Adisesha 
Ayyar Ra Appellant* (Plaintiff) 
v. i 
K. Lakshminarayana Chet- 
tiar Respondent (Defendant). 


Civil Procedure Code (V of 1908), O. 21, r. 58—Claim petition against an 
attachment—Dismissal of —Failure to file suit under O. 21, r. 63—Attachment 
raised subsequently but more than a year-after the rejection of claim— 
Claimant continuing in possession—Claimant found to be in possession from 
before claim petition—Adverse possession if interrupted by the claim order— 
Subsequent possession for over 12 years—If necessary to prove fresh entry 
into possession or 12 years possession from after date of the raising of 
attachment. . s k 





~ 


1. (1922) 44 M.L.J. 758: L.R. 49 LA. 366: LL.R. 50 Cal. 1 at9 (P.C.). - 
* *S. A, No. 1163 of 1934, i 2nd September, 1936. 
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The fact that a claim put in by the defendant against an attachment was. 
rejected and no suit was filed under 0. 21, r. 63-to set aside that order does 
not preclude the defeated claimant from contending that he was in adverse 
possession from before the date of the claim petition, when the attachment 
- objected to his subsequently been raised, though it was raised more than one: 
year after..the rejection of the claim. The attachment ceases to be effective, 
after it is raised even from the date of the attachment itself and the defeated’ 
claimant has the same right to put forward his earlier claims as he had at the 
time of filing his claim petition. 

` Even if it be assumed that by operation of law there is a legal break i in 
the adverse possession on the date of the claim order the claimant can rely on 
his subsequent possession for over the statutory period from the date of the 
order, as at the most its effect can be only to create a break and not to oust the 
claimant from possession. It is not necessary to ‘prove that he got into pos- 
session again after that date or that he has been in possession for over 12 
years from the date when the attachment was raised. ; 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Coimbatore in A. S. No. 32 of 1934 
preferred against the decree of the Court of the District 
Munsiff. of Dharapuram in O. S. No. 601 of 1931. 

K.V. Krishnaswami Ayyar for T. M. Krishnaswamy 
Ayyar and S. S. Ramachandra Ayyar for Appellant. 


V.V. Srinivasa Atyangar and V. V. Ramadurai for Res- 
pondent. 


The Court delivered the following 


Jupement :—The finding of the lower Courts is that this 
property has been enjoyed adversely by the defendant from a 
time prior to 9th July, 1917, and- that he has therefore perfected 
a title to the property by adverse possession. In S. A., it is 
contended that, by operation of law, possession was interrupted 
on 9th July, 1917. 


The learned Advocate for. fie. appellant has emphasised 
that when a symbolical delivery is given or where a Boundary 
Officer determines a Boundary and an application is not made 
to a Civil Court within a year, adverse possession is deemed by. 
law to have been broken. By. analogy, he contends that where 
a Court dismisses a claim petition it is not open to the defeated 
claimant to`contend that he was in possession on the date of 
his claim petition. The effect of a symbolical delivery or a 
decision of- a survey officer. is clearly different from. that 
resulting from. a. mere order of Court. In the case of a 
symbolical delivery, an, amin actually goes to the disputed 
property and -openly declares’ that a symbolical delivery is 
given, and the person in.possession and other interested parties 
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are informed by proclamation and otherwise that henceforth a 
certain person is entitled to the legal possession of that 
property. A somewhat similar procedure is adopted under the 
Surveys and Boundaries Act. The learned Advocate for the 
appellant has referred me to Velayuthan v. Laksmana1 and 
Aisamma v. Moideen2 in support of his contention. In 
Velayuthan v. Laksmanal there was an actual adjudication. 
under O. 21, r. 60 or its equivalent under the old Code, and the 
Judges held that as the aggrieved party had not filed a suit, it 
was not open to him to contend subsequently either that he had 
title to the property or had been in possession. This case was 
quoted with approval in Aisamma v. Moideen? where the ques- 
tion was however different, in that the application was dismis- 
sed under the proviso of O. 21, r. 58 because the application 
was unnecessarily delayed. There was therefore no adjudica- 
tion on the question of possession, and it is difficult to follow 
why the claimant whose petition was dismissed had by implica- 
tion an adverse finding on the question of possession. Although 
Velayuthan v. Laksmanal was followed with approval, it was 
not discussed and the difference between the two cases was 
apparently not noticed. 


Mr. V. V. Srinivasa Ayyangar on behalf of the respon- 
dent has two sound answers to the arguments adduced on 
behalf of the appellant which make it unnecessary for-him to 
canvass the correctness of Velayuthan v. Laksmanal and 
Aisamma y. Moideen2. The first is that as the sale was not 
completed and the attachment was subsequently raised, any 
adverse finding on the claim petition became‘ inopérative, and 
that the mere fact that a suit was not filed within a year did 
not disentitle him to raise the same contentions with regard to 
title and possession in subsequent proceedings.. If the 
attachment had been raised within a year, then obviously no 
suit would have been necessary; for the unsuccessful claimant 
would have got what he wanted without the necessity of filing 
a suit. The question that arose in Kumara Goundan v. 
Thevaraya Reddi3 was whether the fact that the attachment 
was raised beyond a year made any diffetence. Ramesam, J., 








1, (1885) I.L.R. 8 Mad. 506. ` 
2. (1923) 45 M.L.J. 690: I.L.R. 47 Mad. 160. 
3. (1924) 48 M.L.J. 616. 
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says: o 
“ The only difference that I can see between the two cases (the raising of 
the attachment within one year and the raising beyond one year) is that in the 
former case the unsuccessful claimant who waits incurs no risk, as he knows 
for certain within one year that the attachment in execution of it has ceased 
to exist; and in the latter, he takes a risk by not suing, as he cannot be certain 
that the attachment will be raised. But I do notsee why, when the event on 


which he takes his chance, viz. the cessation of the attachment by the ' 


payment of the decree, or for other reason, happens, he should not take 
advantage of it simply because he took risks in so waiting ”, 


Two later cases Chet Singh v. Gujar Singhi and Bama- 
pada v. Ramnath Mandal? have also been cited. In the head 
note to Chet Singh v. Gujar Singh! we find: 


“ The order under O. 21, r. 63 is conclusive in the sense that it cannot be 
agitated again in the execution proceedings in which it was passed unless a 
suit is brought within one year of the date of the order, i.e., that it is conclu- 
sive as between the claimant and the decree-holder who is proceeding against 
property. If however the decree-holder raises the attachment within a year, 
obviously there is no reason why the claimant should institute a suit to set 
aside the order as there is no attachment in force. It makes no difference if 
the attachment is raised after the termination of one year. It does mean that 
in those proceedings the claimant is running a risk and will be estopped from 
contesting the decree-holder's right to proceed against the property ; but if the 
_decree-holder does not sell the property and the decree is satisfied otherwise, 
the fact that the attachment was raised more than a year after the date of the 
order on the claim, does not make any difference.” 

. Finally, in Bamapada v. Ramnath Mandal? the head note 
runs: 

“ The conclusiveness of an order in a claim case contemplated by O. 21, 
r. 63 of the Civil Procedure Code is conditional on the continuance of the 
execution proceedings and the attachment issuing therefrom. Consequently, 
when the order is made on an application under O. 21, r.58 dismissing a 
claim, but the sale itself held in the execution proceedings is setaside and 
the attachment ipso facto comes to an end, a subsequent suit brought-beyond 
one year by the claimant fora declaration of his title isnot barred under 
Art. 11, Sch. I of the Limitation Act, and that whether the execution pro- 


ceedings come to an end within or beyond one year of the date of the order 
in the claim case”. 


_It is thus seen that the attachment ceases to be effective 
after it is raised even from the date of the attachment itself. 
And the defeated-claimant has the same right to put forward 
his earlier’ claims as he had at the time of filing his claim 
petition. ` 

The second argument is that even if -by operation of law 
there was technically a legal break in the adverse possession of 
“Oth July, 1917, the defendant has been in possession for 


e, 





1, AIR. 1931 Lah. 74. . 2. (1935) 40 C.W.N. 146. 


The 
Dhara- 
puram 

Janopakara. 
Nidhi, 
Ltd. 
v. 
-Lakshmi- 
narayana 
Chettiar. 


The. 
“Dhara- 
puram _ 
-JanopaKara 
Nidhi, 
‘Ltd. 


pe eee 
Lakshtni- 


` narayana | 


“Chettiar. 


P.C. 


í 


Mt. Biro 


v. 
Atma 
Ram. 


#646 THE MADRAS LAW JOURNAL REPORTS. [1937 


12 years beyond that date; for the attachment that is sought to 
“be set aside in the present suit did not take place until 8th’ 
“November; 1929, It is however argued for the appellant that 
the defendant has to prove that he got into possession again 
after 9th July, 1917, and that in any case it must be considered 
that the defendant was not in possession as long as the attach- 
ment continued. With regard to the first objection we have 
the finding of both the lower Courts that the defendant was 
actually in possession of this property adversely to the plaintiff 
even: before. 9th July, 1917; and remained continuously in 
possession adversely to the plaintiff. The effect of the order 
on 9th July, 1917, at the most, was to create a break. It did 
not in’ fact oust the defendant from possession; so that the 
defendant is entitled to rely on the fact that he was in posses- 
_sion adversely to the appellant from that date onwards. With 
_Tegatd to the second objection, attachment does not operate as 
"a disturbance of possession; and there isno reason why, 
therefore, it should be considered that the continuance of an 
attachment after 9th July, 1917, should be considered as equi- 
valent to an extension of the possession which was held 
technically against the defendant on 9th July, 1917. 


In any event, therefore, the appellant fails and his appeal 
is accordingly dismissed with costs. 


Leave to appeal granted. 
S.V.V. —— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT :—Lorp ROCHE, SIR SHADI LAL AND SIR GEORGE 
“RANKIN. 


Musammat Biro ©.. Appellant® 
v. 
Atma Ram and others -> ` .. Respondents. 


Will—Genuineness—Circumstances to be considered—Unnatural character 
of dispositions—Statement as to relationship of collaterals made in previous 
suit—Statement being irrelevant to issue in suit—Effect—Evidence Act (I of 
1872), S. 32 (5). l f 

The plaintiffs, who claimed to be the collaterals of one, H challenged the 
“validity of a gift made by his widow to one B. The defendants contended 
„that the widow was, the absolute owner of the estate left to her by her 
‘husband’s will, and was empowered by her husband to dispose of the property 





* P, C. Appeal No. 109 of 1933. ist February, 1937. 
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without any restriction, and the gift to B was made in exercise of such power. 
‘The plaintiffs impeached the genuineness of the will. The will purported to 
have been executed on 24th August, 1900, within one month of the testator’s 
death. It was written in Urdu characters of which he was wholly ignorant. 
The will disposed of the estate in a manner contrary to the Hindu law on 
intestacy. The bulk of the estate was according to the will to vest in his 
widow and three other women, his mother, step-mother, and paternal aunt, 
and the will provided that the lady who survived the other three devisees 
would become the absolute owner of the estate. The only child of the 
testator was to get only a life estate ina house and shop. The will was not 
produced until 1922, after the commencement of the present litigation, though 
there were occasions during the twenty-two years that intervened when the 
widow or her advisers could have produced the will, had it been in existence. 
Moreover in July, 1920, the widow herself made a will, confirming the oral 
‘gift to B, stating the fact that she was holding her husband’s estate “in 
the capacity of heir”. In proof of their relationship as collaterals 
the plaintiffs relied on the statement made by one M in a previous suit 
in 1859. The defendants contended that such a statement was inadmissible in 
evidence as it was not relevant to the issue in the previous suit. 

Held, that the onus of proving their relationship with H rested upon the 

plaintiffs, that the statement made in the suit of 1879 was admissible under 
S. 32 (5) of the Indian Evidence Act, and that it did not affect its admissibi- 
lity. that it was not relevant to the matter in issue in respect of which it was 
made. The plaintiff had therefore proved that they were reversioners of H, 
and as such they were entitled to contest the gift made by his widow, whose 
power of alienation was limited by the Hindu law. 
_ Held, further, on the question whether the widow had succeeded in prov- 
ing the execution of the will by H, that the trial Judge did not give sufficient 
weight to the circumstances which militated against its genuineness ; inasmuch 
as it was most unlikely thata person having a wife and ‘a minor unmarried 
daughter, who should be the objects of his affection, would make a will which 
would practically disinherit them, that the will was never produced in the 
twenty-two years intervening, though there were occasions when the widow or 
her advisers could have produced it, that if her husband’s will had been the 
foundation of her title she would not refrain from citing it in her own will as 
the source of her authority, and that her failure to mention her husband’s 
will on a critical occasion was incapable of explanation on any other reasona- 
ble hypothesis than that it did not exist at that time, and those circumstances 
warranted the conclusion that the will was not genuine. 

Judgment of the Lahore High Court (Harrison and Tek Chand, JJ) 
affirmed. 


This is an appeal from a decree of the High Court of 
Judicature at Lahore, dated the 7th April, 1931, varying a 
decree of the Subordinate Judge, dated 3rd November, 1924, 
and decreeing the plaintiff-respondent’s suit in part. 

, The relevant facts appear from the judgment of their 
Lordships. - Tea 
The appeal was heard ex parte. 


Leslie De Gruyther, K.C. and H.K. Ghose for Appellant.— 
The plaintiffs have not established that they were the reversioners 
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of the deceased. Neither the pedigree table produced by Munshi 
Lal in the suit of 1859, nor his statement therein, was admissible in 
evidence, The genuineness of Harbans Lal’s will was established 
by cogent and unimpeachable evidence. The judgment of the triak 
Judge as to the credibility of the subscribing witnesses whom he 
had seen and heard was correct. The High Court was wrong in 
holding that the witnesses who saw Harbans Lal’s will on later 
occasions in 1901 and 1919 were mistaken as to the identity of the 
document and that their testimony was vague and discrepant. The 
widow was empowered by her husband to dispose of the property 
without any restriction, and the gift in question having been made 
in the exercise of that power. cannot be challenged. 


Ist February, 1937. Their Lordships’ judgment was. 
delivered by 


Sir SHapit Lat.—On the 20th September, 1900, one 
Harbans Lal, a Khatri of Ludhiana in the province of the 
Punjab, died leaving him surviving a widow, Musammat Bir 
Wanti alias Musammat Biro, and a daughter, Musammat Ishri, 
by a predeceased wife. The widow took possession of the 
whole of his estate, which consisted not only of movables, but 
also of agricultural land and house property. In July, 1920, 
she made a will, by which, after declaring that she had 
previously gifted certain immovable properties to her relative, 
Bhagat Ram, she gave various properties to charities. The 
dispute in the suit, which has led to this appeal, is confined 
to the gift made to Bhagat Ram, the validity of which is 
contested by the plaintiffs, who claim to be the collaterals of 
Musammat Biro’s husband, Harbans Lal. They challenge her 
authority to make the transfer, and ask for a declaration that 
it should not adversely affect their right to succeed to the 


_estate after her death. 


The Trial Judge held that the plaintiffs had not proved 
their relationship with Harbans Lal, and he dismissed their 
suit, not only on that ground, but also on the ground that, 
under her husband’s will, the widow was the absolute owner 
of the estate, and was entitled to make the gift in question. 
On appeal, the High Court at Lahore dissented from his. 
judgment, and granted a decree in favour of the plaintiffs. 
From that decree Musammat Biro has brought the present. 
appeal which has been heard ex parte. 
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Before pronouncing upon the main questions urged on 
behalf of the appellant, their Lordships desire to clear the 
ground by disposing of a matter which does not appear to 
have been raised in the Courts below. It is argued that, 
while in paragraphs 4 and 9 of their plaint the plaintiffs 
sought to impeach the oral gift alleged to have been made 
by Musammat Biro “about two or three years” before the 
institution of the suit, the judgment of the High Court deals 
with the gift mentioned by her in her will. A perusal of the 
will, which was relied upon by the alienee himself in support 
of the gift, however, shows that it recites and confirms the 
oral gift relating to a moiety of a residential house, which 
alone belonged to Harbans Lal; and it is the gift of that pro- 
perty only which has been declared to be inoperative as against 
the plaintiffs. It cannot, therefore, be said that the judgment 
of the High Court is at variance with the claim made in the 
plaint. 


Coming now to the question of the relationship. 


of the plaintiffs with Harbans Lal, their Lordships concur 
with the High Court that the plaintiffs have succeeded in pro- 
_ ving that they are descendants in the male line of one Mauja 
Mal alias Majju Mal who was a paternal ancestor of Harbans 
Lal. To discharge the onus, which undoubtedly rested upon 
them, they propounded a pedigree table which shows that they 
are the great-grandsons of one Peshauri Mal, and that Harbans 
Lal was the great-grandson of Peshauri Mal’s brother Lahori 
Mal. Now, as stated by the learned Judges of the High Court, 
. the parties were agreed that Peshauri Mal and Lahori Mal 
were the ancestors of the plaintiffs and Harbans Lal respec- 
tively as shown in the pedigree table, but it was denied by the 
defendants that these two persons were the sons of Mauja 
Mal. The dispute was thus narrowed down to the simple 
issue of whether Mauja Mal was the father of Peshauri Mal 
and Lahori Mal, and this fact is amply proved by the state- 
ment which was made by one Munshi Mal in 1859. It appears 
that in that year he and his nephew Sansari brought a suit 
against their cousins Banka and Sohan for the recovery of 
their share of the estates left by Molak and Kahna. In order 
to prove that the then plaintiffs were collaterals of the two 
persons whose estates were the subject-matter of that suit, 
Munshi Mal deposed toa long pedigree table, which, with the 


omission of unnecessary names, is as follows :— 
82 
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| pr ee | 
Gahna Mal. . Munshi Banka. Sohan. 
Mal. — -=~ en 
Sansari. ` Defendants in 1859 case. 











laap 


Plaintiffs in 1859 case. 


This pedigree shows that Peshauri Mal and Lahori Mal were 
the sons of Majju Mal, which is otherwise spelt as Mauja Mal. 
Munshi Mal had died long before the institution of the present 
suit, and it was, therefore, impossible to have his direct 
testimony. But the statement made by him in 1859 is admissi- 
ble under S. 32 of the Indian Evidence Act, which sets out . 
various exceptions to the general rule excluding hearsay. One 
of the exceptions, as enacted by sub-S. 5 of that section, 
provides that a statement relating to the existence of a relation- 
ship, made orally or in writing by. a person who is dead, is 
admissible in evidence, if the person making the statement had 
special means of knowledge as to that relationship, and the 
statement was made by him before the question in dispute was 
raised. It is not disputed that Munshi Mal, asa member of 
the family, had special means of knowing the relationship 
stated by him, and that the statement was made by him before 
the present dispute arose. Both the conditions prescribed by 
the law have, therefore, been satisfied. 

It is, however, argued that for determining the issue of 
relationship, which arose in that case, it was not necessary to 


Tj]. THE MADRAS LAW JOURNAL REPORTS. 651 


mention Majju Mal or his descendants; and that the statenient 
of Munshi Mal, so far as it related: to Majju Mal’s branch, was 
irrelevant to that issue, and is, therefore, inadmissible in the 
present, case. There is no warrant for this contention. The 
language of sub-S. 5 requires only that the statement tendered 
in evidence must be one made by a person having special means 
of knowing the relationship to which it relates, and that it 
must have been made ante litem motam. These are’ the only 
pre-requisites to the admission of the statement, and it is 
nowhere laid down that a third condition should be fulfilled, 
namely, that the statement should be. relevant to the matter in 
issue in respect of which it was made. It is to be observed 
that the legislature does not say that the statement should have 
been made ina judicial case, where alone the question of 
relevance can arise. The language, unrestricted as it is by any 
such condition, embraces every statemnent. as to relationship 
made ante litem motam by a person having special means of 
knowledge of it; and it is immaterial whether it was made in a 
judicial proceeding or otherwise. It is clear that for an extra- 
judicial statement there can be no issue with reference to 
which the question of relevancy may be determined. Neither 
the language of the statute, nor any principle of law, can be 
invoked to sustain the contention raised by the appellant. 


Their Lordships are of opinion that the statement of 
Munshi Mal as to the descendants of Majju Mal, satisfying, 
as it does, both the conditions required by the law, was rightly 
received in evidence; and there is no valid reason for doubting 
the accuracy of the declaration that Peshauri Mal, the ancestor 
of the plaintiffs, was a brother of Lahori Mal who was admit- 
tedly the great-grandfather of Harbans Lal. The plaintiffs 
have, therefore, proved that they are reversioners of Harbans 
Lal, and as such they are entitled to contest the gift made by 
his widow, whose power of alienation was limited by the 
Hindu law. 


But the appellant seeks to defeat their claim on the ground 
that she was empowered by her husband to dispose of the pro- 
perty without any restriction, and that the gift in question, 
having been made ‘in the exercise of that power, cannot be 
challenged. In support of this contention she has propounded 
‘a will which purports to have been written by Harbans Lal in 
his own handwriting. The plaintiffs impeach the genuineness 
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of the will, and the question is whether she has succeeded in 
proving its execution by Harbans Lal. 

Now, the document is written in Urdu characters, of 
which Harbans Lal was, according to the plaintiffs, wholly 
ignorant. Itisnot denied that he used to write his account 
books only in Lunda characters, and there isno document 
admitted, or proved, to have been written by him in Urdu 
script, with which the disputed handwriting could be compared. 
The appellant, however, places her reliance upon the evidence 
of the witnesses who claim to have attested the will, but the 
learned Judges of the High Court have fully discussed that 
evidence and found it to be “interested, contradictory, discre- 
pant and insufficient to prove the due execution of the will.” It 
is true that the Trial Judge expressed his opinion in favour of 
the execution of the will, but he had not heard the evidence of 
all the witnesses examined by the parties. Nor did he give 
sufficient weight to the circumstances which militate against its. 
genuineness. 


Before examining the provisions of eon their Lord- 
ships observe that, if Harbans Lal had died intestate, the whole ` 
of his estate would, under the Hindu law by which he was. 
governed, have devolved upon his widow with a right of 
alienation only for the purposes of necessity recognised by that 
law. On her death the estate would descend to his daughter 
with the same restricted right of alienation, and in the event. 
of the latter’s death her children would inherit it, male children 
taking the estate as absolute owners. 


How does the will dispose of the estate? Mussammat 


Ishri, who was the only child of the testator, was, according 


to this document, to get at her marriage only a house and a 
shop, but even this property was given to her only for life, and 
was to revert to his estate on her dying unmarried or without 
leaving male issue. The bulk of the estate was to vest in his 
widow and three other women, namely, his mother, his step- 
mother and his paternal aunt. It is clear that under the Hindu 


law these three women were not entitled to any portion of the 


estate, but could claim only maintenance. But the will makes. 
them joint owners equally with the widow. None of the devi- 
sees could get the estate partitioned or alienate it even for 
necessity. It was, however, provided that the lady, who surviv- 
ed the other three devisees, would become the absolute owner 
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of the estate. Itisto be borne in mind that the widow of 
the testator would not get her husband’s estate, if she predeceas- 
ed any of her co-devisees. 


In view of this strange provision, and considering the 
niggardly manner in which the daughter, who should have been 
the proper object of her father’s bounty, was treated, their 
Lordships think that the will was an inofficious testament. The 
inclusion of the three ladies, who had no claim whatever upon 
his charity, among the devisees with rights, equal to those of 
his own widow, undoubtedly gave the testament the advantage 
of verisimilitude; but it would not inflict any injury upon her, 
if it came into existence after the deaths of those ladies. It is 
most unlikely that a person having a wife and a minor 
unmarried daughter, who should be the objects of his affection, 
would make a will which would practically disinherit them. 


That the testament is unnatural and runs counter to the 
ordinary sentiments of persons, having a status in society 
similar to that of Harbans Lal, cannot be seriously disputed. 
But this is not the only circumstance which tells against 
its genuineness. The will purports to have been executed on 
24th August, 1900, and the testator died within a month 
of that date. But it is strange that it was not produced until 
1922, after the commencement of the present litigation. 
During this long period of 22 years, which intervened, there 
were occasions when the widow or her advisers could have 
produced the document, if it had been in existence; but they 
did not do so. _In July, 1920, she herself made a will, which 
confirmed the oral gift to Bhagat Ram and gave other proper- 


ties to educational institutions. How does she describe in i¢ 


the nature of the estate held by her and her power of disposing 
of it? It is significant that she does not say that she had 
received the estate under her husband’s will, but merely 
mentions the fact that she was holding it “in the capacity of 
heir ” of her husband. Now, this description, which is usually 
employed to denote the estate which a Hindu widow gets upon 
her husband’s dying intestate, does not convey any idea of her 
having received the estate under her husband’s will. If that 
will had been the foundation of her title, she would have made 
a prominent mention of it in this document, which was execut- 
ed by her in relation to the property inherited by her from her 
husband. . :... . k 
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Moreover, the will in dispute conferred upon her an. 
absolute estate, and that provision would furnish an irresistible 
authority for making the gift to Bhagat Ram and for other 
dispositions. There would, in that case, be no necessity for 
suggesting in her will various reasons, which are ordinarily 
mentioned to justify an alienation by a Hindu widow of the. 
estate held by her on the usual widow’s tenure. It cannot be 
believed that, if she was, at that time, armed with absolute 
power granted by her husband, she would refrain from citing 
it as the source of her authority. 

Her failure to mention the will in question on a critical 
occasion is incapable of explanation on any other reasonable. 
hypothesis than that it did not exist at that time. The circum- 
stance, re-inforced, as it is, by the unnatural character of the 
dispositions contained in it, as explained above, warrants the 
conclusion that the appellant has failed to prove that the 
alleged will was made by Harbans Lal. Their Lordships con- 
sider it unnecessary to refer to other evidence, which, in their 
opinion, supports the same conclusion. They will, therefore, 
humbly advise His Majesty that the judgment of the High 
Court should be affirmed, and the appeal be dismissed. They 
will, however, make no order as to the costs, as there is no 
appearance before them by, or on behalf of, the respondents. 
~ Solicitors for Appellant: Nehra & Co. 

R. C. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. JUSTICE STODART. l 





Sambasiva Reddi .. Appellant* (Respondent) ` 
v. ; 
The Official Receiver of South 
Arcot .. Respondent (Petitioner). 


Provincial Insolvency Act RA of 1920), S . 3—Subordinate Court dealing 
with insolvency petition—Insolvency arising -out of limit of jurisdiction of 
Subordinate Court—Notification of overnmeni— Ermer by District Judge 
to Subordinate Court, whether proper. 

It must be borne in mind that a Subordinate Court has no jurisdiction 
whatsoever under Insolvency Act and it is only by reason of S. 3 of the Pro- 
vincia! Insolvency Act: and notifications issued thereunder that it gets any 
jurisdiction.- - , 





ua 


* A. A.O. No. 97 of 1934. 5th January, 1937. .. - 
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Premchand Indoji v. Gopalappa, (1923) 45 M.L.J. 689, followed. Sambasiva 


Where a petition in insolvency arising out of the limits of the territorial eee 
jurisdiction of a Subordinate Court was transferred to it by the District 


; ; A ; > ial 
Judge on the ground that a government notification investing powers in the Ret 
Subordinate Courts under the Provincial Insolvency Act in respect of all South 
petitions presented by creditors had been in existence. Arcot. 


Held, that quite apart from that authority, from the words of S. 3 itself 
it would be clear that the Act does not invest a Subordinate Court with 
jurisdiction to try any insolvency matter which originates outside the local 
limits of its jurisdiction. Therefore the transfer by the District Court of 
the petition was «ultra vires and the Subordinate Judge’s Court had no 
jurisdiction at all to deal with the matter, 


Appeal against the order of the Gout of the Subordinate 
Judge of Cuddalore dated the 7th December, 1933, in I. A. 
No. 6 of 1933 in I. P. No. 6 of 1930 on the file of the District 
Court of South Arcot (I. A. No. 450 of 1932 in I. P. No. 6 of 
1930 on the file of the District Court of South Arcot). 

T. R. Srinivasan for Appellant. 

S. Annamalai for Respondent. 


The judgment of the Court was delivered by 


The Chief Justice.—This Civil Miscellaneous Appeal arises Beasley C.J- 
from the following circumstances. The Official Receiver of 
South Arcot presented to the District Court at Cuddalorea 
petition under Ss. 53, 54 and 4 of the Provincial Insolvency 
Act to set aside two mortgages. The learned District Judge 
transferred that petition to the file of the Subordinate Court 
of Cuddalore which dealt with the petition and it was declared 
the two mortgages in question were fraudulent and void as 
against the Official Receiver under Ss. 53 and 54 of the 
Provincial Insolvency Act. Hence this Civil Miscellaneous 
Appeal. When the matter was first argued before us we took 
the point that the Subordinate Judge of Cuddalore had no 
jurisdiction to entertain the petition at all and, as there seemed 
to be at that time some doubt regarding the local limits of the 
jurisdiction of that Court and we wished to know how the 
petition came to be transferred by the District Court to that 
Subordinate Court, we adjourned the matter requesting the 
District Judge to report the circumstances in which the 
Subordinate Judge came to try and decide the petition and also 
what the insolvency jurisdictions of the District and Sub-Court 
are respectively and under what notification of the Government 
the Sub-Court has been given insolvency jurisdiction. The 
matter now comes before us on the report of the District Judge 
at Cuddalore. He reports that the Sub-Court, Cuddalore, was 
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from the Ist November, 1913, invested with local jurisdiction 
over the whole of Cuddalore, Chidambaram and Vriddha- 
chalam Taluks of the South Arcot District and that this was 
by notification at page 1796 of Part II of the Fort St. George 
Gazette dated 28th October, 1913. Then as regards the 
insolvency jurisdiction he reports as follows :— 

“ Under G. O. No. 1731 Law (General) dated 5th June, 1924, communi- 
cated in High Court’s Dis. No. 1254 of 1924 published at page 650, Part I of 
the Fort St. George Gazette dated 10th June, 1924, all Subordinate Courts in 
the Presidency were invested with jurisdiction under the Provincial Insol- 
vency Act in respect of all petitions presented by creditors. Ever since then 
the District Court had been exercising insolvency jurisdiction over the entire 
District while the Sub-Court was exercising concurrent jurisdiction over the 
three taluks of Chidambaram, Vriddhachalam and Cuddalore over which it 
had territorial jurisdiction”. 

He adds that his predecessor in order to give work to the 
Additional Sub-Judge transferred the petition in question to 
him and that was how the Sub-Court came to hear and decide 
the petition. 

The question is whether the District Judge had any power 
to transfer this petition to the Subordinate Judge of Cuddalore. 
It is common ground that this insolvency was outside the 
territorial jurisdiction of that Sub-Court, that is to say, it 
originated in some place outside the local limits of the jurisdic- 
tion of that Court. The question therefore is whether the 
Provincial Insolvency Act gives any power to the Local 
Government by notification to give jurisdiction to a Subordinate 
Court which otherwise and apart from the notification has no 
insolvency jurisdiction whatsoever, to deal with and dispose of 
insolvency matters. which originate in some place which is not 
within the local limits of the jurisdiction of that Court: The 
notification in question was issued under S. 3 of the Provincial 
Insolvency Act which reads as follows :— 

“ The District Courts shall be the Courts having jurisdiction under this 


Act”, 

“Provided that the Local Government may, by notification in the local 
Official Gazette, invest any Court Subordinate to a District Court with 
jurisdiction in any class of cases and any Court so invested shall within the 
local limits of its jurisdiction have concurrent jurisdiction with the District 
Court under this Act”. 


In pursuance of the powers given -under that section the 
Local Government issued the notification in question. We have 
heard a full argument upon this point and our attention has 
been: drawn to a decided case of this Court which seems to us 
to be directly in point. Quite apart from that authority it 
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seems to us to be quite clear from the words of the section 
itself that the Act does not invest a Subordinate Court with 
jurisdiction to try any insolvency matter which originates 
outside the local limits of its jurisdiction. The words in the 
section: 


“Shall within the local limits of its jurisdiction have concurrent jurisdic- 
tion with the District Court under this Act” 


seem to us to be conclusive of this matter. Nevertheless 
it has been contended on the other side that the words ‘ the 
local limits of its jurisdiction’ apply only to original insolvency 
matters and that the District Court has power by reason of the 


Civil Procedure Code to transfer any matter including insolv- 


ency matters to a Subordinate Court and S. 5 (2) is invoked in 
support of this contention. In our view, that sub-section 
affords no assistance because the words there, viz., “ subject to 
the provisions of the Insolvency Act” qualify the whole 
section. It must be borne in mind that a Subordinate Court 
has no jurisdiction whatsoever in insolvency and it is only by 
reason of S. 3 and notifications issued thereunder that it gets 
any jurisdiction. If no notification had been issued by Local 
Government, then clearly the Subordinate Court of Cuddalore 
could not have dealt with insolvency matters at all. This 
position was clearly indicated in Premchand Indoji v. Gopal- 


appal a decision by Spencer and Devadoss, JJ. The head note 


of that case is as follows :— 


`“ Under S. 3 of the Provincial Insolvency Act the District Court is the 


only Court having jurisdiction to deal with creditor’s petition in the absence 
of any notification of the Local Government investing Subordinate Courts 
with jitrisdiction over such class of cases. Is a case in which there was no 
such notification the District Judge’s order transferring a petition to the Sub- 
Court for disposal was ultra vires”. 

‘We consider this case to be directly in point although, 
in ‘our view, having regard to the very clear words of 
S. 3 of the Act, no authority is required. For these reasons 
we are clearly of the opinion that.the order of transfer by 
the District Judge of this petition to the Sub-Court was 
ultra vires and that the Sub-Court had no jurisdiction at 
all to deal with this matter. We have taken this objection 
ourselves which we consider to be decisive of this appeal and 
therefore ihe order before us must Be set aside and the District 
Judge must be directed to take the casé on his file and dispose 
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of it according to law. In view of the fact that no objection 
was taken by the appellant to the jurisdiction of the Sub- 
Court to entertain the petition and the objection was taken 
by ourselves, we direct the appellant to bear his costs of this 
appeal. The Official Receiver will get his costs out of the 
estate. 

K. C. — Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. JUSTICE VENKATARAMANA RAO. 


Pallipurayil Asan Kutti .. Petitioner* (Petitioner) 
v. 
Mukkolakkal Koyyaman Kutti .. Respondent (1st Defen- 
dani). 


Civil Procedure Code (V of 1908), S. 153—W òrd ‘proceeding’ meaning 
of—Mortgagee of properties—Execution—Attachment of properties of 
judgment-debtor—Applying for challan to be issued—Issue of challan and 
deposit in Talug treasury of decree amount—Prayer for adopting it as an 
application under O. 21,1. 89, Civil Procedure Code, for setting aside sale— 
Whether proper. 


A property was brought to sale and purchased by the assignee decree~ 
holder. The third defendant in the suit who was a mortgagee of the proper- 
ties attached, put in an application praying that a challan may be issued de- 
positing in the Taluq treasury the amount mentioned in the execution applica- 
tion. The challan was issued and the money deposited and receipt obtained 
from the treasury. The receipt was filed in Court with an application by the 
third defendant’s pleader. The application was styled a memorandum and 
contained “The receipt obtained in the matter of deposit into Taluq treasury. 
the sum of so and so comprising the decree amount in the suit, poundage-fee 
and percentage of purchase money (auction profit)”. But there was no 
formal prayer to set aside the sale or any independent application to do so. 
Later on he applied to set aside the sale and alleged in the affidavit that 
apart from his prayer to set aside the sale, he had requested the Court 
to treat the application for challan and the memorandum as an application 
under O. 21, r. 89. On objection being taken by the decree-holder that the 
application was barred by limitation he filed an application to amend the 
memorandum by adding the prayer. ‘It is prayed that the sale in the above 
suit may be set aside’. The amendment was held not to be proper by the 
lower appellate Court on the ground that the memo. could not be called a 
proceeding within the meaning of S. 153, Civil Procedure Code and it was. 
not capable of amendment and there was no proper application under O. 21, 
r. 89, Civil Procedure Code. 

Held, (1) that the lower Court’s decision was unsound. 

(2) that the interpretation of the term ‘ proceeding’ in S. 153, Civil Pro- 
cedure Code, should be held to be the same as the definition of ‘proceeding’ 
given to it in S. 17 (2), cl. (6) of the Indian Registration Act, that is‘ any 
application to the Court of justice however made, for aid in the enforcement. 
of rights, for relief, for redress of injuries, for damages or for any remedial 
object’. 





* C, R, P. No. 1186 of 1934, 18th November, 1936, 
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. Govindaswami Mudaliar v, Rasu Mudaliar, (1934) 68 M.L.J. 41: I.L.R. 58 
Mad. 781 at 786, followed. 


(3) That the application for challan or the memo. would be a procetding 
within the meaning of S. 153, Civil Procedure Code. 


Venkatasubba Rao v. Narayana Rao, (1921) 15 L. W. 450 and Chakrapani 


Padhi v. Krushno Naiko, (1925) 23 L.W. 757 (1), explained. 


Abdul Latif Moonshi v. Jadub Chandra Mitter, (1897) 1.L.R. 25 Cal. 216 
and Ramraj Singh v. Rabi Prasad, (1921) 63 I.C. 140, referred to and relied on. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of North Malabar dated 17th 
November, 1933, and made in C.M.A. No. 17 of 1933 preferr- 
ed against the order of the Court of the District Munsiff of 
Badagara dated 6th March, 1933 and made in R. E. A. No. 17 
of 1933 in O. S. No. 602 of 1924. 

C. S. Krishnamurthi Aiyar for Petitioner. 

M. C. Sridharan for Respondent. 


The Court delivered the following 

Jupcment.—This Civil Revision Petition arises out of an 
application made to set aside a sale of immovable property 
under O. 21, r. 89, Civil Procedure Code. The sale was held 
on the 29th November, 1932. The property belonged to the 
first defendant who made no application to set aside the sale. 
It was purchased by the assignee decree-holder. The third 
defendant in the suit who is a mortgagee put in an application 
I. A. No..6160f 1932 on the 16th December, 1932, praying that 
a challan may be issued depositing in the Taluk treasury the 
amount mentioned in the said application. . .. . 
In the application the purpose for which the challan was appli- 
ed, the amount of the decree poundage-fee, the percentage of 
purchase money required for setting aside the sale under O. 21, 
r. 89, the name of the purchaser and the fact of sale are all 
mentioned. The challan was accordingly issued, money was 
deposited and a receipt obtained from the treasury. The said 


receipt was filed in Court on the 21st December, 1932, with an’ 


application on behalf of the third defendant by his pleader. 
The application which was styled a memorandum ran thus: 


“ The receipt obtained in the matter of the deposit into Kurumbranad 
taluk treasury the sum of Rs. 385-14-6 comprising the decree amount in the 
above suit, poundage fee and pércentage of purchase money (auction 
profit)”. 

- But there- was no , formal ‘prayer to set aside the sale or 
any independent application made to do so. On the 4th 
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January, 1933, an application was made to set aside the sale. 
In the affidavit he alleged the fact of his applying for the 
challan and also the application filed by him along with the 
receipt into Court. Paragraphs 7 and 8 of the said parition 
are important and they are as follows :— 


“7. The application for challan on the 16th December, 1932, the 
memorandum filed on the 21st along with the receipt for the deposit of the 
money are only for the purpose of getting the sale set aside. The above 
applications should be also taken for an application to set aside the sale”. 


“8. If the Court should consider for any reason that it could not grant 
relief as per the application filed herewith for setting aside the sale, the sale 
should be set aside on the strength of the application for challan and the 
memorandum and I am prepared to pay the necessary court-fee therefor”. 


It will thus be seen that apart from his independent prayer 
to set aside the sale he requested the Court to treat the appli- 
cation for challan and the memorandum filed on the 21st 
December, 1933, as applications to set aside the sale. On 
objection taken by the decree-holder that the application was 
batred by limitation he filed an application to amend the 
memorandum filed by him on the 21st December, 1933, with 
the receipt for the money deposited by adding a prayer thus :— 


“Tt is prayed that the sale in the above suit may be set aside”. 
This amendment was allowed by the learned District 


. Munsiff and he set aside the sale. On appeal the learned 


District Subordinate Judge of North Malabar reversed the 
order of the District Munsiff holding that a memo. cannot be 
called a proceeding within the meaning of S. 153, Civil Proce- 
dure Code, and it was not capable of amendment and there 
was no proper application under O. 21, r. 89, Civil Procedure 
Code. It is against this order the present Civil Revision 
Petition has been filed. There isa conflict of view in this 
Court whether an application for challan or an application 
accompanying the receipt for the money deposited could by 
itself be treated as applications for setting aside the sale. In 
an unreported decision C. R. P. No. 106 of 1912 Sankaran 
Nair, J., was of opinion that an application for deposit of 
money may be treated as an application to set aside a sale. In 
Venkatasubba Rao v. Narayana Raol, Krishnan, J., took a 
different view. He says that a lodgment schedule filed in 
Court along with the money as required by r. 3 of the Civil 
Rules of Practice cannot be treated as equivalent to an applica- 
Ged A ne A 
1. (1921) 15 L.W. 450. 
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tion required by O. 21, r. 89, Civil Procedure Code, in Chakra- 
pani Padhi v. Krushno Naiko1 Waller, J., took the same view. 
In Parat Veettil Seethi v. Ambalath Veettil Kolathur? when the 
question arose under circumstances exactly as in the present 
case Kumaraswami Sastri, J., was inclined to the view that it 
would have been open to the Court to amend the memorandum 
filed as in this case and he observed: 

“In the present case it appears thata petition was put in by the 
petitioner on the 6th June, 1911, stating that he had paid the money into the 
treasury and though the petition contains no formal prayer to set aside the 
sale there can be little doubt that this was the object of the petitioner. This 
petition if it had contained a formal prayer would have been in time if it was 
filed on the 6th June, as petitioner had the benefit of the summer vacation 
intervening. There is nothing to prevent the Court from allowing the 
petitioner to amend the petition by adding a formal prayer. This course was 
adopted by Sadasivier and Napier, JJ.,in appeal against Appellate Order 
-No. 66 of 1913 in an analogous case ”. 

I may observe that the view taken in Calcutta and Allaha- 
bad is that an application for a challan or an application for 
deposit accompanying the receipt as in this case can be treated 
as applications to set aside the sale on the ground that the very 
object of the application was to set aside the sale and O. 21, 
-r. 89 does not require an application in writing (Vide Abdul 
Latif Moonshi v. Jadub Chandra Mitter8 and Ramraj Singh v. 
Rabi Prasad4 whether this view can be accepted or not, the view 
of the lower Court that the memo. is not a proceeding and not 
capable of amendment is unsound. In Govindaswami Mudaliar 
v. Rasu Mudaliar’ Venkatasubba Rao, J., adopted the defini- 
tion of “proceeding” given by Black in his’Law Dictionary 
“for interpreting the term “proceeding” in S. 17 (2), cl. (6) of 
the Indian Registration Act, viz. :— 

“Any application to a Court of justice however made, for aid in the 


enforcement of rights, for relief, for redress of injuries, for damages or for 
any remedial object ”. 


I would accept the same interpretation for the term “ pro- 
ceeding” in S. 153 of the Civil Procedure Code. The applica- 
tion for challan or the memo. of the 21st December, 1932, would 
be a proceeding within the meaning of S. 153, Civil Procedure 
Code. There is nothing in Venkatasubba Rao v. Narayana 
Raoé and Chakrapani Padhi v. Krushno Natko! which is 


1. (1925) 23 L.W. 757 (1). 2. (1915) 32 I.C. 45. 
3. (1897) I.L.R. 25 Cal. 216. 4. (1921) 63 I.C. 140. 
5. (1934) 68 M.L.J. 41: I-L.R. 58 Mad. 781 at 786. 
6. (1921) 15 L.W. 450. 
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against this view. It was therefore competent to the learned 
District Munsif' to allow the. petitioner to amend the applica- 
tion as he did. ‘The learned District Judge i in my opinion was 
wrong in interfering with the exercise of discretion on the 
erroneous view that the memorandum filed on the. 21st 


‘December, 1932, is not a proceeding. I therefore reverse the 


order of the learned District Judge and restore that of the 
District Munsiff. But I direct the petitioner to pay the respon- 
dent ‘his costs in all the Courts including the costs of the 


‘revision petition. I further direct that the respondent will not 


be accountable for any mesne profits up-to-date of delivery but 
the same will be taken as set off against the interest payable on 
the amount of his purchase money. 

K. C. —~ : Order er 
IN THE HIGH COURT OF JUDICATURE ATSMADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND Mr. JUSTICE 
HorwILL. 
Sreemadh Deivasigamani Ponnambala 
Desikar, Head of Tiruvannamalai 
Mutt at Kunnakudi, Ramnad 
District .. Appellant* (2nd Plain- 
tif). 


V. 


Raja Srimathu Muthu Vijayaregu- 


natha Doraisingam alias Gouri 

Vallabha Thevar, Zamindar of 

Sivaganga through the Estate 

Collector, Sivaganga and another.. Respondents (Defen- 
. dants). 

Madras Survey and Boundaries Act (VIII of `1923), S. 14—Boundary 
dispute between two neighbouring estates—Londholders alone parties—Ryots 
in possession of lands in the estates, if necessary parties—A pplication to add 
ryots after three years. 

In a dispute between one estate-holder anda neighbouring estate-holder 


“in respect of the boundary between the two estates, the estate-holders are the 


persons prima facie interested in the estate within the meaning of S. 14 of the 
Madras Survey and Boundaries Act. 

Though it may be desirable to have the ryots of the two villages who 
are said to be in possession and enjoyment of several items of the property 
in dispute as persons interested in the boundary in question, they are not 
necessary parties to the suit and their non-joinder is not fatal to the main- 
tainability of the suit. The Court can therefore add them as parties even 
after the period of limitation has expired. 


* Appeal No. 415 of 1932. - 7th October, 1936. 
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Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Devokottai in O. S. No. 105 of 1927. 

K. Rajah Atyar, V. Ramaswamy Aiyar and R. Rangachari 
for Appellant. ; 


B. Sttarama Rao and N. G. Krishna Atyangar for 
Respondents. 


The judgment of the Court was delivered by 

Varadachariar, J.~This appeal arises out of a suit filed by 
the Pandarasannadhi of the Kunnakudi Mutt for the purpose 
of getting a decision by an appellate Survey Officer (dated 
22nd September, 1924) set aside in some respects. There are 
two villages which may be referred to as M and A. M belongs 
to the Kunnakudi Mutt of which the plaintiff is the Pandara- 
sannadhi and is a Dharmasanam village in the Sivaganga 
estate. A belongs to a Devastanam in the Sivaganga estate 
and the Zamindar is the trustee thereof. The second defendant 
is an alienee from the Zamindar. 


Survey operations were started in this locality in 1922 or 
1923, It is not clear from the records whether the proceedings 
were started when Act IV of 1897 was in force or after 
Act VIII of 1923 came into force. It may be a question of 
some difficulty whether in dealing with the effects of the 
survey, the Court should apply the provisions of Act IV of 
1897 or those of Act VIII of 1923. There is reason to think 
that there is some marked difference between the two acts in 
respect of the effect of the survey, if a suit is not brought 
within three years allowed by the Act. We do not pursue that 
question further because in the present instance the suit was 
undoubtedly filed within three years of the decision of the 
appellate survey officer. 


In the plaint as originally framed only the Zamindar was 
the defendant; the second defendant was later on impleaded as 
an’ alienee from the Zamindat subsequent to the institution of 
the suit. There isa statement in paragraph 9 of the plaint that: 


“The lands in dispute are warapat punja lands in the holding of the 
various pattadars of the village and there have been for a long number of 
years exchange of pattas and muchilikas in respect of the suit lands and the 
mutt as well as the lessees from the mutt have been in enjoyment of the same 
by collecting the waram, etc., due to them”. 


In the written statements filed in January, 1928, by the 
first defendant and in February, 1929, by the second defendant,. 
objections on the score of non-joinder were taken. The 
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objection in paragraph 13 of the first defendant’s written 
statement is general and does not specify who the ryots are 
that were asked to be joined. In the second defendant’s 
written statement, paragraph 6 puts it more specifically that 
the plaintiff should have impleaded the tenants who according 
to him were in possession under him. The issues raised the 
question of non-joinder in various forms, but the question was. 
not dealt with in the first instance nor for more than a couple 
of years after the written statements had been filed. 


A large mass of documentary evidence was filed in the 
case and a number of witnesses have been examined on both 
sides. On the 11th July, 1932, it appears from the B Diary 
that arguments were heard on issues 3, 5, 6 and 7 which were 
apparently regarded as preliminary issues. We are constrained 
to observe that it is a pity that these preliminary arguments 
had not been thought of at a much earlier stage, before time 
was spent on recording so much evidence. After hearing these 
preliminary arguments, an order was passed on the non-joinder 
issue on Ist August, 1932. The learned Judge held that both 
on general considerations and by virtue of S. 14 of the Survey 
and Boundaries Act, the ryots of the two villages who were 
said to be in possession and enjoyment of several items of the 
property in dispute were necessary parties to the suit. Time 
was accordingly given to enable the plaintiffs to apply to 
implead them. I. A. No. 1096 of 1932 was accordingly filed. 
That application came on for hearing in September, 1932, and 
the learned Judge then held that as the non-joinder of the 
persons proposed to be added was fatal to the maintainability 
of the suit and they were proposed to be added as defendants 
only after the three years’ period of limitation had expired, 
it was not proper to allow them to be joined as parties to 
the suit at that stage. The result was that the learned Judge 
dismissed the suit. Hence this appeal by the plaintiff. 


The order of the learned Judge has been supported by 
Mr. Sitarama Rao on the ground that under Ss. 13 and 14 
of Act VIII of 1923 a decision of the Survey Officer 
demarcating a boundary is conclusive not merely between the 
parties to a dispute before.the survey authorities (as was held 
under the Act of 1897) but as against all persons interested 
in that boundary line and it could not therefore have been 
the intention of the legislature that a suit under S. 14 could 
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be instituted without impleading eo nominee all persons who 
may be interested in that boundary line. It may also be 
mentioned that in Act IV of 1897 there was an explanation 
to S. 13 to the effect that: 


“Where parties litigate bone fide in respect: of boundaries of property 
claimed in common for themselves and others, all persons interested in such 
boundary dispute shall, for the purpose of this section, be deemed to claim 
under parties so litigating”. 


This provision has been replaced in S. 14 of the present 
Act by the following clause: 


“The plaintiff in such suit shall join as parties to it all persons whom he 
has reason to believe to be interested in the boundary which is the subject of 
the suit”. 


Mr. Sitarama Rao contends that the result of this 
substitution is that if any persons whom the plaintiff must 
have believed to be interested in the boundary in question are’ 
not impleaded the whole suit must fail because it will not be 
possible to correct the survey officer’s determination only as 
against some of the persons interested while leaving it in force 
as against other persons. 

Mr. Sitarama Rao may be right to this extent that it is 
desirable to have before the Court all persons interested in 
the boundary in question; but we think it will be reading 
too much into that provision to say that the omission to 
implead any person so interested is necessarily fatal to the 
suit. The very language in which that clause is couched, 
by reference to the reasonable belief of the plaintiff as to 
the persons interested, is against the extreme contention put 
forward by Mr. Sitarama Rao. It must also be remembered 
that the Survey and Boundaries Act deals with the Survey of 
lands in estates as well as lands in ryotwari areas. In apply- 
ing S. 14 to survey of lands in estates there are, it seems to 
us, other considerations also to be borne in mind. Within 
an estate, there may be various grades of cultivators possess- 
ing various rights as against the holder of the estate. There 
may be cultivators of private-lands; there may be persons in 
possession of non-occupancy lands and of occupancy lands of 
service tenures and so on. There may also be waste lands in 
the estate. It is one thing to postulate that between the holder 
of the estate on the one hand and against the various persons 
in occupation of a particular piece of land in ‘the estate on the 
other, there are varying interests and tenures; but it does not 


seem to us to be the correct principle that in a dispute between 
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the holder of the estate and the holder of any neighbouring 
estate in respect of the boundary between the two estates, the 
tenants or cultivators under the holder of either estate are 
prima facie persons interested within the meaning of this part 
of S. 14, at any rate not to the extent that their non-joinder 
should be regarded as fatal to the maintainability of the suit. 
It has been decided with reference to the language of the 
permanent settlement regulation that for various purposes the 
registered proprietor is the owner of the area comprised in 
the settlement and in recent cases from Calcutta, the Privy 
Council have laid down that he is the owner even to the extent 
of being regarded as the person entitled to the rights to mine- 
rals in the land (cf. S. 7 of the Madras Estates Land Act). 
We are therefore inclined to think that in a dispute between 
one estate-holder and a neighbouring estate holder, in respect 
of the boundary between the two estates, the estate-holders are 
the persons prima facie interested in the dispute within the 
meaning of S. 14. It is significant in this connection to note 
that when the survey now in question was conducted the only 
persons who appeared in response to the notice under S. 6 were 
plaintiff and the Zamindar. In this view, the learned Judge 
seems to us to have gone too far in holding that the omission 
to add the ryots as parties to the suit in the first instance was 
such a defect as necessitated the dismissal of the suit. 

It is true that the application to add the ryots as parties 
was made after the lapse of three years from the date of the 
survey officer’s decision. But in view of the principle laid 
down in Guruvayya v. Dattatrayai that circumstance will not 
of itself justify either the dismissal of the application to 
implead them or the dismissal of the suit. We would there- 
fore direct that I. A. No. 1096 of 1932 be ordered as prayed 
for. We would also set aside the decree of the lower Court 
dismissing the suit and remand the case for disposal on the 
merits. We cannot however help thinking that this situation 
has been brought about by the plaintiff himself and might well 
have been avoided if he had taken steps earlier to file the suit 
or had impleaded the ryots in the ordinary course. We 
accordingly direct that up to this stage all costs incurred shall 
be respectively borne by the parties themselves. There will be 
a refund of court-fee on the memorandum of appeal. 

S.V.V. — Case remanded. 


1. (1903) I.L.R. 28 Bom. 11. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice VENKATARAMANA Rao. 
K. M. M. Palaniappa Chettiar .. Petitioner* (Petitioner) 
U. i 7 
Ramaswami Servai and others .. Respondents (Respon- 
dents and Nil). 


Civil Procedure Code (V of 1908), O. 21, rr. 95, 101 and 103—Application 
for removal of obstruction to possession—Dismissal of, as question of title 
bending determination—Determination of title in the other suit~Decision 
within one year of order on possession petition—No suit filed under O. 21, 
y. 103—Later petition for possession—If maintainable—Later petition one 
for revival of earlier petition. 


In execution of a mortgage decree against the father alone, the mort- 
gagee purchased the properties himself, But before the sale, one of the sons 
of the mortgagor had filed a suit for partition against the father, the other 
sons and the mortgagee and therein impeached the mortgagé as not binding 
on the family. As the mortgagee was obstructed by the sons when he went to 
take possession of the properties, he filed an application E. A. No. 203 of 
1932 to remove the obstruction. As the partition suit was then pending the 
executing Court without going into the merits, dismissed the E.A. on 9th 
July, 1932, holding that the purchaser failed to prove that the resistance was 
caused by the sons at the instance of the father. The partition suit was 
decided finally on 30th January, 1933, and it was therein held that the sons 
were bound by the mortgage and the auction sale. The decree-holder did not 
file a suit to set aside the order on E. A. No. 203 of 1932 but on 22nd August, 
1933, he again applied under O. 21, r.95 for possession. It was contended 
that as no suit was filed within one year to set aside the order on E. A. 
No. 203 of 1932, and also by virtue of the dismissal of that petition, this 
petition was not maintainable. 

Held, that what is contemplated as necessary to supersede the order under 
O. 21, r. 101 is the establishment of the title to the property and what makes 
the order on the petition conclusive is not the failure to institute a suit under 
©. 21, r. 103 but the failure to have the right established within one year. If 
the unsuccessful claimant is able to get this right declared or established 
within a year as in this case, itis not necessary that he should also file a suit 
under O. 21, r. 103 as that will be a vain litigation. 

Kumaram Uni Achan v. Kunhikrishnan Nair, (1923) 75 I.C. 814, distin- 
guished. 

Further as the prior execution application was dismissed without going 
into the merits in view of the partition suit and on the assumption that the 
sons were not bound by the decree, which assumption is later held, to be 
erroneous, this later petition is to be treated as a revival of the earlier 
petition and is therefore not barred by the dismissal of that petition. 

Sundaramma v. Abdul Khadar, (1932) 64 M.L.J. 664: LL.R.56 Mad. 
490 (F.B.), relied on. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge of Devakottai 








* C. R. P. No. 1855 of 1933. 15th December, 1936. 
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dated 26th September, 1933 and made in E. A. No. 977 of 1933 
in O. S. No. 31 of 1929. 


A. Swaminatha Aiyar for Petitioner. 
C. A. Mahomed Ibrahim for Respondents. 
The Court delivered the following 


Jupement.—This is an application to revise an order. 
refusing delivery of possession under O. 21, r. 95, Civil 
Procedure Code. The petitioner filed O. S. No. 31 of 1929 on 
the file of the Subordinate Judge’s Court of Devakottai on a. 
mortgage executed by one Muthuswami Servai, father of 
respondents 1 and 2 herein. The property mortgaged was. 
admittedly joint family property wherein the said Muthuswami 
Servai and his sons were interested. In execution of the said. 
decree three items of mortgaged property mentioned in the 
decree therein were brought to sale and purchased by the 
petitioner himself on the 29th June, 1931. After the purchase, 
the petitioner filed an application E. A. No. 118 of 1932 for 
delivery of possession of the said items and obtained delivery 
of items 2 and 3 but not of item 1. This was in consequence 
of an obstruction by respondents 1 and 2. The petitioner then 
filed an application on the 4th March, 1932, E. A. No. 203 of 1932: 
on the file of the Court of the Subordinate Judge of Devakottah 
for removal of the obstruction. It may be stated that before the 
petitioner purchased the said properties, the second respondent, 
Krishna Servai had filed a suit for partition O. S. No. 153 of 
1929 on the file of the District Munsiff’s Court of Devakottah 
against his father Muthuswamy Servai and his brother including 
the first respondent in this case. In the said suit Krishna 
Servai impeached the said mortgage on the ground that it was. 
not binding on the family and therefore on respondents 1 and. 
2 herein. The first respondent supported Krishna Servai in 
the said litigation. To the said suit the petitioner was made a 
party. When E. A. No. 203 of 1932 was taken up for hearing 
the said suit was pending. In answer to the said application 
both the respondents 1 and 2 filed a counter-affidavit stating 
their objections to the request made by the petitioner for 
delivery of possession of the property. In paragraphs 5 and 6 
of the counter-affidavit they set out in detail the nature of 
their objections. They stated that the properties which were 
the subject-matter of the mortgage suit O. S. No. 31 of 1929 
were the subject-matter of a suit between the parties in O. S. 
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No. 153 of 1929, that the said suit was pending trial, that as 
the petitioner purchased the properties pending the said litiga- 
tion, his purchase would be affected by the doctrine of lis 
pendens and he would not be entitled to any relief inconsistent 
with the claim of the respondents. They further alleged thus 
in paragraph 6 of the said affidavit: 


“In view of the considerations set forth in paragraph 5 supra, this 
Court trying the same question and giving a decision thereon may result ina 
conflict of decisions by two Courts which ought not to be allowed”. 


They also alleged that in view of the said litigation the 
question of title should not be gone into. The learned 
Subordinate Judge who dealt with the said application did not 
go into the question whether in view of the fact that the 
mortgage was by the father the head of the family, it was 
open ‘to the defendants to resist the purchaser’s claim for 
delivery of possession, but as the suit O. S. No. 153 of 1929 
was pendizg he dismissed the application holding that the 
petitioner failed to prove that the resistance was caused by the 
respondents at the instance of the judgment-debtor. This 
order was passed on the 9th July, 1932. The said O. S. 
No. 153 of 1929 was disposed of by the learned District 
Munsiff of Devakottah on the 19th August, 1932, and so far 
as the mortgage in favour of the petitioner was concerned the 
learned Judge dismissed the suit. He held that Krishna Servai 
and Ramaswami Servai the respondents 2 and 1 herein, were 
bound by the mortgage and the auction sale and it was no 
longer open to them to recover any portion of the said property. 
There was an appeal against the said decision and it was 
confirmed by the learned Subordinate Judge of Devakottah on 
the 30th January, 1933. It will thus be seen that: within a 
year from 9th July, 1932, the date on which: E. A. No. 203 
of 1932 was dismissed there has been a final adjudication 
by a competent Court declaring and establishing the right 
of the petitioner to the suit property and as the learned Sub- 
ordinate Judge observes in the order which is now sought to be 
revised : i : 


“ By virtue of the judgment on appeal it is common ground that the 
respondents could not claim to be owners of item 1 and the title must be 
taken to have passed to the present petitioner auction purchaser”. 


After the decision of the appellate Court, on the 22nd 
August, 1933, the petitioner filed the application out of which 
this revision petition arises, E.A. No. 977 of 1933 under O. 21, 
r. 95 for delivery of possession of item.1. Objection wastaken 
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Palaniappa that as the petitioner did not file a suit within one year .as 
crete required by O. 21, r. 103, Civil Procedure Code, the order on 
Ramaswami the said petition became conclusive and the petitioner is not 
Servai. 3 r : 7 a ; 

therefore entitled to obtain any relief. This objection prevail- 
ed in the Court below. The question is whether the view 
taken by the lower Court is sound. O. 21, r. 103, Civil Pro- 
cedure Code, provides that: 

“ Any party not being a judgment-debtor against whom an order is 
made under r. 98, r. 99 or r. 101 may institute a suit to establish the right 
which he claims to the present possession of the property, but, subject to the 
result of such suit (if any) the order shall be conclusive”. i 

Art. II of the Limitation Aet provides one year within 
which the’ said suit should be brought. Once the year is 
allowed to elapse, the order operates as a conclusive adjudica- 
tion of the right to the property based on the auction purchase. 
The party against whom the adverse order is passed under 
r. 99 or 101 whether as plaintiff or as defendant is precluded 
from asserting the said right. (Vide B. Krishna Rau v. Laksh- 
mana Shanbhoguei.) The fact that a suit was pending where- 
in the question of the title to the property was in issue, was 
held not tobe enough. In Kumaram Uni Achan v. Kunhi- 
krishnan Nair2 an order was passed under O. 21, r. 101 when 
a suit regarding the title to the property was in issue. In the 
written statement filed in the suit, the defendants against 
whom the adverse order was passed under O. 21, r. 101 did 
raise the question of title but during the pendency of the suit 
the defendants failed to institute a suit as required by O. 21, 
r. 103. Thereupon an application was made to raise an addi- 
tional issueas regards the conclusiveness of the order. An 
additional issue was accordingly raised and it was held that 
the suit not having been filed within a year from the date of 
the order, the order had become conclusive and the plaintiff 
was given a decree. The policy underlying the r. 103 of 
O. 21, is to have a speedy settlement of the questions of title 
raised in execution sales. But, is the institution of a suit 
under O. 21, r. 103, Civil Procedure Code, the only remedy for 
having the said order superseded? If thie establishment of a 
right to the property is what is contemplated as necessary to 
supersede the order and I think it is, then if the unsuccessful 
party is able to get his right declared or established within a 





1. (1881) LL.R. 4 Mad. 302. 2. (1923) 75 I. C. 814. 
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year, in my opinion, the order must be.held to have been 
superseded by the later adjudication. Otherwise, in spite of 
the adjudication in his favour, he must again file a suit to 
have his right to the property declared which a competent 
Court has already declared. As observed by the Privy Council 
in Bassu Kuar v. Dhum Singh1 it would be an inconvenient 
state of the law if it were found necessary for a man to 
institute a perfectly vain litigation under peril of losing his 
property if he does not. It seems to me that sucha vain 
litigation is not contemplated by the legislature. The use of 
the word “may” in r. 103 seems to suggest that what is con- 
templated is the establishment of a right and the remedy by a 
suit is indicated. But what makes the order conclusive is not 
the failure to institute a suit but the failure to have the right 
established. I am therefore of the opinion that it is not 
obligatory for the petitioner to institute a suit within a year 
from the 9th July, 1932, for establishing that the purchase by 
him in Court auction conferred a valid title to the property 
against the respondents. But the next question is, should the 
petitioner bring a suit for possession or can he file the present 
application under O. 21, r. 95, Civil Procedure Code, for deli- 
very of possession of the property? It was found in the said 
O. S. No. 153 of 1929 that the mortgages on the footing of 
which the petitioner obtained a decree were executed for legal 
necessity and for purposes binding on the family, that the 
father and the brother of respondents 1 and 2 fully represented 
the family in the said transaction and in the mortgage suit and 
that respondents 1 and 2 are bound by the decree therein. 
(Vide paragraphs 39 and 40 of the judgment of the District 
Munsiff.) Therefore it must be taken that respondents 1 and 2 
as members of the family were also parties to the said 
mortgage suit O. S. No. 31 of 1929 and decree therein and “not 
persons other than the judgment-debtor”’. Prima facie there- 
fore the petitioner will be entitled to apply for possession under 
O. 21, r. 95. The question again is, is the prior application 
made by hima bar? It will be seen that in E.A. No. 203 of 
1932 the learned Subordinate Judge in view of the then pend- 
ing suit O. S. No. 153 of 1929 and on the invitation of the 
respondents refrained from going into the question whether 
respondents 1 and 2 are not bound by the decree. The order 





1. (1888) L.R. 15 I.A. 211: LL.R, 11 All. 47 (P.C.). 
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on that petition must be deemed to have been made subject to 
the result of the litigation in O. S. No. 153 of 1929 and on 
the assumption that the respondents were not bound by the 
decree. Such an assumption is now found to be untenable in 
view of the decision in O. S. No. 153 of 1929. Under such 
circumstances the present application can be treated as a: 
revival or continuation of the original application E. A. No. 
118 of 1932. The principle stated by Sundaram Chettiar, J., 
in Sundaramma v. Abdul Khadar1 would apply to the case: 


“ Where the former execution application was dismissed finally but for 
some reason (not due to any default or neglect on the part of the applicant) 
which subsequently turned out to be untenable, the later execution applica- 
tion would be deemed to be one for a revival of the former one’ 


Such obstacle the petitioner had in getting delivery of 
possession now having been removed by virtue of the adjudica- 
tion of O. S. No. 153 of 1929, the present application is there- 
fore competent and the petitioner is entitled to get delivery of 
possession from respondents land 2. I therefore reverse the 
order of the lower Court and direct delivery of possession. 
being given to the petitioner. In the circumstances. I make no 
order as to costs. 

S. V. V. ——. Petition allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice Horwitt. 


S. M. Moosa Sahib .. Appellani* in Appeal No. 
152 of 1936 and Peti- 
tioner in C.R.P. No. 
465 of 1936 (Ast 


Defendant) 

ao hs ; l 
Darisa Subbamma and another .. Respondents in both 
na . (Plaintif and 2nd 

Defendant). 


Civil Pr EA Code (V of 1908), O. 1, r. 10—Suit by plaintif for 
recovery of money—Commissioner appointed to settle accounts between defen- 
dants—Agreement by the defendants to abide by any finding of Commissioner 
regarding payment of money—Finding that money was due to second defen- 
dant by first defendani—Atiempt to resile from agreement—Agreement could 
be enforced—Decree how to be passed—Transposition of second defendant as 
second plaintiff—Whether proper. 








1. (1932) 64 M.L.J. 664: LL.R. 56 Mad. 490 (503) (F. B.). 
' = A.A.O. No. 152 of 1936 Mh PE 1937. 
& C.R.P. No. 465 of 1936. -7,0 vers a 
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- The second defendant, the son of the plaintiff was the agent of the first Moosa 
defendant. The second defendant used a sum of money belonging to his Saud 
mother, the plaintiff, for the business of the first defendant and the plaintiff Subbamma. 
brought the suit against her son and his principal for recovery of the amount. 

Since the first defendant objected to the maintainability of the suit on the 
ground that it was really a matter between himself and the second defendant 
and that there was no privity of contract between him and the plaintiff, a 
petition was put in by plaintiff for the appointment of a Commissioner to 
settle the accounts of defendants and the defendants endorsed this application 
with a statement that each of them would be willing to pay the other what- 
ever was found due when accounts were settled and that the Court might pass 
a decree on those lines. The Commissioner so appointed sent a report that a 
certain amount was due by first defendant to second defendant. The Court 
found difficulty of granting a decree in favour of somebody who was not a 
plaintiff. A petition was therefore put in by plaintiff to transpose the second 
defendant as second plaintiff. The first defendant attempted to resile from 
the agreement. 

Held, (1) that the first defendant should not be allowed to resile from the 
agreement entered into freely by him to pay whatever might be found by the 
Commissioner to be due and to avoid having the debt embodied in a decree. 

Although the procedure adopted is not contemplated by the Procedure 
Code it has been recognised constantly by Courts. 

Makudam Mohammad v, Mohammad Sheik Abdul Kadir, (1936) 71 M.L.J. 

281, relied on. 

(2) That though under ordinary circumstances such a transposition of 
parties as claimed was not proper, still considering the special circumstances 
of the casé, the first defendant by his agreement impliedly agreed to such 
changes being made in the nature or frame of the suit as to give effect to the 
finding of the Commissioner and for the Court doing justice in the case. 


A. A.O. No. 152 of 1936. 

Appeal against the order of the Court of the Subordinate 
Judge of Cuddappah dated the 28th November; 1935 and made 
in A.S. No. 95 of 1935 (A.S. No. 50 of 1935, District Court, 
Cuddappah) preferred against the decree of the Court of the 
District Munsiff of Nandalur in O.S. No. 94 of. 1934. 

C. R. P. No. 465 of 1936. 

Petition under Ss. 115! of Act V-of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge of Cuddappah 
in.A. S. No.-95. of 1935 (A. S. No. 50 of 1935, District Court, 
Cuddappah) preferred against the decree of the Court of the 
District Munsiff of Nandalur in O. S. No. 94 of 1934. 

P. Govinda Menon for B. Poker for Appellant. 

` Kasturi Seshagiri Rao for Respondents. 
The Court delivered the following 
Jupcment.—The second defendant, the son of the- plain- 


tiff, was a servant or agent of the first defendant. - The second 
85 


Moosa 
Sahib 


v. 
Subbamma. 


18 ite belt) feet. yee cette cas Oe Ne ras eg cal, 
e 674 THE MADRAS LAW JOURNAL REPORTS. [1937 


defendant used a sum of money belonging to his mother for 
the purpose of the business of the first defendant; and the 
plaintiff brought this suit against her son and his principal to 
recover this sum. It appeared from the accounts of the first 
defendant kept with the second defendant that the account of ` 
the second defendant with the first defendant was credited 
with this amount. That first defendant objected to the main- 
tainability of the suit on the ground that it was really a matter 
between himself and the second defendant and that there was 
no privity of contract between him and the plaintiff. On the 
10th August, 1934, the plaintiff put in a petition for the appoint- 
ment of a Commissioner to settle the accounts of defendants 1 
and 2, as she was willing to take whatever was found due on 
accounting. Both the defendants endorsed this application with 
a statement that they had no objection to the appointment of a 
Commissioner and that each was willing to pay the other what 
might be found due from the one to the other upon account 
being taken, and that the Court might pass a decree for the 
amount found due. A Commissioner was appointed and he 
sent in a report to the Court to the effect that a certain sum of 
money was due by the first defendant to the second defendant 
on accounts. The Court was then faced with the difficulty of 
granting a decree in favour of somebody who was not the 
plaintiff. A petition was therefore put in by the plaintiff to 
transpose the second defendant as second plaintiff. An objec- 
tion was raised on the ground that O. 1, r. 10 did not apply, 
and that therefore no such transposition could be made. The 
first defendant attempted to resile from the agreement and the 
Court went on with the trial as if no agreement had taken 
place. In appeal the Subordinate Judge came to the conclu- 
sion that this agreement ought to have been supported by the 
Court and that the District Munsiff should have transposed the 
second defendant as second plaintiff, if necessary for the ends 
of justice. He therefore remanded the suit for fresh disposal 
on the basis of the agreement. 


There can be no doubt at all that the first defendant should 
not be allowed to resile from the agreement entered into freely 
by him to pay whatever might be found due by the Commis- 
sioner and to avoid having that debt embodied in a decree. 
Although the procedure adopted is not contemplated by the 
Procedure Code, it has been constantly recognised by Courts, 
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One case in which such an agreement was upheld is reported in 
Makudam Mohammad v. Mohammad Sheik Abdul Kadiri in 
which Pandrang Row, J., referred to English and Indian deci- 
sions and held that by the agreement the Court became an 

` arbiter and that if the parties agreed to accept the arbitration 
of the Court they were bound by it even though the procedure 
of the Court was extra cursum curiae and not contemplated by 
the Procedure Code. 

The real difficulty in this case is due to the fact that the 
amount is found due in a suit brought by the plaintiff for a 
sum of money due to the second defendant as a result of 
account taking between the first defendant and the second 
defendant. It is quite true that O. 1, r. 10 will not in terms 
apply to a case of this kind; and if there had been no agree- 
ment between the parties the District Munsiff would undoubt- 
edly have been justified in refusing to transpose the second 
defendant as second plaintiff. Notwithstanding the other 
provisions of the Procedure Code, it is always the policy of the 
Court to enforce, if possible, any agreement entered into 
between the parties; and in special circumstances where a 
grave injustice would be done if the Court did not exercise its 
inherent powers, I have no doubt that the Court is entitled 
under S. 151, Civil Procedure Code, to do justice by giving 
effect to the agreement of the parties. When the first defen- 
dant agreed to pay the second defendant or plaintiff such sum 
as might be due on taking accounts, he impliedly agreed 
to such changes being made in the nature or frame of the suit 
as to give effect to the finding of the Commissioner. I there- 
fore agree with the lower appellate Court that the learned 
District Munsiff was wrong in allowing the first defendant to 
resile from the agreement and in refusing to pass a decree in 
terms of the report of the Commissioner. 

It is argued that the agreement entered into would not 
comply with the provisions of O. 23, r. 3, which requires a 
decree to be passed only so far as the agreement relates to the 
suit. I dothink there is much force in this objection because 
the suit related to a sum of money lent by the plaintiff to the 
first defendant through her son, and the object of the inquiry 
by the Commissioner was to ascertain whether the whole 
of that sum or if not what part of it, was payable to the 
plaintiff. 

1. (1936) 71 M.L.J. 281. 
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The order of the appellate Court is not that the decree 
should be passed in terms of the Commissioner’s report, but 
merely that a decree should be passed in the light of its 
remarks that the agreement was a valid one and that there 
could be no objection to the transposition of the parties if 
necessary in the interests of justice. That was a correct order. 
This appeal is therefore dismissed with costs. 

Leave is granted. 

A Civil Revision Petition has also been filed by way of 
caution. The C.R.P. is unnecessary and is dismissed; but in 
view of the fact that costs have been awarded in the Civil 
Miscellaneous Appeal there will be no order as to costs. 

K.C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Kine. 
Ayitham China Suryarao .. Petitioner* (Plaintiff) 
v. 
Maddala Suryachandra Rao, 
Minor by mother and guar- 
dian Ramanamma .. Respondent (Defendant). 


Registration Act (XVI of 1908), Ss. 17 and 49—~Hindu joint family— 
Partition lists not registered—Partition to be proved to show necessity for a 
promissory note—Inadinissible in evidence—Oral evidence also not permissible 
in the face of S. 91, Evidence Act. 

In a partition, in order to equalise shares of the members of the family, 
it was arranged that P. W. 3, a member, should pay off all family debts and 
that the other two members should execute promissory notes respectively for 
the amounts due from them. Accordingly the defendant’s mother as guardian 
of the minor defendant executed the suit note in favour of P.W.3 who 
transferred it to the plaintiff. In a suit on the note the main defence was that 
the minor was not liable on the note. In order to meet it the plaintiff had 
to prove the necessity for the note and for that he called P.W. 3 to speak to 
the partition. The Court found the partition lists inadmissible in evidence. 

Held, (1) that since it was necessary for the partition lists to be register- 
ed, they could not be received in evidence unless they satisfied one of the 
conditions of Proviso to S. 49 of the Registration Act. 

This is nót a case where the plaintiff can take advantage of S. 53-A of 
the Transfer of Property Act, for that section relates only to the retention of 
immovable property of which P.W. 3 might be in possession. Nor can a 
promise to pay under the note be called a ‘collateral transaction’. It 
is obviously one of the terms of the partition itself and Samuvier v. Rama- 
subba Aiyar, (1931) 60 M.L.J. 527: I.L.R. 55 Mad. 72 and Bhabi Dutt v. 
Ramalalbyamal, A.I.R. 1934 Rang. 303, are clear authority for the position 
that though plaintiff's claim is a claim for money only, if it is part of 








* C. R., P. No, 562 of 1935. | : énd March, 1937. 
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an agreement which affects immovable property and that agreement must be 
regarded as ‘an indivisible whole to effecta fair distribution of the assets ’, 
the plaintiff cannot be permitted to tender his unregistered document in 
evidence. 

(2) That in the face of S. 91 of the Evidence Act, no oral evidence could 
be allowed to be tendered regarding the terms of the partition. 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the order of the Court of the Subordi- 
nate Judge of Narasapur dated the 21st day of December, 
1934 and made in S.C.S. No. 123 of 1934. 

V. Viyyanna for Petitioner. | 

V. Suryanarayana for Respondent. 

The Court delivered the following 

JupcmMent.—The minor defendant in this case with his 
mother as guardian, and his two uncles, one of whom is 
Narasimhamurti, P. W. 3, effected a partition of their immova- 
ble property in October, 1930. As one of the terms of that 
partition, and in order to equalise the shares of the three 
members of the family, it was arranged that P.W. 3 should 
pay off all the family debts and that the other two should 
execute promissory notes in his favour for Rs. 1,500 and 
Rs. 700, respectively. Accordingly defendant’s mother executed 
the suit promissory note in favour of P. W. 3 for Rs. 700 on 
the same day. This note was transferred by P. W. 3 to the 
plaintiff, who has now sued the defendant upon it. 


The main defence raised was that the minor defendant is 
not liable upon the pronote. In order to meet that defence it 
was necessary for plaintiff to prove that the pronote was 
executed for necessity. To prove this he called P. W. 3, who 
spoke to the terms of the partition. In cross-examination 
he admitted that there were unregistered partition lists in 
existence. The lower Court held that these lists were inadmis- 
sible in evidence and consequently that there was no valid 
partition, no valid debt binding upon the defendant. Against 
this decision plaintiff has filed the present Civil Revision 
Petition: - . 

I am unable to agree with the language in which the lower 
Court has formulated its decision. It is well settled, that there 
can be a valid partition without any document at all. (See Ram 
Gopal v. Tulshi Ram.) But the real question is whether plain- 
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tiff is debarred from proving the terms of this partition once 
the existence of the unregistered partition-lists is established. 
If he cannot prove those terms, he cannot prove the necessity 
for the defendant’s guardian to execute the pronote and he 
must fail. Not without reluctance I have come to the conclu- 
sion that the lower Court’s decision is right. 

I have had a translation of one of the partition-lists before 
me and it is obvious from it, indeed it was not seriously 
challenged by petitioner’s learned advocate that it is a docu- 
ment which requires registration under S. 17 of the Registra- 
tion Act. Under S. 49 it cannot therefore be received in 
evidence unless it satisfies one of the conditions of the proviso. 
This is not a case in which plaintiff can take advantage of 
S. 53-A of the Transfer of Property Act, for that section 
relates only to the retention of immovable property of which 
P. W. 3 or plaintiff might be in possession. Nor do I see how 
the promise to pay Rs. 700 can be called a ‘collateral transac- 
tion’. It is obviously one of the terms of the partition itself 
and Samuvier v. Ramasubba Aiyar! and Bhabi Dutt v. 
Ramalalbyamal2 are clear authority for the position that 
though plaintiff’s claim is a claim for money only, if it is part 
of an agreement which affects immovable property and that 
agreement must be regarded as ‘an indivisible whole to effect 
a fair distribution of the assets’ (to quote from Samuvier v. 
Ramasubba Aiyart) plaintiff cannot be permitted to tender his 
unregistered document in evidence. l 

Plaintiff being thus unable to tender the partition-list in 
evidence, is next confronted with S. 91 of the Evidence Act 
which lays it down in unmistakable language that he cannot 
also tender any oral evidence of the terms of the partition. 
The result is that he can give no evidence at all of those terms 
and cannot prove any necessity for the execution by defen- 
dant’s guardian of the pronote. This Civil Revision Petition 
must accordingly be dismissed with costs. 


K. C. — Petition dismissed. 





1. - (1931) 60 M.L.J. 527: LLR. 55 Mad. 72, 
2. ATR. 1934 Rang. 303. 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—MR. Justice VARADACHARIAR, MR. JUSTICE 
Burn AnD Mr. Justice PanpranG Row. 
Arumugham Chetti (deceased) 


` and others .- Appellanis* (1st Deft. and we) 
Y. Pr. KER Ea Sapuna 
-Chetti and others .. Respondents (Plaintiffs 2 to 4). 


Transfer of Property Act (IV. of 1882), S. 105—Grant of a village to a 
junior member by the holder of an impartible estate for maintenance— 
Poruppu payable by ihe junior member—Poruppu, meaning of—If grant a 
lease—Oral grant, if valid—Lease—Possession with lessee—Siranger trespass- 
ing—If and when adverse to lessor—Landlord and tenant—Estoppel—Evidence 
Act, S. 116—Lease from A—Discovery that A not entitled to the property — 
Lease from B, the real owner—No possession taken under A’s lease—If estops 
lessee from pleading that A had no title. 

In 1880, the then Zemindar D granted a lease Ex. A of the suit villages 
for a period of 15 years from Fasli 1290, i.e., from Ist July, 1880 to Ist July, 
1895, The lessees assigned the lease in 1882 to D’s wife, who in turn conveyed 
it in 1883 in favour of V,a junior son of hers. In 1886, V assigned it to K. 
In 1882, D executed a will under which he provided for each of his junior sons 
being given a village capable of yielding Rs. 1,200 per annum for their 
maintenance because being animpartible estate the eldest alone succeeded to 
the estate and was under obligation to maintain the junior members, The 
balance income from the village was to be settled as poruppu payable by the 
grantee to the Zemindar. D died in 1883 and was succeeded by his eldest son 
U. As the estate was heavily indebted, U granted a lease of the Zemindari 
in 1887 under Ex. I to an European Syndicate receiving an advance of Rs. 17 
lakhs from them; the said advance was to be. liquidated by their enjoying the 
Zemindari for a fixed period. As the syndicate insisted on the junior brothers 
joining in the deed, a family arrangement was entered into carrying out the 
desires of the father D. In pursuance of that the suit villages were then 
granted to V ona perpetual lease on payment of a poruppu of Rs. 800 per 
annum to the estate, as the vi.lage was expected to yield over Rs. 2,000. The 
lease (Ex. B) provided that the leases given to the uterine brothers should not 
be interfered with by the European lessees so long as those leases continued, 
beyond collecting the poruppus already fixed on their respective leases. V 
died some months later and in April, 1889, V’s widow N as guardian of her 
minor children granted a lease Ex. D to K to commence after the expiry of 
the first lease Ex. A for a further period of 14 years (i.e. from Ist July, 1895 
to Ist July, 1909) receiving Rs. 500 without any liability to pay future rents to 
her orher sons. She died in 1889 and tlien misunderstandings arose between 
the Zemindar U and V’s branch. Therefore when the term under Ex. A 
ended, U tried to get possession of the villages for the benefit of his daughter, 
ignoring the perpetual grant made by him to V in 1887. If the 1887 grant 
were to beignored, the European lessees would be entitled to the villages and 
so K got from them a lease Ex, I in 1895 in the name of his brother S to 
check-mate the Zamindar. The Zemindar then bought off K and got from 
him an assignment of Ex. I in the name of his daughter Ve (Ex. I-A) and an 
assignment of Ex. D in the name of his servant Kr, (Ex. D-3) also for the 
daughter’s benefitand took possession of the villages. In 1901, Ve usufruc- 


*Appeal No. 103 of 1925, ` 26th November, 1936. 
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tuarily mortgaged these villagesto the first defendant. The plaintiff got a 
sale of these villages from S (son of V) who became solely entitled to them 
and filed this suit in 1919 for recovery of the villages on the ground that Ve 
and her mortgagee were only entitled to remain in possession until 1909, and - 
that even if the perpetual grant was not true, the defendants cannot dispute 
the title of N and her sons inasmuch as K their predecessor-in-title got a 
lease from them of the suit villages under Ex.D. The defendants contended 
(1) that the perpetual grant of 1887 was a lease and invalid being oral; (2) that 
the title, if any, of the plaintiff and his assignor had been extinguished by 
adverse possession on the ground that Ve and first defendant have all along 
ignored the right of K and the plaintiff’s assignor S. 

Held, by the Division Bench :— 

(1) that possession by a stranger should not be held adverse to the lessor as 
long as there is a term outstanding and even if it could be held to be adverse 
when the stranger dispossessed the tenant in possession and continued in 
possession adverse to the lessor and also to the knowledge of the lessor, that 
can only be if there had been a trespass against or unlawful interference with 
the tenant’s possession. But here Ve had acquired the right of the tenant K 
under Ex. D-3 andas such till 1909 there was no right in plaintiff’s pre- 
decessors-in-title to sue to eject her and as such there is no question of title 
by adverse possession as the suit is filed within 12 years of 1909, 

(2) Assuming that the perpetual grant is invalid, the defendant is not 
estopped from disputing plaintiff's title in the circumstances: It is ‘only so 
long as the tenancy is subsisting and he is, in possession undér the lease that a 
tenant cannot set up the title of a third person but where before the lease is 
to take effect, the lessee discovers that. the lessorhad no ‘title and takes a 
new lease from the real owner and enters into. possession theréunder, he is 
not estopped from denying the first lessor’s title. The lessee K may plead 
that he took Ex. D under a mistake as to his lessor’s title or he may plead a 
constructive eviction by the European lessees as true owners and it is not 
necessary. for itthat he should actually surrender possession which he 
obtained, not under the lease Ex. D but under the very first lease Ex, A, 

Alaga Pillai v. Ramaswami Thevan, (1925) 49 M.L.J. 742, followed. 

Also Ve and her representatives only claimed under the European lessees 
and acquired an assignment of K's lease only as a possible weapon of defence 
‘against K’s lessors, 

The Division Bench referred to a Full Bench the other question as to 
whether a transfer of the right to enjoy immovable property in perpetuity 
made by the holder of an impartible Zamindari to a junior member on terms, 
or in pursuance of an arrangement, that the junior member will give up all 
claims for present or future maintenance and will pay annually to the Zamin- 
dar a sum of money is a lease within the meaning of 5.105 of the Transfer 
of Property Act or should be regarded as a family arrangement. 

Held, by the Full Bench that the transaction in question is not a lease but 
only a family arrangement and hence valid, though oral. Maintenance was 
part of the ‘ consideration ’ for the transfer and not only ‘ motive’ for the 
transfer. The poruppi was not the consideration for the transfer but only 
represented the excess income from the villages over what was intended as 
maintenance provision. The transaction was not intended by the’ parties to 


be a lease nor was it a lease. f 

Per Burn, J—The answer to the question will vary in accordance with 
the circumstances of each case. 

‘Meaning of ‘ Poruppu’ discussed. 

Zamindar of Polavaram v. Maharajah of Pittapur, (1936) 71 M.L.J. 347: 
L.R. 63 I. “A, 304: LL.R. 59 Mad. 910 (P.C), distinguished. 
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Appeal against the decree of the Court of the Additional 
Subordinate Judge of Sivaganga in O. S. No. 10 of 1923 
{O. S. No. 12 of 1920 on the file of the Court of the Subor- 
dinate Judge of Sivaganga). 

The following is a detailed summary of the facts taken from 
the earlier portion of the judgment of Varadachariar, J.:— 

This is an appeal by the first defendant against a decree 
directing delivery of possession, to the plaintiffs of a village called 
Kiranur in the Sivaganga zamindari and payment of mesne 
profits. The plaintiffs claimed title either as lessees or as purchasers 
from one Singa Dorai to whose father it.is alleged this village was 
given by a former Zamindar absolutely on a perpetual lease, by 
way of maintenance, as the result of a family arrangement shortly 
before the whole zamin was leased to certain European lessees in 
May, 1887. The first defendant claimed to be in possession of a 
usufructuary mortgage from the Zamindar’s daughter Vengu 
‘Nachiar who, in turn, claimed to have acquired the rights of one 
Sivachidambara under a term lease granted by the European 
lessees, to enure up to the middle of 1918. By another transaction 
which, the plaintiffs allege, was entered into by the Zamindar on 
behalf of the said Vengu Nachiar, a leasehold interest created by 
the plaintiff’s predecessor-in-title and enuring only up to the 
middle of 1909 had been acquired by the Zamindar; and the 
present suit was instituted in December, 1919, on the footing that 
the European lessees had no power to grant the lease relied on by 
the first defendant and that the first defendant by virtue of his 
claim under Vengu Nachiar was entitled to remain in possession 
‘only up to the middle of.1909, under the other lease. The first 
defendant contested the truth and validity of the permanent lease 
arrangement set up by the plaintiff, insisted on the validity of the 
lease granted by the European lessees and also raised pleas of 
adverse possession and jus terti. The plaintiffs in turn contended 


that the first defendant was estopped from disputing the right set . 


up by plaintiff in himself and his predecessors-in-title. 

Prior to 1€87, the Sivaganga zamindari was held by Rani 
Katama Nachiar and she had made numerous alienations by way 
of permanent leases and term leases. In a dispute as to whether 
‘her own children or her elder sister’s son was to succeed to the 
zamindari, the latter, named Doraisinga Thevar, was held entitled 
to succeed. As many of the zamin villages were in the possession 
-of alienees, the new-Zamindar had to take steps to recover posses- 
sion thereof, and he found it convenient to create new leases, 
presumably on favourable terms, and leave it to his lessees to 
institute suits against Rani’s alienees. One such lease by the new 
Zamindar was Ex. A relating to the suit village. It-was  for-a 
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period of fifteen faslis from the 1st of July, 1880, and provided for 
payment of Rs, 800 per annum to the Zamindar. This leasehold 
interest was assigned to the Zamindar’s wife by Exs. A-1 and A-Z- 
in 1882; and in 1883, the Zamindar’s wife made a grant of this 
interest to one of her junior sons by name Vadugayya Thevar. By 
Ex. A-3 dated 13th February, 1886, the remaining term of this. 
lease was assigned by Vadugayya to one Krishnan Chetti of 
Sivaganga. It was for a cash consideration of Rs. 700 and the 
assignee was directed to pay to the Zamindar the rent of Rs. 800 
per annum reserved under the original lease. It was also provided 


_ that on the expiry of the lease, t.e., at the commencement of fasli 


1305, the assignee should give up possession of the village to the 
Zamindar. Krishnan Chetti accordingly continued in possessiom 
down to the 30th of June, 1895. 


The Zamindar who granted the lease under Ex. A had five 
sons, the eldest of whom would succeed to the zamindariin due 
course. Being anxious to make proper provision for the mainten- 
ance of the other sons, the Zamindar executed a will Ex. N on 
the 21st July, 1882. 


It would appear from Ex. N that at that time the sons 
were being given every month whatever was required for their 
maintenance and the will provided that this practice should 
continue unless any of the sons was unwilling so to receive. 
In that contingency, the will directed that a village called 
Tiruvalur should be given to Vadugayya Thevan for his mainten- 
ance and other villages were similarly indicated for the other 
sons. The Zamindar’s idea was that each of the sons should 
be in a position to get about Rs. 100 a month from the villages to- 
be granted to them, but as the villages might yield not exactly that. 
amount but something more as net income, it was suggested that. 
out of the net income, Rs. 1,200 per annum should be deducted as. 
for maintenance and the balance settled as poruppu payable by the 
grantee to the Zamindar. The will provided for a larger provisiom 


. being made when the zemindari came to a good condition. 


Though the will contemplated Tiruvalur being given to 
Vadugayya Thevar only after the testator’s death, he seems to 
have preferred to make the grant in his own lifetime and accord- 
ingly executed Ex. 19 (b) on the 11th August, 1882. It is describ- 
ed as a perpetual lease at Rs. 900 per fasli. The grantee is direct- 
ed to recover possession at his own cost from Katama Nachiar’s. 
alienees and to hold the village from son to grandson and so on 
with powers of alienation by gift, sale, etc. The amount of Rs. 900 
is made up of Rs. 693-2-6 for rent and Rs. 296-13-6 for probable 
road-cess. In January, 1883, the same Zamindar made further 
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provision for Vadugayya Thevar by Ex. 19 (c) which is described 
as a permanent lease of Thavasikudi at a rental of Rs. 74 made up 
of Rs. 50 being guthagai (or rent) and Rs, 24 road-cess. The other 
terms are similar to those in Ex. 19 (b) and it may be mention- 
ed that both Exs, 19 (b) and 19 (c)purport to have been given on 
account of the grantor’s affection for the grantee. 


The Zamindar Doraisinga Thevar died in July, 1883 and ‘was 
succeeded by his eldest son Periaswami alias Udayana Thevar. 
The efforts which were made to raisealoan of a large sum of 
money on favourable terms so as to conveniently discharge the 
numerous debts owing from the estate resulted in the arrangement 
commonly spoken of as the European lease, whereby a European 
syndicate advanced a loan of about 17 lakhs to the Zamindar on 
condition that it should be liquidated by their enjoying the 
zamindari for a term of 22 years. This was subsequently extend- 
ed by 10 years, in consideration of a further advance. As the 
law relating to the powers of the holder of an impartible estate 
was even then not considered free from doubt, the European 
lessees desired that the Zemindar’s younger brothers should assure 
them that the lease arrangement would be accepted by the brothers 
as binding upon themselves. This circumstance is relied on by 
the plaintiff to show the reason and the occasion for the grant of 
the suit village to Vadugayya Thevan at this time. As already 
stated, the previous Zamindar had expressed a desire that Vadu- 
gayya should be given Rs, 1,200 per annum in addition to 
Tiruvalur, Judging from the road-cess of Rs. 24 provided for in 
Ex. 19 (c) Thavasikudi would not at that time have sufficed to 
secure anything like Rs. 1,200 to Vadugayya Thevan. Now that 
the eldest brother was giving away the whole zamindari to the 
European lessees for a long term, it was only natural that Vadu- 
gayya should have claimed a further provision for himself; and 
the requisition of the European lessees that all the brothers should 
join in assuring the validity and binding character of the lease 
would have given him a convenient opportunity for insisting upon 
his claim being satisfied, 


The scheme of Ex, B-2, the European lease, was that the 
lessees should enjoy the whole zamindari, but by cl. (25) it was 
provided that: 

“ The leases given to the uterine brothers, etc., of the Zamindar mention- 
éd in Schedule C are not to be interfered with by the (European) lessees 
beyond collecting the poruppus or rent already fixed on their respective 
leases”, 

Schedule C is headed “ List of Pannai lands, etc., allotted 
Villagewar and Endalwar, for the maintenance of the relatives ” 
of the Zamindar; and in that schedule against Vadugayya’s name 
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-the suit village Kiranur is mentioned in addition to Tiruvalur and 


Thavasikudi. Their Lordships find after discussingsthe evidence 


‘that the suit village of Kiranur was granted to Vadugayya 


Thevar on the terms alleged in para. 6 of the plaint which is as 
follows :— 


- According to the aforesaid family arrangement the aforesaid village of 
Kiranur, etc., were granted absolutely on perpetual lease to the aforesaid 
Vadugayya Thevar. Under the said family arrangement, the said Vadu- 


`gayya Thevar, his heirs and assigns ‘should enjoy the aforesaid Kiranur 


village . . . . . and were bound to pay to the said Zamindar the annual 
poruppu of Rs. 800 fixed for the said village as well as the road-cess alone”. 


Vadugayya’s widow died somewhere about 1889 and the 


‘Zamindar applied to get himself appointed as guardian of the 


person and property of the three minor sons of Vadugayya. For 
some reason this attempt was resisted by the maternal relations of 
the minors, anda maternal uncle (P.W. 10) and a stranger were 


“ultimately appointed guardians. This possibly caused some chagrin 
‘to the Zamindar. -Therefore when the term under Ex. Z came 


to an end in June, 1895, the Zamindar tried to enter upon posses- 


‘sion of this village. Even if the permanent grant of the village 


to Vadugayya were not true, it will be the European lessees that 
would have been entitled to deal with it, as cl. (25) of their lease 
limited their rights in the suit village only so long as the lease to 
Vadugayya’s branch continued. The Zamindar could not therefore 
openly assert his rights and hence he began to persuade some of 
the ryots in the village to side with him and execute a muchilika 
(Ex. II), purporting to act on behalf of all the ryots. The 
correspondence that passed between him and the village officers at 
this time shows that he sought their aid in reducing the village into 
possession. Krishnan Chetti, who, for a small consideration, had 


‘obtained under Ex. D (lease-deed in his favour by Vadugayya’s 


widow on behalf of her minor sons) the right to continue in 
possession for 14 years from July, 1895, was shrewd enough to 
know the weak point in the Zamindar’s case, and he managed to 
get from the European lessees a lease (Ex. I) in the name of his 
natural brother Sivachidambara Chettiar to checkmate ‘the 
Zamindar in his attempt to take possession of. the village. As 
Krishnan Chetti had thus armed himself with Ex. I, the Zamindar 
who dared not assert any claim as against the European lessees 
had to come to terms with Krishnan Chetti. Hence Krishnan 
Chetti on the one side and the Zamindar acting in the interests of 


.and for the benefit of his daughter Vengu Nachiar on the other 


side brought about 4 documents of which only two, Ex, I-A and 
Ex. D-3 are necessary to be noticed for the present purpose. 


“Ex. LA is an assignment of Ex. I by Sivachidambara to Vengu 


Nachiar and Ex. D-3 is a transfer by Krishnan Chetti to Krishna 
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Raju,a servant of the Zamindar, of the lease Ex, D executed in. 
favour of Krishnan Chetti byNachiar Ammal, widow of Vadugayya 
Thevar. Krishnan Chetti received Rs. 7,500 as consideration for 
all these documents and left the field free for the Zamindar. 
These transactions appear to have been intended from the 
beginning for the benefit of his daughter Vengu Nachiar. 

- But it is not possible to say if ever she got directly into pos- 
session or management. The zamindari accounts filed in the case: 


suggest that the acual management of the village was looked after ; 


by the Zamindar’s men. In a written statement filed by Vengu 
Nachiar in January, 1913 (Ex. P) she stated that the Zamindar 
gave this village to her permanently in September, 1898, but the 
acquisition under Ex, D-3 as well as under Ex, 1 (e) was only of 
a short-term interest and this is all that she purported to mortgage 
under Ex. III (1901) to the first defendant and his elder brother. 
For certain reasons care was taken in Ex. III to refer only to the 
right obtained by her under Ex. 1 (a) and not to the right under 
Ex, D-3. It is not disputed that the first defendant has been in. 
possession since the date of Ex. III. After the institution of this 
suit he obtained from the Court of Wards, acting on behalf of the 
present Zamindar, a fresh lease of the suit village under Ex. IV 
for a term of 13 years; but it is unnecessary to make any further 
reference to this transaction as it cannot affect the determination 
of the suit. . 

The questions raised on these facts appear from the judgment 
of Varadachariar, J. 

Advocate-General (Sir A. Krishnaswamy Atyar) and V. 
Ramaswamy Aiyar for Appellants. 

T. M. Krishnaswamy Aiyar and V. Subramania Aiyar for 
Respondents. 


The Court (Stone and Varadachariar, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH. 


Stone, J.—This appeal raises a question of some considera- 
ble difficulty and general importance and a number of questions, 
largely of fact, which are only of importance to the present 
case. My learned brother and I are of the opinion that the 


first question should be referred to a Full Bench and we_ 


therefore formulate the question to be considered and state 
the facts and the points that appear to arise as leading up to it. 

The policy underlying the Transfer of Property Act 
appears to be not to require a transfer of property to be in any 
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particular form except in those cases in which the Act 
expressly requires the transfer to bein writing. (See S. 9.) 

One kind of transfer so required to be in writing is, 
subject to certain exceptions, a lease of immovable properties. 

The term “lease” is a term having a very definite meaning 
in English law and a meaning by no means the same as 
“lease” as used in the Transfer of Property Act. In consi- 
dering whether a transaction requires, as being a “lease”, to 
be ina particular form, i.e. in writing, one has therefore not 
to have in mind whether it is a “lease” in the English law 
sense but whether it is a “ lease” as defined by S. 105 of the 
Transfer of Property Act. 


That section is worded as follows :— 


“ A leaseof immovable property isa transfer of a right to enjoy such 
property, made for a certain time, express or implied, or in perpetuity, 
in consideration of a price paid or promised, or of money, a share of crops, 
service or any other thing of value, to be rendered periodically or on 
specified occasions to the transferor by the transferee, who accepts the 
transfer on such terms.” 

The transferor is called the lessor, the transferee is called 
the lessee, the price is called the premium and the money, share, 
service or other thing to be so rendered is called the rent. 


I have italicised the words that raise some of the diffi- 
culties. 


With the above may be contrasted the definition of a 
“sale” contained in S. 54.. 


“ Sale” is a transfer of ownership in exchange fora price 
paid or promised or part-paid and part-promised. 


It will be noticed that elsewhere in the Transfer of Pro- 
perty Act when speaking of transfers by way of “sale” of 
«immovable property ” the terms “ buyer” and “ seller” are 
used. These terms in English jurisprudence are usually 
restricted to the transaction of sale of goods, the terms vendor 
and purchaser being applied to sales of land. In other parti- 
culars it may be that the terminology of the Transfer of Pro- 

_perty Act is different from that adopted in English law. 


In this present case one is concerned with the following 
facts :— 

The property in question belonged at all material times to 
an impartible zamindari. 


ij THE MADRAS LAW JOURNAL REPORTS. 687 . 


The Zamindar made an oral grant of a village, part of the 
said zamindari, to a junior member. 


Under the Hindu Law relating to impartible estates junior 
members of an impartible zamindari have very restricted 
tights. One such right is the right to maintenance. At one 
time (indeed at the time of the oral arrangement here in ques- 
tion) it was thought that the Zamindar’s powers of alienation 
were restricted. Decisions have since considerably modified 
the law as it was thought to be in the eighties of last century. 
Those decisions were considered recently by Ramesam, J., and 
one of us in Ulagalum Perumal Sethurayar v. Subbulakshmi 
Nachiar.} 


The term of the above-mentioned oral grant was unlimited. 
It was a grant made in lieu of maintenance present or future. 
It was a grant which imposed an obligation upon the grantee, 
viz., to pay annually a sum of Rs. 800. 


It was a grant that conferred a benefit upon the grantee, 
viz, the right to enjoy a certain village, that is, the income 
thereof; that income, after the Rs. 800 had been paid, 
amounted in later years to Rs. 1,200 per annum. 

The above are our conclusions of fact as to the terms of 
this oral arrangement. They are conclusions derived from 
inferences and such inferences are largely based upon the pro- 
babilities of the case rather than upon evidence that can be 
wholly accepted or the words used in any conversations which 
transmitted from mouth to ear the terms of this arrangement. 

It is impossible to say whether this arrangement was come 
to at one time, or whether the Zamindar was first pressed for 
maintenance and then agreed in consideration of that claim 
being given up to make a grant, on favourable terms, of the 
village and whether thereafter and in performance of that con- 
tract the suggested transfer was put forward by the Zamindar 
and accepted by the junior member, or whether the whole 
thing was settled at one time, the Zamindar agreeing to grant 
and the junior member agreeing to receive the right to enjoy 
the income from the village; the junior member in considera- 
tion thereof, giving up his claim to maintenance, present or 
future, and agreeing to pay Rs. 800 a year. 

This uncertainty as to fact is mentioned because it may be 
thought to be material, in considering whether a transfer falls 
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within the Transfer of Property Act, to consider the transfer 
itself, not, it may be, the wider arrangement of which the 
transfer is one part. On the other hand it may be thought 
that in considering whether an arrangement falls within any of- 
the defined terms, e.g., the term “ lease ’, one must look at the: 
arrangement as a whole. 

We therefore find that it is not proved that the grant was. 
separately arranged, rior is it proved that the grant was not 
separately arranged. We infer that the grant was made 
following upon, or, alternatively, as an integral part of a 
family arrangement of the nature above indicated. 

In Immudipatiam Thirugnana Kondama Naik v. Periya 
Dorasami1 the material facts, on the present point, were as 


_ follows :— 


A Zamindar executed a usufructuary mortgage by way of 
lease for 19 years to one R.C. The debt increased. R.C. died 
leaving his heir one L.C. who made a new arrangement with 
the Zamindar, the Zamindar’s brother and brother’s son (the 
heir) and another son. The Zamindar was to receive a sum 
down (borrowed from L.C. and added to the debt), transfer 
the zamindari to the heir, and receive maintenance from him 
at Rs. 250 per annum. The mortgagee, in lieu of interest, took 
18 villages on usufructuary mortgage, paying peishcush and. 
road-cess to Government and maintenance at Rs. 270 per 
mensem to the Zemindar. 


Thus the transaction appears to have been a family 
atrangement plus a settlement with a stranger mortgagee 
involving a usufructuary mortgage of part of the zamin to the 
mortgagee and the transfer of the whole of the zamin to an 
heir in return for maintenance to be paid partly by the mort- 
gagee and partly by the heir. l 


It was assumed (page 384) that such a transfer must be 
by registered deed. The transfer in question (at page 384) 
would appear to be the transfer of the zamin to the heir. 


In Varada Pillai v. Jeevarathnammal2 one question was 
whether 4 a woman had disposed of the suit properties during 
her lifetime. She and R, another woman, were registered 
owners of two moieties and they jointly presented a petition 








1, (1900) L.R. 28 L.A. 46:.LL.R. 24 Mad.-377 (P.C.). 
2. (1919) 38 M.L.J. 313: L.R. 46 LA. 285: LL.R. 43 Mad. 244 (P.C.). 
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to the Collector in which they recited that they had given 
away two villages as Stridhanam to D and asking for the 
villages to be transferred in the name of D. The petition 
concluded : i 
“ The said (D) shall hold and enjoy them with power to alienate, etc.” 

The Collector granted the petition and registered the 
transfer accordingly. 

The Privy Council observed at p. 249: 


“It was not contended before the Board that the above transactions 
effected a valid gift of the property to D; for such a gift must, under S. 123 
of the Transfer of Property Act, be made by registered deed.” 


In Madam Pillai v. Badrakali Ammali it was held by a 
Full Bench of this High Court that a transfer of property by a 
husband to his wife to be enjoyed by her during her lifetime 
in discharge of future maintenance is not a gift or sale and 
may be made without writing. 

This decision appears largely to turn upon the meaning 
given to the word “ price ” (see per Schwabe, C.J., at 617). A 
reference to the Oxford Dictionary will show that price has as 
its primary meaning “ money, or the like-paid for something.” 
“ Payment” can be made partly in goods. Saxty v. Wilkin?. 
That decision seems to show that if the transfer though part 
of a family arrangement, had been of the ownership of pro- 
perty in return for a money payment, instead of in return for 
the relinquishment of a maintenance claim, it would have been 
a sale requiring to be in writing. In the present case a further 
difficulty arises owing to the fact that in S. 105 “price” and 
“money ” are both used. 

Kumaraswami Sastri, J., however, in that case raised the 
wider question, also now raised in this case, viz., whether if the 
transaction is treated as a settlement of family affairs it need 
be in writing. He stresses the fact that partition under Hindu 
Law can be made without any document. 

Coutts-Trotter, J., observes that ‘a trained English lawyer 
would never use the word “ price ”, unless it be to connote 
something other than the frequently familiar phrase “ valuable 
consideration”. The trouble we feel with this kind of reason 
is that the Transfer of Property Act is constantly using expres- 
sions that an English lawyer would not use in England, e.g., 





1. (1922) 42 M.L.J. 410: LL.R. 45 Mad. 612 (FB). ` 
2. (1843) 152 E.R. 954. 
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buyer and seller of land. The reason may be to prevent 
English decisions which turn upon the use of words of art 
being applied in India where similar words have different 
meanings. Clearly “ lease” in the Transfer of Property Act 
means something different from “lease” as used in the English 
law of landlord and tenant. In Zamindar of Polavaram v. 
Maharaja of Pittapuram1 the Chief Justice and Curgenven, J., 
at pages 170, 171, 179 and 180, followed the above decision 
and adopted the meaning given to the word “price”, Beasley, 
C.J., also relying on this point upon Queen-Empress v. Appavu2 
and upon Samaratmal Uttamchand v. Govind3. In Made Gouda 
v. Chenne Gouda, Odgers, J.,.cited with approval Napier, J.’s 
decision in Second Appeal No. 225 of 1920 where he considers 
the decision in Girhi Rani Misrani v. Chandra Lal Kanth’: 

“T know of no authority for the proposition that the formal require- 
ments of the Transfer of Property Act can be avoided by calling a transac-' 
tion by a particular name under the Hindu Law ” 

Odgers, J., had, however, there to consider a transfer 
quite different to anything here, the transfer being to a 
stranger, though part and parcel of a wider transaction involv- 
ing partition between members of the family. ` 

The other cases cited such as Abhiram Goswami v. Shyama 
Charan Nandié and Venkatachariar v. Rangasami Aiyar? which 
deal with the difference between a conveyance of ownership 
and the grant of the right to enjoy in perpetuity and the 
existence of the incidents of leasehold terms in the latter case 
including that of forfeiture in the case of a perpetual lease do 
not carry the matter further. 

There thus appears to be an almost complete absence of 
authority on the question. We put on one side the fact that 
the plaint speaks of a perpetual lease. One has to use some 
expression when speaking of an arrangement aud the question 
is not whether this transaction amounts to a lease in some 
sense but whether it amounts to a lease in the sense of the 
Transfer of Property Act. 


We notice that in the case of the other grants by this 
Zamindar to junior members which are evidenced in writing 








1. (1930) 60 M.L.J 56: 1.L.R. 54 Mad. 163. 
2. (1885) I.L.R. 9 Mad. 141. 3. (1901) I.L.R. 25 Bom. 696, 
4. (1925) 49 M.L,J. 150. è 5. (1912) 17 C.W.N. 62. 
6. (1909) 19 M.L.J. 530: L.R. 36 I.A. 148: IL L.R. 36 Cal. aE 
7. (41918) 36 M L.J. 532. 
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the sum reserved is called poruppu and the terms of transfer F.B. 
suggest the, grant of an absolute estate rather than the giving Arumugham 
of a lease, t.e., confer the power of sale. These other grants Chetti 
only appear as leases in that an annual payment is reserved. Subra- 
We have no reason to doubt that the oral arrangement was "ni 
similar in nature. — 
Stone, J. 


In these circumstances we refer for the opinion of the 
Full Bench the following question :— 


“Whether the transfer of the right to enjoy immovable property in 
perpetuity made by the holder of an impartible zamindari to a junior member 
‘on terms, or in pursuance of an arrangement, that the junior member will 
give up all claims for present or future maintenance and will pay annually to 
the Zamindar a sum of money amounts to a lease within the meaning of the 
Transfer of Property Act, so as to be without effect unless in writing regis- 
tered, or whether such a transaction should be regarded as a family arrange- 
ment and, if so, whether it is effective though oral”. 


As to the remaining questions I have had the advantage 
of reading the judgment of my learned brother with which I 
agree and to which I have nothing to add. 

Varadachariar, J. (after stating the facts)—On the Varada- 
facts above stated, it has been contended on behalf of the ceased: 
appellants that the title, if any of the plaintiff and his assignor 
has been extinguished by adverse possession,.as Vengu Nachiar 
and the first defendant have all along ignored the alleged 
right of Krishnan Chetti and the plaintiff’s assignor. On the 
other hand it has been contended on behalf of the respondent 
that even if the alleged permanent grant for maintenance 
should be held to be untrue in fact or inoperative in law, the 
plaintiff’s assignor must be held to have acquired a. title by 
adverse possession and that the first defendant is, in any event, 
estopped from denying the title of the plaintiff’s assignor 
without surrendering possession. We are unable to accede to 
any of these contentions. 

Dealing first with the appellants’ contention it must at the 
outset be observed that there is a considerable body of autho- 
tity to the effect that possession by a stranger should not 
be held to be adverse to a lessor as long as there is a term 
outstanding, because the lessor would not prima facie be 
entitled to sue for possession before the expiry of the term. 
(See the discussion in pages 1633 to 1636 of Mitra’s Limita- 
tion, 6th Edition.) The observations in Ambalavana Chetti 
v. Singaravelu Udayar! must be understood in the light of the 
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fact that the lease in that case was one from year to year and 
not for a definite term (see page 681). Assuming however 
that a lessor could sue a'stranger for possession and therefore 
the stranger’s possession could become adverse to the lessor, in 
cases in which the tenant- has been dispossessed by the stranger 
under a claim hostile both to the tenant and to the lessor, 
the facts of the present case will not suffice to attract the 
operation of that rule. Whatever the motives or intentions.of 
the Zamindar might have been he preferred to acquire the 
rights of Krishnan Chetti even under Ex. D and was in that 
sense in possession as an assignee of the term. The fact that 
Vengu Nachiar was a party only to Ex. 1 (a) and not to D-3 
and purported in Ex. III to claim only under 1 (a) and made. 
no reference to D-3 cannot in law affect the true position. As. 
already stated, it is clear from the documentary evidence, and 
the probabilities of the case that the rights under Ex. Das well’ 
as the rights under Ex. 1 were acquired by the Zamindar for 
the benefit of Vengu Nachiar and if any suit for possession had 
been instituted by Krishnan Chetti or the plaintiff’s assignor 
against Vengu Nachiar or her assignees, it could certainly have 
been met by setting up the rights under Ex. D-3. The observa- 
tions in Periya Aiya Ambalam v. Shunmugasundaram) and 
Yamunabai Narayan v. Lagmanna Basanna2, could be 
invoked only if there had been a trespass against or unlawful 
interference with the tenants’ possession and not where the 
tenants’ rights are acquired by a third person. 


In support of the plea of estoppel the respondent contends 
that Krishnan Chetti, who had taken Ex. D would be estopped 
from denying his lessor’s title and that Vengu Nachiar being 
the real assignee under Ex. D-3, she and the first defendant 
claiming under her could be in no better position. In dealing 
with this question it must be remembered that the plea of 
estoppel is material only in the view that the alleged main- 
tenance grant is not true and operative for otherwise the 
plaintiff can succeed on the title itself. If the grant is not 
true or operative in law, the title must in July, 1895, be 
deemed to have vested either in the Zamindar or in the 
European lessees. If Krishnan Chetti obtained possession 
under Ex. D and let the Zamindar or Vengu Nachiar into 





t (1913) 26 M.L.J. 140: I.L.R. 38 Mad. 903 (F.B.). 
2. (1918) 52 1.C. 770. 
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possession under Ex. D-3, there will be considerable force 
-in the plea of estoppel. The decisions of the Privy Council 
in Bilas Kunwar v. Desraj Ranjit Singhi, Currimbhoy È 
Co., Lid. v. Creet? and Pandit Chandrika Prasad v. B. B. & 
C. I. Ry. Co.8 deal with such a case. The respondent relies 
upon the decision of the majority in Venkata Chetti v. 
Aiyanna Goundan# and contends that the rule of estoppel as 
between landlord and tenant is not limited to cases where the 
tenant is let into possession under a particular lease but may 
also apply to cases where a person executes a lease or other- 
wise attorns to a lessor. - But the qualifications recognised by 
the learned Judges in that case clearly show that the rule 
cannot avail the respondent in the present case. Under 
Ex. A-3 Krishnan Chetti became the assignee of the rights 
under Ex. A and that was the lease by the Zamindar him- 
self. Ex. A-3 therefore directed him to surrender possession 
to the Zamindar at the beginning of July, 1895. The initial 
‘estoppel if anything was thus in favour of the Zamindar and 
it might well be contended that Krishnan Chetti’s duty was to 
‘surrender possession to the Zamindar or those validly claiming 
under him. Ex. D though executed in 1889 was to come into 
effect only from the Ist July, 1895, and if the permanent grant 
there asserted on behalf of Vadugayya’s sons were true and 
valid, Krishnan Chetti could have continued in possession 
under it even after the expiry of the term under Ex. A. 
But on the assumption that the lessors under Ex. D had no 
title, the position would be that Krishnan Chetti had merely 
entered into a contract of lease under the mistaken impres- 
sion that Vadugayya’s sons had a title. When the time came 
for the lease to take effect he became aware that his lessors 
had no title and accordingly took Ex. 1 from the European 
lessees. There is one error in the judgment of the learned 
‘Subordinate Judge in this connection. He observes that 
‘Krishnan Chetti attorned to the sons of Vadugayya. As 
stated already, no rent was payable under Ex. D to the sons 
of Vadugayya. and beyond the taking of Ex. D and its 
subsequent assignment by D-3, the record shows no other act 
which can be construed as. amounting to an attornment by 


en 
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Krishnan Chetti to Vadugayya’s sons. The lease which 
Krishnan Chetti took under Ex. 1 from the European lessees . 
naturally provided that on the expiry of its term he must 
give up possession to the Zamindar. In these circumstances 
there seems to be no scope for the application of the rule 
of estoppel as between Krishnan Chetti and Vadugayya’s 
sons. He may well plead that he took Ex. D under a 
mistake as to lessor’s title; at the worst, he may plead a 
constructive eviction by title paramount and it is immaterial 
that he did not actually surrender the possession which he 
obtained under A-3 and not under D. (See Alaga Pillai v. - 


_ Ramaswami Thevan1). 


But even assuming for the sake of argument, that there 
may be estoppel as between Krishnan Chetti and Vadugayya’s 
sons; it does not necessarily follow that the same estoppel 
will bind Vengu Nachiar and those claiming under her. As 
stated already, care had been taken to make Vengu Nachiar a 
party only to Ex. 1-A under which the right obtained under 
the-European lessees was assigned. The fact that as a possible 
weapon. of defence the Zamindar, acting in the interests of 
Vengu Nachiar, took care to buy up a claim that Krishnan 
Chetti might have under Ex. D cannot be held to bring Vengu 
Nachiar into privity with Vadugayya’s sons so as to create an 
estoppel between them. In D-3 the parties took care to say 
that Vadugayya was “ said to be a lessee” of Kiranur. It 
may be that between July, 1895, and March, 1896, there was 
something like a scramble for possession between the Zamindar 
and Krishnan Chetti and the story now put forward on behalf 
of the defence that the Zamindar was in possession hostilely 
to Krishnan Chetti even before the date of D-3 and 1-A may 
not be wholly true. The lands were in the occupation of 
tenants and each was trying to collect such rent as he could. 
In this sense it may even be held that possession passed only 
in March, 1896, from Krishnan Chetti to the Zamindar or 
to Vengu Nachiar. But it is not correct to assume that 
Krishnan Chetti’s possession between July, 1895 and March, 
1896, was only in the character of lessee from Vadugayya’s 
sons because he had also obtained Ex. 1 from the European 
lessees though in his brother’s name. There is even less 
justification for assuming that Vengu Nachiar obtained 





1. (1925) 49 M.L.J. 742. 
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possession in March, 1896, in a right traceable to the title 
of Vadugayya’s sons as lessors notwithstanding the fact that 
she took care to obtain an assignment only of the rights 
under Ex. 1 and never claimed to rely on any title acquired 
under D-3. Pressed to its logical result, the respondents’ 
argument would bind Vengu Nachiar and the first defendant 
by a twofold estoppel, one in favour of the plaintiff’s assignor 
and the other in favour of the Zamindar and the European 
lessees; the question of title will thus in effect be set at large. 

The plea of title by adverse possession put forward on 
behalf of ‘the respondent also rests on the assumption that 
Vengu Nachiar and the first defendant must be deemed to have 
held possession from 1896 on behalf of Vadugayya’s sons. 
For the reasons given in dealing with the question of estoppel, 
we are unable to accept this assumption and this claim of title 
in the plaintiff by adverse possession is accordingly untenable. 

[His Lordship then deals with the appellant’s plea of jus 
tertii and overrules it on facts. That portion is therefore 
omitted from the report.] 

It remains to deal with one more question of law, raised 
on behalf of the appellants. It has been contended that even 
if the arrangement alleged in the plaint be true in fact, it is 
inoperative in law as it has not been embodied in a registered 
deed, as required by S. 105 of the Transfer of Property Act. 
The Court below has held and it has been maintained before 
us on behalf of the respondent that the arrangement, though 
subject to the payment of a “poruppu” is not a lease within 
the meaning of S. 105, because the maintenance of Vadugayya 
was the consideration therefor and the transaction is in 
substance a grant subject toa burden. In addition to Madam 
Pillai v. Badrakali Ammali (relied on hefore the lower Court), 
respondents’ learned counsel has drawn our attention to the 
decision in Zamindar of Polavaram v. Maharaja of Pittapuram2 
by way of analogy. The learned Advocate-General replies 
that even taking these decisions to be correct, they do not 
really touch the present question because the definition of a 
“lease” is not restricted to cases where a “price” is paid; he 
argues that the idea of making a provision for maintenance 
can at best only constitute the ‘motive’ for the arrangement 


1. (1922) 42 M.L.J. 410: LL.R. 45 Mad. 612 (F.B.). 
2. (1930) 60 M.L.J. 56: I.L.R. 54 Mad. 163. 
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and if the parties chose to adopt a form of arrangement which 
falls within the definition of a ‘lease’ in the Transfer of 
Property Act, the forms prescribed by law must be followed. 
He relies on the fact that the plaint itself speaks of the 
interest in the nature of a perpetual lease; and the admitted 
reservation of ‘poruppw’ is, according to him, indistinguishable 
from a reservation of ‘rent’, though it may be a favourable 
rent. 

As we propose to refer this question to a Full Bench for 
an authoritative decision on the point which is bare of autho- 
rity, it is not necessary to do more than to indicate some of 
the considerations that may bear on the decision of the 
question. It may not be correct to speak of “maintenance” 
only as a motive in this case. The grantor was the holder of an 
impartible estate and the grantee was his brother for whose 
maintenance the Zamindar was bound to make provision both 
asa matter of law and under the terms of his father’s will. 
“Maintenance” would therefore be part of the “consideration” 
for the transfer and the question will therefore arise, on the 
analogy of the decisions in Madam Pillai v. Badrakali Ammal1 
and Zamindar of Polavaram v. Maharaja of Pittapuram? 
whether a transaction for which the ‘consideration’ is something 
in addition to the categories specified in S. 105 of the Transfer 
of Property Act will fall under that section. Further, that 
section speaks of a transfer “in consideration of” money paid 
or promised, etc., could it have been intended to apply to a 
transaction whose avowed purpose is the provision of ‘main- 
tenance” and a “poruppu” is fixed apparently because the 
village set apart for the purpose yields more than the proposed 
maintenance amount? The provisions of Ex. N are significant 
in this connection, as showing that this is just the kind of 

` arrangement that the father contemplated being made for the 
maintenance of the junior sons. Undue stress ought not to be 
laid on the description of the tenure, in the plaint and in some 
of the documents as a perpetual lease; the suit transaction was 
admittedly oral and could at the inception have borne no 
particular description. The description “perpetual lease” 
might have been used for want of any other compendious 
expression by which a tenure of the kind intended could be 
referred to. On the other hand paragraph 6 of the plaint 


Sen gn aaaea io 


1. (1922) 42 M.L.J. 410: I.L.R. 45 Mad. 612 (F.B,), 
2. (1930) 60 M.L.J, 56: I.L.R:54 Mad. 163. 
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speaks of the village having been granted absolutely on per- 
petual lease; and when one turns to documents like Exs. XIX 
(b) and XIX (c) it will be noticed that the arrangement is 
stated to have been made on account of the great affection 
that the grantor bore to the grantee and the language of con- 
veyance employed in these documents, viz., that the grantee, 
his heirs and assigns should enjoy the village from son to 
grandson and so on, with powers of gift, sale, exchange, etc., 
with Ashta Bhoga Dasa Swamya, etc., treasures, minerals and 
so on, is much more apposite toan absolute grant (except for 
the reservation of a poruppu) than to the creation of the lease 
in the ordinary sense. As between the Zamindar and his son 
or brothers, it is not ordinarily to be assumed that the relation- 
ship of landlord and tenant was intended to be constituted, 

The reference to ‘poruppw’ in these transactions remains 
to be dealt with. It may not always be accurate to translate 
it as ‘rent’ in the sense in which that term is known to the 
law of landlord and tenant. It is one of the anomalies of 
Indian law that in the attempt to translate vernacular terms 
into corresponding English equivalents, the connotations of the 
words in the English law are unconsciously imported. For 
instance, the inappropriateness of defining the relationship 
between a Zamindar and his ryot in terms of the law of land- 
lord and tenant has often been pointed out and yet the payment 
made by the ryot to the Zamindar still continues to be spoken 
of as ‘rent’. In Maharajah of Vizianagaram v. The Collector 
of Vizagapatam1, Sir John Wallis, referring to inams held 
subject to payment of jodi, kattubadi or poruppu, speaks of 
the payment as a ‘small rent’ and describes the tenures as 
being of the character of a permanent lease. It may be right 
enough to hold that such tenure-holders are not owners of 
proprietors within the meaning of Madras Act I of 1876; but 
with all respect, it will not be correct to assimilate the position 
of the grantor and the grantee in such cases to that of ‘land- 
lord’ and ‘tenant’. In the Indian law ‘under tenure’ is not the 
same as ‘tenancy’. 

The learned Advocate-General relied on the decision of 
the Judicial Committee in Maharajah of Jeypore v. Rukmini 


Pattamahadevi Garu®, as an instance where their Lordships * 


1, (1914) 27 M.L.J. 278: I.L.R. 38 Mad. 1128 at 1130. 
2. (1918) 36 M.L.J. 543: L.R. 46 LA. 109: LL.R. 42 Mad. 589 (P.C.). 
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have applied the principle of law of ‘forfeiture’ to similar 
tenures thereby indicating that they regarded the nelationship 
as one of landlord and tenant. It may be observed that in 
that case the rent reserved was in their Lordships’ opinion the 
principal matter (see p. 601) and after all they say (at p. 600) ` 
that they went at length into this aspect of the law of forfei- 
ture, though it had not been raised in India, only because it 
was argued with much insistence at the Bar. As they found 
against the alleged denial of title, it ought not to be assumed 
that they would have applied the law of landlord and tenant to 
the case. The other portion of their Lordships’ judgment 
where reference is made to Forbes v. Meer Mahomed Tuquee', 
relates to what are known as grants burdened with a service. 
Even in such cases, the grantor is allowed a right of resump- 
tion in cases of contumacious refusal of service, but such 
‘resumption’ is not identical with the ‘forfeiture’ known to the 


` law of landlord and tenant. 


‘Poruppu’ is defined in Wilson’s Glossary as a low or 
quit-rent levied from lands originally granted in inam or rent- 
free. Its connotation is thus not identical with that of ‘rent” 
in the law of landlord and tenant. (See also Nelson’s Madura. 
Manual, Part IV, pp. 39, 121, 139, 140 and 191). The cases in 
Vizianagaram Maharajah v. Suryanarayana? and Vizianagaram. 
Maharajah v. Sitaramaraju8, show that it was not uncommon 
for Zamindars in this Presidency to insist on a payment of 
Kattubadi by grantees of inams from a prior Zamindar. The 
tenure in such cases will be an inam and not a tenancy. 
Whether as a matter of sentiment or asa result of the supposed. 
prohibition against. alienation in the Permanent Settlement 
Regulation, grants whether by way of reward for past services. 
or by way of maintenance were sometimes made in the southern 
zamindaris not by an absolute alienation but by the creation of 
an under-tenure. In such cases provision was sometimes made 
for the payment of a poruppu to cover the peishcush on the 
village granted. (See Venkateswara Ettiappa Naicker v.Alagoo 
Mootoo Servagaran4.) See also Ex. W-1 in the present case 
where the poruppu was fixed at the Nijudhi or assessment for 


_ the alienated village; see also Fischer v. Secretary of State for 





1. (1870) 13 M.I.A. 438. 
2. (1886) L.R. 13 I.A. 32: I.L.R. 9 Mad. 307 (P.C.). 
3. (1895) I.L.R. 19 Mad. 100. 4. (1861) 8 M.I.A. 327 at 330, 331. 
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India in Council,1 where the terms of Ex. D in that case are set 
out and the way that document was construed by the Privy 
Council in Robert Fischer v. Secretary of State for India in 
Council2, Relying on the statement in paragraph 6under the 
title ‘Family arrangements’, in Halsbury’s Laws of England, 
Vol. 15, the learned Advocate-General contended that by cal- 
ling a transaction a ‘family arrangement’ the requirements of 
the law as to necessary formalities cannot be dispensed with. 
But unlike the Statute of Frauds, the Transfer of Property 
Act adopts it as a general principle in S. 9 that a transfer may 
be made without writing in every case in which a writing is 
not expressly required by law. Hence, the question in this 
country has always been whether the transaction under con- 
sideration falls within one or other of the particular categories 
specified in the various chapters of that Act. I concur with my 
learned brother in referring this question of law, in the terms 
stated in his judgment, for the opinion of a Full Bench. 

The Advocate-General (Sir A. Krishnaswamy Aiyar) and 
V. Ramaswami Aiyar for the 2nd and 3rd appellants. 

T. M. Krishnaswami Aiyar and V. Subramania Atyar for 
the 2nd respondent. ` 

The Court expressed the following 

Opinion. Varadachariar, J—My answer to the question 
referred is that the transaction does not constitute a lease with- 
in the meaning of S. 105 of the Transfer of Property Act and 
is therefore effective though oral. The reasons in support of 
this conclusion have been set forth in the concluding portion of 
the judgment delivered by me when referring the question toa 
Full Bench and I have very little to add. The learned 
Advocate-General laid some stress on the fact that the decision 
in Zamindar of Polavaram v. Maharajah of Pittapuram3, 
referred to by me in that judgment has since been reversed by 
the Judicial Committee in Zamindar of Polavaram v. Maharajah 
of Pittapuram4. This does not affect the basis of my judg- 
ment, because, as I understand their Lordships’ decision they 
do not express disapproval of the principle of law applied by 
the High Court in Zamindar of Polavaram v. Maharajah of 





1. (1896) LL.R. 19 Mad. 292 at 297. 
2. (1898) L.R. 26 L.A. 16: I.L.R. 22 Mad. 270 at 283-5 (P.C.). 
3. (1930) 60 M.L.J: 56: I.L.R. 54 Mad. 163. 
4, (1936) 71 M.L.J. 347: L.R. 63 LA. 304: LL.R. 59 Mad. 910 (P.C.). 
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Pittapuram1 as derivable from the judgment of the Full Bench 
in Madam Pillai v. Badrakali Ammal?. The Judicial] Commitee 
hold that on the facts of the case before them it was not 
reasonable to hold that there was any other consideration in 
addition to the price fixed for the sale. The High Court held 
that the promise by the vendee not to question the validity of 
the execution sale under which the vendor had purchased other 
properties as well constituted an additional item of considera- 
tion. But the Judicial Committee point out that as the period 
of 30 days allowed by law for questioning the execution sale 
had already expired “this promise was valueless”. Their 
further observation that at best the promise only resembled 
other covenants which any sale may contain has no bearing 
upon the present case. It is sufficient to say that in winding 
up the discussion of this question, their Lordships emphasise 
the fact that both parties intended the transaction in question 
to be a sale and “in substance it was nothing but a sale.” 
Applying this test, I am unable to hold that the transaction 
now before us was intended by the parties to be a lease or was 
in substance a lease. 


Pandrang Row, J.—I agree. 


Burn, J.—I find considerable difficulty in answering the 
question in the form in which it has been propounded. It does 
not seem to me to be possible to state the answer to the ques- 
tion in general terms. It seems to me quite conceivable that 
the transfer of the right to enjoy immovable property in 
perpetuity made by the holder of an impartible zamindari to a 
junior member on terms, or in pursuance of an arrangement, 
that the junior member will give up all claims for present or 
future maintenance and will pay annually to the Zamindar a 
sum of money might amount to a lease within the meaning of 
the Transfer of Property Act, so as to be without effect unless 
in writing registered. I see much force in the contention of 
the learned Advocate-General that if a transaction is in fact a 
lease as defined in S. 105 of the Transfer of Property Act, the 
requirements of the law regarding registration cannot be 
evaded merely by calling it a family arrangement. I think the 
answer would have to vary in accordance with the circum- 


_ stances of each case. It seems to me not impossible to imagine 








1: (1930) 60 M.L.J. 56; LL.R. 54 Mad. 163, 
2, (1922) 42 M.L.J. 410: LL.R. 45 Mad. 612 (F.B.). 
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a case of a junior member of a family of the holder of an 
impartible zamindari who might be himself interested in agri- 
culture. If.the holder of the zamindari transferred to him a 
portion of the zamindari in consideration of a premium with or 
without an annual rent reserved, one condition being that the 
junior member should withdraw his claim for maintenance, 
such a transaction might very well be a lease. The question 
however was argued before us with reference to the facts of 
the particular case and considering it from that point of view, 
I have no difficulty in holding that the transaction in question 
was not a lease within the meaning of S. 105 of the Transfer 
of Property Act. I do not think the learned Advocate-General 
was right in contending that the provision of maintenance was 
merely the motive for the transaction. It appears to me that 
the transaction itself was in its essence a provision for main- 
tenance for the junior member. It is found as a fact that the 
amount of the poruppu or quit rent was due to the mere 
accident that the annual value of the village granted happened 
to be Rs. 800 more than the amount thought suitable for the 
maintenance of the junior member. In other words the 
payment of the poruppu was not the consideration for the 
grant to the junior member of the right to enjoy the village. 
On the facts found it seems to me quite clear that the Zamin- 
dar was concerned solely with the provision of maintenance 
and was not making a lease. If the annual income from the 
village had been estimated at precisely Rs. 1,200 there would 
have been no question ofporuppu and it would have been impos- 
sible to suggest that the transaction was a lease. The transac- 
tion appears to me to be in its essence of the nature of a grant 
of the inam land. The facts deducible from the documents 
which were executed in the case of the other members of the 
family indicate that the Zamindar considered himself to be 
making an out-and-out grant rather than a lease. 


S. V. V. ——— Reference answered. 
Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 


PRESENT :—Lorp THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Hubert Rowan Hodge .. Appellant®* 
v. 
Shahebzada: Mahomed Kamgar Shah 
and others .. Respondents. 


Limitation Act (IX of 1908), S. 12 (2), Sch. I, Art. 151—Procedure— 
Appeal from order of High Court—Out of time—Unavoidable delay—-“ Time 
requisite for obtaining copy of order °—Exclusion. 

On the 5th December, 1934, an order was made by a High Court Judge 
directing the Registrar of the Court to accept an offer for a certain property 
made by an intending purchaser. That property formed part of the estate of 
a deceased man. The heir and legal representative of the deceased wished to 
appeal against the Judge’s order on the ground that it contained no order in 
his favour as to costs, and that he had no opportunity to argue the matter of 
costs before the Court. Negotiations and correspondence with regard to the 
matter continued until 31st January, 1935, when the Judge gave his deci- 
sion on the question of costs. During February, the intending appellant was 
engaged in correspondence with the Registrar with a view to applying to the 
Judge to date the order as of the 3lst January, 1935, instead of the 5th 
December, 1934. On 25th February, the Judge decided that the order 
should be dated the 5th December, 1934. During March, 1935, necessary 
formalities in connection with the order were carried through, and, on 
28th March, the order was completed and filed. On 8th April, 1935, the 
appeal was filed, the purchaser not being made a party. On 18th April, 
leave was obtained to amend the appeal by adding the purchaser as a party. 
A plea of limitation having been raised, 

Held, that with the exception of the delay of ten days between the presen- 
tation of the appeal and its amendment, it was a case of unavoidable delay 
owing to bona fide attempts made by the party to obtain a copy of the order or 
to have it amended, and that it was a fit case to treat the appeal as competent 
notwithstanding that it was filed out of time. 


Appeal from a judgment of the High Court of Judicature 
at Fort William (Derbyshire, C.J. and Costello, J.) dated 
31st July, 1935, reversing an order made by Cunliffe, J., on 
Sth December, 1934, and holding, on a preliminary objection 
taken to the appeal, that the appeal to the High Court was in 
time. 

The appellant, one H. R. Hodge, was the highest bidder at a 
sale by auction held by the Registrar of the High Court-of a pro- 
perty known as Dhalbloom Mining Estate, which belonged to the 
estate of Prince Mohamed Bukhtyar Shah deceased. On Ist June, 


* P, C. Appeal No. 55 of 1936, 29th January, 1937. 
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1905, an official receiver was appointed for the property, and he 
remained in possession of it until the present time. On 3rd March, 
1931, Panckridge, J., ordered that the Dhalbloom Mining Estate, 
or a sufficient part of it, should be sold by the Registrar of the 
Court to the best purchaser who could be obtained, provided that 
the Registrar should consider that a sufficient sum had been 
offered. It was further ordered that the money realised by any 
sale should be paid into Court and applied towards payment in 
manner prescribed. Pursuant to that order, the property was 
from time to time put up to auction by the Registrar. On19th Feb- 
tuary, 1932, the highest bid received was Rs. 80,000 and the sale 
was adjourned to 17th June, when the highest bid was Rs. 95,000. 
‘On four subsequent occasions the property was again put up for 
sale, but no bid was received, On 14th August, 1934, the property 
was put up for sale, and a bid of Rs. 1,50,000 was made by Hodge, 
who was the highest bidder. The Registrar then made a note in 
his minute book to the effect that. the reserve price had not been 
reached but that, as the new bid was so much higher than previous 
bids, he had decided to accept it subject to confirmation by a 
judge, 

Hodge thereupon paid a deposit of 25 per cent. of the 
purchase price, and the matter was referred to Cunliffe, J., who, on 
28th August, 1934, adjourned the matter for three months in 
order that it should be ascertained whether there were intending 


purchasers willing to make higher offers than Rs. 1,50,000, When ` 


the matter again came before him on December 3, 1934, it was 
found that there was a would-be purchaser who was prepared to 
offer Rs. 1,80,000. Hodge then in Court agreed to offer the same 
amount, and an order was drawn up directing the Registrar to 
accept his offer. 

The contesting respondent in the present appeal, one, 
Shahebzada Mahomed Kamgar Shah, one of the heirs and legal 
representatives of the deceased Prince (the other respondents 
being attaching creditors of members of the deceased’s family), 
contended that the sale as ordered by Cunliffe, J., was illegal 
because contrary to.the rules laid down by the High Court for the 
sale of properties in such circumstances (namely, Rr. 1, 2, 20 and 
21 in Chapter XXVII of the Rules of the erste Side of the 
High Court). 


On the appeal of the present contesting Be or to the High. 


Court, a preliminary objection to the hearing of the appeal was 


taken on behalf of the present appellant, Hodge, on the ground that . 


the appeal was outside the time prescribed by Art. 151 of Sch. I 
to the Limitation Act, 1908, Cunliffe, J.’s order having been made 
on December 5, 1934, and the appeal having been filed on April 8, 
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1935, some 124 days later. It was submitted on the present 
appellant’s behalf that, by reason of Art. 151 of the Limitation 
Act, the appeal should have been filed within 20 days of the order. 
The present respondent contended that he was entitled to an 
extension of time by virtue of S. 12 (2) of the Act, 


The facts relating to this matter were as follows: On 
December 3, 1934, both Hodge and the respondent were represented 
at the hearing before Cunliffe, J., but neither was given an 
opportunity to argue the question of costs. The order was 
subsequently made and signed by the Judge not in the presence of 
the parties, and he added to it the words “ no order as to costs ”.. 
On December 7, the terms of the order came to the knowledge of 
the parties, and the present respondent wished to appeal. 


He considered himself however, entitled to some order as to 
costs in his favour, in respect of the proceedings before Cunliffe, 
J., and his attorney at once informed those of the purchaser that 
he intended to make submissions to the Court with regard to the 
costs. Negotiations and correspondence on the matter continued 
until January 31, 1935, when Cunliffe, J., gave judgment as to 
costs, the minute reciting that there would be no order as to costs. 
“in favour of any party except in the case of the Official Receiver 
who will be given his costs out of the estate”. On February 6, 
1935, the parties had an appointment before the Registrar which 
was adjourned in order that the respondent’s attorney might 
mention the order of December 5, 1934, with a view to having its. 
date altered. The matter was mentioned to Cunliffe, J., on 
February 25, the respondent’s attorney having intimated by letters 
to the Registrar in identical terms, dated February 7 and 13, that he 


` wished the date of the order altered in order that he might be in 


time to appeal against it. Cunliffe, J., directed the order to be 
dated December 5, 1934. On March 2, 1935, the order was settled 
and passed in the presence of both parties and was given for 
engrossment on the same day. On March 12, the order was. 
signed by the Registrar, and on the 17th it was served on the 
various parties. On the 25th, the Court notified the amount which 
would be required for stamps, and. on the 28th the order was. 
completed and filed. On April 8, the appeal was filed and accepted 
by the office, the present appellant, the purchaser, not being made 
a party to it. On April 18, leave was given by the High Court to 
add the purchaser as a party. 


The High Court held, as to the preliminary objection, that, 
with the exception of the two periods from February 6 to 13, 
when the appellant could, they said, have mentioned the matter to 
the Court and did not, and the period from April 8 to 18, the 
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time between presentation of the appeal and the amendment 
bringing in the purchaser as a party, there was no unavoidable 
delay on thé part of the present respondent with regard to his 
appeal, 

With regard to Cunliffe, J.’s order accepting the purchaser’s 
offer for the property, the Court held that, while the Judge un- 
doubtedly acted with the best possible motive in accepting the 
offer, he would, if he had had certain additional particulars laid 
before him, have concluded that the present appellant’s offer was 
too low and ought not to be accepted. 


The purchaser preferred an appeal to the Privy Council. 
A.M. Dunne, K.C. and L. P. E. Pugh for Appellant. 
S. H. R. Abdul Majid for Respondents. 


29th January, 1937. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—Counsel for the appellant in this 
case submits two questions for consideration by their Lordships. 


The first question is with regard as to the competency of 
the appeal taken to the High Court from the order of Cunliffe, 
J. Prima facie there is good reason why that question should 
be raised, because, the period of limitation provided by 
Art. 151 of the Limitation Act for appealing against the order 
being 20 days, 124 days in fact elapsed before the appeal was 
taken. 

The contesting respondent’s reply in excuse of his action 
was to say that, as provided by S. 12 (2) of the Limitation Act, 
a portion of the 124 days, the deduction of which would leave 
less than 20 days, was accounted for by the period which elapsed 
before he could obtain a copy of the order against which he 
was going to appeal. The Judges of the High Court have held 
that the respondent has succeeded upon that, and they have so 
held on a detailed examination of what occurred during that 
period. Their Lordships agree with the conclusion at which 
the High Court arrived. It might indeed be arguable that the 
first period of seven days, from the 6th to the 13th February, 
which is disallowed as against the respondent, should not have 
been so disallowed as, im the first letter, he asks the registrar 
to do something, and the second letter is a reminder that he 
had asked him, although in form it makes no reference to the 


previous letter. 
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Except as to the charging of that period against the 
respondent, their Lordships are constrained to agree with the 
High Court. The first portion of the material "period was 
occupied in an attempt to obtain a variation of the order as to 
costs. In fact a variation was made although not the one 
asked for, and in their Lordships’ opinion it cannot be said 
that the respondent was failing during that period to take 
reasonable and proper steps to obtain a copy of the order. 
The second portion of the period seems mainly to have been 
accounted for by an attempt on the part of the respondent by 
application to the registrar to have the order when issued dated 
not as of December 5, 1934, but as at January 31, 1935, 
which was not the true date for at any rate the main part of 
the judgment had been delivered on December 5. In that 
attempt he was unsuccessful. The application may indeed have 
been doomed to failure from the first; but the fact remains 
that, during that period, the respondent was occupied in 
making application to the registrar for something which was 
connected with the settling of the order, and the order was in 
fact not ultimately completed and filed until the March 28, 
1935. Accordingly their Lordships agree with the High 
Court that the appeal was competent. 


There remains a question on the merits of the pal 
Unfortunately, their Lordships are in difficulty here as to 
dealing with the decision of the High Court on the merits. A 
sentence from the opinion of the learned Chief Justice will 
make clear the point to which they are referring. The learned 
Chief Justice says:— 

“ But the Judge did not, we are told, examine the valuer’s report of the 
property and did not see what the reserve price was and the reasons for fixing 
the reserve price. We sent for the registrar who produced to us the valuation 
which contains the suggested reserve price and we have perused it, particularly 
that part of it which deals with the reserve valuation itself and the reasons 
for arriving at that figure. I think if the learned Judge had done that in ‘this 
case he would have come to the conclusion that bids that were offered in 
Court were too low and ought not to have been accepted. I am of opinion 
that the learned Judge although he acted with the best possible motive was 
wrong in this case in purporting to confirm the bid of Mr. Hodge”. 

Their Lordships have not been provided with the material 
upon which the High Court came to that decision, and they are 
in those circumstances unable to form any conclusion as to 
whether the decision of the High Court on the merits was 
wrong or right. 
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Their Lordships are accordingly of opinion that the 
appeal shoyld be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for Appellant: Sanderson, Lee & Co. 

Solicitors for Respondents: Francis & Harker. 

R. C. C. ——- Appeal dismissed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
{Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice Mocxerr anp MR. JUSTICE 
LAKSHMANA Rao. 

The Commissioner of Income-tax, Madras.. Petitioner* 


v. 
The Honourable Sri Ravu Swetachalapathi 
Ramakrishna Ranga Rao Bahadur, 
Rajah of Bobbili .. Respondent. 


Income-tax—Impartible estate—Income from  property—Joint Hindu 
family—Assessment of holder of estate as an individual—Propriety—Nature 
and incidents of impartible estate—Income-tax Act (XI of 1922), S. 3. 

The assessee who was the holder of an impartible estate was also the 
‘Chief Minister to the Government of Madras and the managing member of 
a Hindu undivided family. He was assessed both to income-tax and to 
super-tax, super-tax being levied on him as an individual. With reference to 
the income from the impartible estate, from money-lending business and from 
‘Other sources, namely, dividends and quarries and fisheries he was assessed as 
an individual. The assessee contended that those sums were income derived 
from the impartible estate and that the joint family and not he as an indivi- 
dual should have been assessed in respect therecf. 

Held, that for purposes of income-tax, the income from the impartible 
estate should be treated as the income of the individual assessee and not as 
the income of the joint family of which he was the manager, and that the 
assessment to income-tax should be made on that basis. 

Parbati Kumari Debi v. Jagadis Chunder Dhabal, (1902) L.R. 29 I.A. 82: 
LL.R. 29 -Cal. 433 (P.C.); Shiba Prasad Singh v. Prayag Kumari Debi, 
(1932) 63 M.L.J 196: L.R. 59 I.A. 331: L.L.R. 59 Cal. 1399 (P.C.) and Jaga- 
damba Kumari v, Wazir Narain Singh, (1922) 44 M.L.J. 503: L.P.501A.1: 
LL.R. 2 Pat. 319 (P.C.), considered. 

Sri Sri Rajah Shiva Prasad Singh v. The Crown, (1924) I.L.R. 4 Pat. 73, 
referred to. 

Krishan Kishore v. The Commissioner of Inconve-tax, (1932) I.L.R. 14 
Lah. 255, disapproved. 


Reference under S. 66 (2) of the Indian Income-tax 
Act XI of 1922 by the Commissioner of Income-tax,, Madras. 

Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


*O. P. No, 224 of 1936, 4th December, 1936. 
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I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Income-tax Act XI of 1922. 

The Petitioner is the Rajah of Bobbili, the present holder of 
the Impartible Estate of Bobbili. During the ‘previous year’ (1st 
April, 1934 to 31st March, 1935) he-was also the Chief Minister to 
the Government of Madras. He is, besides, the managing member 
of a Hindu undivided family, of which he and his brother are the 
senior coparceners. 


For the assessment year 1935-36 his total income from all 
sources liable to income-tax was ascertained to be Rs. 64,083 made 
up of the following items :— 





Rs. 
1. Salaries «+ 49,399 
2. Interest on Securities a 420 
3. Property .. 8,446 
4. Business: Money-lending (Rs. 998) and Kero- 
sene oil agency (Rs. 525) . 1,523 
5. Other sources: Dividends (Rs. 540) and quar- 
ries and fisheries (Rs. 3,755) .. 4,295 
Rs. 64,083 





He was assessed on the above income both to income-tax and 
super-tax. Super-tax was levied as on an individual, the amount 
treated as exempt being Rs, 30,000. 


Of the figures given above, items (1) and (2), Rs. 10 out of 
item (3), Rs. 525 out of item (4) (representing income froni Kero- 
sene and Petrol agency) and Rs. 540 out of item (5) (representing 
dividends) are found and admitted to be income accruing to the 
petitioner as an individual and not to the joint family of which he 
isa member. The remaining sums, viz., Rs. 8,436 from property, 
Rs, 998 from money-lending business and Rs. 3,755 from other 
sources (fisheries and quarries) are income derived from the 
impartible estate. The petitioner contends, on this ground, that 
they are income of the joint family. He claims that the above 
items of income should not have been included in this assessment 
which is one made on the Rajah as an individual. 


As the authorities below have disallowed the contention the 
petitioner requires me to refer to the High Court two questions of 
law marked (a) and (b) in the application for reference. As the 
questions in the form framed by him are not suitable for reference, 
I have reframed them with the consent of the petitioner’s Advocate 
into a single question as shown below and refer it accordingly for 
the decision of the High Court. 
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Question.—" Whether in respect of the following three sums, viz., 
Rs. 8,436 being income assessable under the head ‘property’ Rs. 998 under 
‘business’ and Rs. 3,755 under other sources (quarries and fisheries) the peti- 
tioner was rightly taxed as an individual or whether he should have been 
taxed as the representative of a Hindu undivided family”. 

The point to be decided is whether the income derived by the 
Rajah from the impartible estate is income of the joint family of 
which the Rajah is the manager. The petitioner’s contention is 
based on the doctrine that the impartible estate, the holder of 
which belongs to a joint family, is the property of the family. In 
my opinion that is stated toc broadly. It would be more accurate 
to say that for certain limited purposes the law requires the estate 
to be dealt with as if it were the property of the family, while in 
all other respects it is treated as the absolute property of the holder 
for the time being, This is brought out in S. 587 at p. 600 of 
Muila’s Hindu Law (7th Edn.) which I quote below :— 

“587. Impartible property whether coparcenary property.—In considering 
whether an ancestral impartible estate is coparcenary property or not, a dis- 
tinction should be drawn between present rights, that is, the right to demand 
a partition and the right to joint enjoyment, and future rights. In the case of 
an impartible estate, the right to partition and the right of joint enjoyment 
are from the very nature of the property incapable of. existence, and there is 
no coparcenary to this extent. No coparcener, therefore, can prevent aliena- 
tions of the estate by the holder for the time being either by gift or by will 
(S. 588) nor is he entitled to maintenance out of the estate (S.589). But as 
regards future rights, that is, the right to survivorship, the property is to be 
treated as coparcenary property, so thaton the death intestate of the last 
holder, it will devolve by survivorship according to the rules stated in S. 591 
below”. 

The holder of an impartible estate is entitled to exclusive 
possession and enjoyment of the estate. His power of management 
of the revenue of the estate is much wider than that exercised by 
the manager of an ordinary Hindu undivided family over the 
income of the family. He is competent to alienate the estate 
except when his right to do so is denied by statute, as in the 
Madras Presidency. Acquisitions out of the savings of an im- 
partible estate do not form part of the estate but must be regarded 
as “self-acquisitions” of the holder. (Shiba Prasad Singh v. Prayag 
Kumari Debil and Jagadamba Kumari v. Wazir Narain Singh2.) 
It follows that the estate is the holder’s individual property so 
long as he continues to hold it, and that the income which he 
derives from it is his own and not that of a Hindu undivided 
family. This is the opinion of the Privy Council, as appears 
from the following passage of the judgment quoted above. 
Jagadamba Kumari v, Wazir Narain Singh? : 

“The income_when received is the absolute property of the owner of the 





1. (1932) 63 M.L.J, 196: L.R. 59 LA. 331: LL.R. 59 Cal. 1399 (P.C.). 
2. ~ (1922) 44 M.L.J, 503: L.R. 50 L.A, 1: LL.R. 2 Pat. 319 (P.C.). 
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impartible estate. It differs in no way from property that he might have 
gained by his own effort, or that had come to him i in circumstances entirely 
dissociated from the ownership of the Raj”. 


I draw the above conclusions from pronouncements of the 
Privy Council in cases relating not to income-tax assessment but to 
succession, but I submit that they fully bear out the findings of the 
Patna High Court, directly relevant to the present case, which was 
given in Miscellaneous Case No. 73 of 1923 (In re Raja Jyoti 
Prasad Singh Deo of Pandikote) reproduced at p. 388 of Vol. I of 
Srinivasan’s reports of Income-tax cases. ; 


For these reasons, in my opinion, the income derived from the 
impartible estate should be assessed as that of an individual. The 
question should be answered accordingly. 

M. Patanjali Sastri and C. S. Rama Rao Sahib for 
Petitioner. 


V. Govindarajachari, R. Sankaran and V.V. Raghavan 
for Respondent. 


The Court delivered the following 
JupcMEenT.—The question before us is: 


““ Whether in respect.of the following three sums, viz., Rs. 8,436 being 
income assessable under the head ‘property’, Rs. 998 under ‘business’ and 
Rs. 3,755 under other‘sources (quarries and fisheries) the petitioner was 
rightly taxed as an individual or whether he should have been taxed as the 
representative of a Hindu undivided family”. 

The assessee, the Raja of Bobbili, is the present holder of 
the impartible estate of Bobbili. During the previous year 
(Ist April, 1934 to 31st March, 1935) he was also the Chief 
Minister to the Government of Madras. He is, besides, the 
managing member of a Hindu undivided family of which he 
and his brother are the senior coparceners. For the assess- 
ment year 1935-36 his total income from all sources liable to 
income-tax was ascertained to be Rs. 64,083 made up of the 
following items :— 


Rs. 
1. Salaries i) .. 49,399 
2. Interest on Securities n 420 
3. Property .. 8,446 
4. Business: Money-lending (Rs. 998) and 
Kerosene oil agency (Rs. 525) . 1,523 
5. Other sources: Dividends (Rs. 540) and 


quarries and fisheries (Rs. 3,755) .. 4,295 


64,083 
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He was assessed both to income-tax and super-tax, super- ` 


tax being levied as on an individual. With the exception of cer- 
tain amounts it was admitted that the Raja was rightly assessed 
as an individual. The sums about which there is a dispute are 
Rs. 8,436 from property, Rs. 998 from money-lending business 
and Rs. 3,755 from other sources (fisheries and quarries). 
These sums are income derived from the impartible estate. The 
assessee’s contention is that they are income of the joint family 
and therefore the joint family should have been assessed as 
such in respect of them and not the Raja as an individual. 


The point for consideration is whether for purposes of 
income-tax the income from the impartible estate is income of 
the joint family of which the Raja is the manager; and in 
this connection certain principles with regard to impartible 
estates must be stated: and they are that from the very nature 
of the estate there can be no right of partition and that except 
in Madras no coparcener can restrain alienations by the head 
of the family though the right to maintenance and of survivor- 
ship may exist. The distinction between an impartible estate 
and a joint family estate has now, been made clear in a number 
of decisions. What has now to be considered is the income 
from such an estate, the Income-tax Commissioner’s claim 
being that this income must be regarded for the purposes of 
income-tax as the income of an individual and in support of 
his claim a number of cases have been cited. Amongst those 
cases which in our opinion lend considerable support to the 
Income-tax Commissioner’s contention is Shiba Prasad Singh 
v. Prayag Kumari Debil a decision of the Privy Council. The 
litigation in that case related to the succession to the estate of 
one Raja Durga Prasad who died childless survived by three 
widows who were the plaintiffs in the suit and the respondents 
in the first appeal. The defendant Shiba Prasad Singh was a 
collateral relative of the deceased Raja. The parties were 
governed by the Mitakshara Law. The chief item of property 
was the impartible estate but the Raja died possessed of 
considerable other immovable property, also of cash, deposits 
in banks, jewellery and other movable property. Upon the 
Raja’s death the defendant took possession of the impartible 
estate and also other property of the Raja claiming that it 
passed to-him by survivorship. The plaintiffs alleged that the 





~ 
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family had ceased to be joint, and claimed the estate under the 
Hindu Law, claiming the other immovable and movable pro- 
perty as self-acquisitions. Amongst the questions of law dealt 
with was whether the holder of an impartible estate can 
incorporate with it property either movable or immovable so 
as to make that property descend according to the law of pri- 
mogeniture governing the estate. It was held that the blend- 
ing of income from self-acquired property with income from 
an impartible estate raises no presumption of an intention to 
incorporate but that intention can be indicated in other modes 
and that movable property cannot form an accretion to an 
ancestral impartible estate and even the income of an estate 
of that nature is not an accretion. to it. In the course of 
the judgment of their Lordships’ Board a large number of cases 
touching the question are referred to and examined; and in 
drawing a distinction between an impartible estate and the 
ordinary joint family estate on page 1413 it is stated: 


“Impartibility is essentially a creature of custom. In the case of ordi- 
nary joint family property, the members of the family have (1) the right of 
partition, (2) the right to restrain alienations by the head of the family except 
for necessity, (3) the right of maintenance, and (4) the right of survivorship. 
The first of these rights cannot exist in the case of an impartible estate, 
though ancestral, from the very nature of the estate. The second is incompa- 
tible with the custom of impartibility as laid down in Sartaj Kuari’s case? and 
the first Pittapur case? and so also the third as held in the second Pittapur 
case®. To this extent the general law of the Mitakshdra has been superseded 
by custom, and the impartible estate, though ancestral, is clothed with the 
incidents of self-acquired and separate property. But the right of survivor- 
ship is not inconsistent with the custom of impartibility. This right there- 
fore still remains, and this is what was held in Batjnath’s case*. To this 
extent the estate still retains its character of joint family property, 
and its devolution is governed by the general Mitakshara law applicable to 
such property”. . 

The important words affecting the question here are those 
which state that “the impartible estate, though ancestral, is 
clothed with the incidents of self-acquired and separate 
property”. After dealing with the question of whether the 
family had ceased to be joint their Lordships consider on 
page 1414, thesecond question, namely, whether it is competent 
to the holder of an ancestral impartible estate to incorporate 


with the estate other properties belonging to him and a number 








1. (1888) L.R. 15 LA. 51: LL.R. 10 All. 272 (P.C.). 
- 2. (1899) 9 M.L.J. (Supp.) 1: L.R. 26 I.A. 83: I.L.R. 22 Mad. 383 (P.C.). 
3. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C). 
4, (1921) 40 M.L.J. 387: L.R. 48 LA. 195: I.L.R. 43 AIl. 228 (P.C.). 
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of decisions are referred to, the first of them being Parbati 
Kumari Debi v. Jagadis Chunder Dhaball which was a case 
relating to succession to an ancestral impartible estate where 
some property had been purchased on behalf of the last holder 
out of the savings of the estate. It was contended that this 
property had been incorporated with the estate and therefore 
passed with it. The evidence was that the rents of the estate 
were collected by the same servant and the collection papers 
were kept with the papers of the estate and it was held that 
these facts were not adequate for holding that the Raja 
intended to incorporate the property with the ancestral estate 
for the purposes of his succession and that the property must 
therefore follow the rule of Mithakshara to self-acquired pro- 
perty. Next Janaki Prasad Singh v. Dwaraka Prasad Singh? 
is cited. That also relates to immovable property and refer- 
ring to the previously cited case, it was held that the question 
whether properties acquired by an owner become part of the 
ancestral estate for the purposes of his succession depends on 
his intention to incorporate the acquisitions with the original 
estate. Another case referred to is Jagadamba Kumari v. 
Wazir Narain Singhs which was a case relied upon by 
Mr. Patanjali Sastri in support of his argument, and to which 
a further reference will be made in this judgment. The actual 
point of the decision in that case was that where the estate is 
impartible no such presumption as to an intention to incorpo- 
rate can be drawn from the blending of the income of self- 
acquired property with the income of the estate as in the case 
of ordinary joint family estate. The case does not decide 
that, if the estate is impartible, there can be no incorporation 
at all. On the contrary, there is an implication, and that too 
a strong one, that there can be an incorporation at least as 
regards immovable property. Several other cases are also 
referred to. On page 1418 the distinction between the blend- 
ing of income in the case of a member of a joint family and a 
member of it who is the holder of an ancestral impartible 
estate is stated as follows: 


“Ifa member of a joint family blends the income of his self-acquired 
property with the income of the joint family property, it raises a presumption 
of an intention to incorporate the self-acquired property with the joint 





1. (1902) L.R. 29 I.A. 82: L.L.R. 29 Cal. 433 (P.C.). 
2, (1913) 25 M.L.J. 34: L.R. 40 LA. 170: LL.R. 35 All. 391 (P.C.). 
3. (1922) 44 M.L.J. 503: L.R. 50 LA. 1: LL.R. 2 Pat. 319 (P.C.). 
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family property. -Rajani Kanta Pal v. Jagmohan Pal. But’ no: such. 
presumption can arise if a member of a joint family, who is the holder of an 
ancestral impartible estate, mixes the income of his self-acquired property 


with the income of the estate”. 

Having” dealt with the question of the incorporation of 
immovable property purchased out of the income of an 
impartible | estate and having held that it can form an accretion 
tò the’ joint family estate provided ‘the intention on the part of 
the holdér of the impartible estate, is clearly proved, their 
Lordships proceed’ to deal on’ page 1422," with’ movable pro- 
perty as distinguished from immiovable’ property. and there 
says: ad ashe 

‘ü None of these considerations, however, sale to movable property. 
Such property, their Lordships think, cannot form an acctetion to an ancestral 
pepeunle estate”. š a E N 

‘And here follow the very important: words :- 


“The: income even of such an estate is not accretion fo the estate. As 
was said by the Board in Jagadamba Kumari v.. Wazir Narain Singh? 

‘the income ‘when received is the absolute property of the owner of the. 
impartiblé ‘estate’, It does not attach to the estate as does the income of an, 
ordinary’ ancestral estate attach:to ‘that estate. The conclusion to which 
their Lordshipshave come on this part of the case is that while immovable. 
property can be incorporated with an impartible estate, movable property 
cannot”. . - 


t 


í 7" It will be convenient now to examine the case reported 
in Jagadamba Kumari v. Wasir Narain: Singh?,. namely, 
another, decision of the Privy Council. There it was held that 
the’ income of an impartible estate is not so affected by 
its source: that it should be assumed to form an accretion 
to the estate and further as: the holder is entitled: to the: whole 
of the income, the principle applicable to an ordinary join 
family that self-acquired: moneys are to be regarded as joint 
family property if mixed with the moneys of the joint family, 
does not necessarily apply to property acquired by the holder 
of an impartible estate out of the income. In that case, the 
deceased holder of an impartible estate had applied saving out 
of the income, to purchasing immovable properties and 
making loans, the rents and interest being received by the 
manager of the estate and treated in his books as part of 
the income of. the estate and it was held that the property 
so acquired had not become part of the impartible estate but 
remained the separate property of the deceased holder. On 





1; (1923) 44 M.L.J. 561: E.R, SOLA, 173: I-L.R. 50 Cal, 439 (P.C.), 
2, ° (1922) 44 M.L.J. 503: L.R. 50 LA. 1: LLR., 2 Pat. 319 ie), 
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question raised, namely, whether movable property :can ever 
be treated'as an‘accretion. to immovable property, about which 
their Lordships. expressed considerable doubt. has since been 
‘set at rest by the decision of their Lordships in.Shiba Prasad 
Singh v. Prayag Kumari Debil already -referred to, ‘Lord 
Buckmaster.in delivering the judgment of their Lordships’ 
Board on page 325 states.as follows: >> n; > 
. “Originally the estate was in debt, and'as there is no evidence of any 
acquisition of property from other sources, it follows that ‘all the estate 
possessed by the Raja, other than the impartible raj, was derived from the 
income of the raj itself. In the end this income ‘ produces very considerable 
property.. There were certain villages, certain ‘mortgages, usufructuary and 
otherwise, sums due on-bonds and decrees, Government promissory notes ‘to 
the extent of two lakhs, and other movable and iminovable ‚properties. 
With the exception of the Government promissory notes the whole of these 
have been awarded to the plaintiff upon the ground that they represented an 
Accretion to fhe estate and descended with it? ` ” f i 

’ Their Lordships think that this. conclusion is wrong and 
that its‘error is due to the idea that the produce of ‘the impar- 
tible estate ‘naturally belongs to and forms an accretion to the 
original property. In fact when the true’ position is considéred 
there is no accretion at all. ` The-income when received. is-the 
absolute property of the owner of the impartible estate. It 
differs.in no way from property that he might: have gained by 
his own effort or that had come to him in circumstances entire- 
ly dissociated from the ownership of the raj. It is a strong 
assumption to make that the income ‘of the property of this 
nature is so. affected by the source from. which’ it came that. it 
still retains its original character. ` ` ae 


It is possible that this confusion is due to the considera- 
tion of, the position with regard to an ordinary joint: family 
estate. In such a case, the i income, equally with the corpus, 
forms part of the family, property, “and if the owner mixes his 
own moneys with the moneys of the ‘family as per example by 
putting the ‘whole into one account at the Bank, or by treating 
them .in his accounts as indistinguishable, his Own. earnings 
share with the property with which they are mingled, the 
character of joint family property; but no such considerations 
necessarily apply, to. the income “from. impartible, property. 
These two. cases and Parbati Kumari Debi v. Jagadis Chunder 
Dhabal? are the only three Privy Council decisions Where this 


— 
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question of income from impartible estate has been consider- 
ed. It appears clearly from these decisions that such income 
is in no respect different from the income derived from the 


‘personal exertions of the holder of the impartible estate or his 


other self-acquisitions and this income comes to him because he 
is the holder of the impartible estate. Why should this income 
be treated for the purposes of income-tax differently to his 
income arising from his salary asa Minister in respect of 
which he is assessed under S. 3 as an individual. In addition 
to these three Privy Council decisions, there is a decision of 
the Patna High Court which is directly in point, namely, Sri 
Sri Rajah Shiva Prasad Singh v. The Crown\. There it was 
held that the Finance Act of 1922, which for the purpose of 
assessing super-tax allows a larger deduction from income in 
the case of a Hindu joint family than in the case of an indivi- 


‘dual, contemplates that that larger deduction shall be made 


only in a case of the income of an undivided family in which 
all the coparceners are interested, and not in the case of an 
impartible estate where the income is the sole property of the 
holder for the time being. On page 88 Dawson Miller, C.J., 
says :— 

K The i income of the estate is that of the incumbent for the time being, 


nor does the fact that he is bound to maintain his sons entitle him to treat 


the income as that of the undivided family. Itis essentially his income and 
Iso hold. The Finance Act contemplates the larger deduction for purposes 
of super-tax only in a case where the income is that of the undivided family 
in which they are all jointly interested and not in the case of an impartible 
estate where the income is the sole _ Property of the holder for the time 
being ”. 

The latest decision of the Privy Council in Collector of 
Gorakhpur v. Ram Sunder Mal2 does not touch this question 
and what was decided there was that the right of the junior 
members of the family to maintenance out of an ancestral 
impartible estate is based upon their joint ownership and not 
custom. Itdoes not say that the income of an impartible 
estate is not the income of the holder for the time being or 
that the latter is bound inlaw to apply the income or any 
portion thereof towards maintenance of the junior members. 
The contention. of thé assessee that this income falls to be 
assessed as that‘of a Hindu undivided family is founded upon 





1, (1924) I.L.R. 4 Pat. 73. 
2 (1934) 67 M.LJ. 274: LR, 61 L.A; 286; -L-R 56 AJL 468 (PC), 
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the words of S. 14 of the Income-tax Act which reads as 
follows: - , 

“ The tax shall not be payable by an assessee in respect of any sum which 
he’ receives as a member of a Hindu undivided family”. 

The object of this exemption is to save double taxation 
and therefore where the Hindu undivided family has been 
assessed under S. 3 in respect of its income a member of it is 
not to be assessed again individually. It is argued that the 
‘assessee here who is admittedly a member of a Hindu undivid- 
ed family, has received the income in question as such member, 
that he is therefore exempt from an individual assessment and 
that the words of the section themselves therefore negative the 
income-tax authorities’ contention; and further assistance is 
sought by reference to decisions both of this High Court and 
other High Courts. Taking this High Court first, there is 
Commissioner of Income-tax v. Zamindar of Chemudul where 
it was held that a sum received as maintenance by an assessee 
as the brother of the last holder of an ancestral impartible 
estate entitled under the law to receive maintenance out of 
such estate is a sum received by him as a member of a Hindu 
undivided family, within the meaning of cl. (1) of S. l4of 
the Indian Income-tax Act and that the right to maintenance 
which the son of a zamindar still possesses is not the creature 
of custom but it is an incident to the ordinary joint family 
property which has been left untouched by custom despite its 
encroachment on the other incidents, that is, he receives the 
maintenance by reason of his status. As Ramesam, J., who 
delivered the judgment of the Full Bench on page 1027 says :— 

“ The question is whether the assessee received his payment as a mem- 
ber of a Hindu undivided family. Undoubtedly he does receive this payment 
of Rs. 6,000 because he is a member of the undivided Hindu family ”. 

It is different in the case of the assessee here. It is true 
that he isa member of a Hindu undivided family but he 
receives nothing from the family. The income is received by 
him as the holder of the impartible estate and it cannot be said 
that he receives it as a member of a Hindu undivided family. 
The income is his and the junior members have no right there- 
in. Krishan Kishore v. The Commissioner of Income-tax2 
was also cited for the assessee. What was decided in that 
case was that there is no legal sanction for the proposition that 


1. (1934) 67 M.L.J. 306: LL.R. 57 Mad. 1023 (F.B) 
2. (1932) LL.R. 14 Lah. 255. . 
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an cestate:;which is governed by the rule of primogeniture 
cannot belong to an undivided Hindu family but must be'the 
sgle,property of the person who has succeeded to it by the rule 
of primogeniture. : This decision, however, ‘does not touch thè 
question in ‘point here. It is not disputed that the: corpus 
belongs to the undivided‘ family. The! question is.as régards 
thetincomésand if in this case it is assumed’ thatthe income 
Tioman impartible estate mearis the joint family income,!then 
that‘isi:clearly: contrary to what was decided in Jagadamba 
Kumari v: Wazir Narain’ Singhi, - Parbati Kumari Debi .v. 
Yagadis:Chunder Dhabal: and Shiba Prasad Singh v. Praydg 
Kumari Debisand to none of these cases is any reference madeés 
and-wermust respectfully dissent from that view. In Commis- 
stanérof ‘Incanie-tax, Bihar and Orissav.Maharajadiraj Kumar 
WVisheswar. Singh it was held that S. 14 (1) of the Income-tax 
Act applies only to stums received by a member of a Hindu 
undivided family out of income to a share in which he has à 
‘VeStedstight,.that is to say, sums which he receives:from the 
joint’ income of the family and that a sum received by an 
assesseé because-he: is a member of an undivided .family. does 
not istand om the same footing as a sum received by him as a 
méniber'of:the family within the meaning of S. 14 (1) of the 
Act- It is contended that this case assists the assessee because 
itishows'that the income is still the joint income of ‘the family: 
Butithe:assertion of the assessee that the allowance was- paid 
out ‘of joint family property was not contraverted in that: case 
atid ab stuted‘in’ the leading judgment the Court “had not to 
consider\the nature of the income from the impartible estate in 
theshands ‘of the. ‘holder.. In our view the junior member 
yeceives' maintenance because he is entitled to a share in the 
corpus and the holder of the impartible, estate is bound to 
fidintain the junior members of the family and no useful pur- 
po sé" Will ‘be'sérved by a reference to other cases as, none of the 
eases cited: ‘on behalf of the assessee, ih our opinion, ‘destroy 
the ‘forcé“of those relied upon by the Commissioner of Income- 
a ‘We hold, therefore, that the assegsee was. rightly assessed 

aye especi iof his income as an individual., , The „question 
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propounded is answered accordingly. The assessee* svill-payy PRI 
Rs. 250 costs to the Commissioner of Income- -tax. | 7 Sa E Somrvisst 
B.V.V. >: : ere, 5. Question . answere Tenet 
against the assessee. iniMadrast 
k ve ERA ABN ha 
; PRIVY COUNCIL. < ahieuonol! Kaano: 
‘TOn aed from. the Court of Resident in Mysore. vo 
"PRESENT :—LorD Rocke; SiR SHADI Lat AND ‘Suit GEORGE 
RANKIN. oe i Daca Pama’ 
A. V. Palanivelu Mudaliar an A, pret a vost ail? 
a : i y. r, C k j uN ie TUE EFA A 
Neelavathi Ammal and-another ~, Respondehits.*! ae 
Evidence—Biirden of proof—Promissory ‘note—Undue -irifiuenée®-Good P.C. 


faith—Remuneration for services rendered—Intention at the time ofrendering,  Patanivelu 
the service—Proper party to state such intention—Evidence as to conduct Mudaliar 
consistent with knowlédge of expectation of remuneration-for?iservices ren- bee 
dered—Indian Evidencé Act (I of 1872), S. 111—Indian Contract dot (IXiof Neelavathi 
1872), Ss. 16, 70. Issah 


-In January, | 1925, the defendants, who were three sisters, (executed, in 
favour of the plaintiff, who was married to defendant No. l; „a promissory 
note for Rs. 15,000, for services rendered by him in the maiagement ‘Of f HER 
joint estate. No payment being made, he sued the defendant for: thé prinvipat 
and interest due on the promissory note, and, alternatively, for DANa: 
for services rendered. The defendants’ father died leaving a, large, estate » of 
several immovable properties, in which his collaterals were. “interested, and 
they offered the defendants a stubborn resistance leading to protracted” BE igi 
ceedings before arbitrators. The defendants were represented) :byr-aieict 
maternal uncle, but owing to the unsatisfactory state of the, aceounts.kept, by; 
him he was removed from his office as the manager. As a reward for “his 
work the defendants agreed to give him a house worth Rs. 9,000 and ‘ihey fien i 
requested the plaintiff to take over the management of,' the ;éstate’ The 
plaintiff, who was then a young man, gave up his studies to. ‘take, over, the, 
management, and undertook a variety of duties on behalf of defendants fot’ 
about 8 years and he not only brought the arbitration proceedings teed: 
successful termination but recovered for them an estate ‘worth four lges of, 
Rupees. The defendants-however resisted the suit on the Promissory, mote, 
on the ground of undue influence. 


HL “i 


Held, that under the peculiar circumstances ‘of ‘the case ike? onus o, 
proving good faith was upon the plaintiff, both under ‘S. Til ofthe naa 
Evidence Act and S. 16 of the Indian Contract Act and. thať as heshad: failed 
to discharge the onus the claim on thé promissory note failed, vos eed old 


Held, however, -allowing the plaintiff’s alternative claim! for;remunera;- 
tion. for services rendered, that the question of compensation depended: “Upory 
the intention of the plaintiff at the time of his “doing the ‘thing for whieh ‘he 
demanded compensation, that he was'the proper person’ to’state’ Wat is wi 
tention was ‘anid that it could not be predicated that he intended to-act.#ratui- 
tously if. he was under the i impression that he would receive remuneration n for, 
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his services. The conduct of the defendants was also compatible only with - 
the hypothesis that they knew he must be paid and consequently they were 
liable to pay the plaintiff compensation. 

Decree of the Court of the Resident of Mysore modified, 

This is an appeal from decrees of the Court of the 
Honourable the British Resident in Mysore dated 30th 
November, 1931 and 18th July, 1932, which reversed judg- 
ments of the District Judge, Civil and Military Station, 
Bangalore, dated 21st November, 1928 and 19th April, 1932. 
The facts appear from the judgment of their Lordships. 


L. M. DeSilva, K.C. (of the Colombo Bar) for Appellant. 

A. M. Dunne, K.C. and C. Sidney Smith for Respondents. 

26th January, 1937. Their Lordships’ judgment was 
delivered by 

Sir Sgan Lat.—On ie 26th January, 1925, three sisters, 
who were the defendants in the action which has led to this 
appeal, executed in favour of the plaintiff a promissory note for 
Rs. 15,000. They agreed to pay him this sum, for the servicés 
rendered by him in the management of their joint estate, 
with interest at the rate of 1 per cent. per mensem from the 
date of the note until the date of payment. No payment was, 
however, made to him, withthe result that he commenced in 
January, 1928, the present action to recover Rs. 20,000, the 
principal and interest due on the document; and in the alterna-. 
tive he claimed that amount as remuneration for his services 
from March, 1920, to January, 1928. 


The first defendant, who was married to the plaintiff, did 
not contest the suit; but her two younger sisters denied the 
due execution of the promissory note by them, and raised 
other pleas to defeat the claim. On the issues, which arose 
on the pleadings, the Trial Judge pronounced his judgment in 
favour of the plaintiff, and granted a decree for the amount 
claimed .by-him with costs. Against that decree, the two con- 
testing defendants preferred an appeal, which was allowed by 
the Court of Appeal, and the suit was dismissed with costs 
as against them. But a decree. was granted for one-third of 
Rs. 20,000 against the first defendant who had not disputed 
her liability in either of the two Courts. 

` From the decree of the Appellate Court the plaintiff has 
brought this appeal against the two younger sisters (herein- 
after.to be described as the respondents), who alone. had 
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‘resisted his suitin the Courts below. The first point for 
determination is whether he can maintain the suit on the pro- 
missory note. 


The facts ofthe case relevant to the questions raised 
before their Lordships may be shortly stated. The defendants 
were the daughters of one Murugesa Mudaliar, who died in 
November, 1916, without leaving any male issue. He owned 
a large and valuable estate, and soon after his death disputes 
regarding the partition of the estate arose between his widow 
on the one side. and his collaterals on the other side. These 
disputes were referred to arbitration, and the widow stood in 
need of the services of a reliable person who could represent 
her before the arbitrators. She had a brother, Neela Kanta 
Mudaliar; and he consented, and was authorised, to act on her 
behalf in the arbitration proceedings. He did not, however, 
prove to be either efficient or honest in the discharge of his 
duties; and after the death of the widow his services were dis- 
pensed with in March, 1920. 


It was at this stage that the plaintiff was asked by the 
defendants to take over the management of the estate and to 
carry on the proceedings before the arbitrators. He acceded 
to their request, and managed the estate, and acted as their 
agent in other affairs from March, 1920, until the institution 

' of the suit in January, 1928. After he had worked for five 
years, he demanded his remuneration for the services perform- 
ed by him, and the defendants, who had no money to pay at 
that time, executed the promissory note in question ‘for 
Rs. 15,000. The note was admittedly signed by all the defen- 


dants,-but the respondents sought to avoid their liability on. 


various grounds. It is, however, unnecessary to mention here 
all the pleas advanced by them, because they were over-ruled 
by the Trial Judge, and his decision has been endorsed by the 
Court of Appeal, save in respect of.the plea of undue influence. 
As regards the claim on the note the learned counsel for the 
parties have confined their arguments to this defence, and 
after considering the matter their Lordships are not prepared 
to dissent from the conclusion reached by the Court of Appeal. 


` The onus of proving undue influence ordinarily rests on 
the party who sets up that plea, but the circumstances of this 
case make it an exception to the general rule. As stated 
above, the plaintiff was married to the eldest sister, and it 
91 
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appears that she was in a position to influence her younger 
sisters. They had lost, not only their father, bw also their 
mother, before they signed the document promising to pay a 
large rum of money. It is true that both of them were sut 
juris at that time, but the youngest girl had attained her 
majority only about a month or two before she was asked to 
sign the promissory note. 

But the circumstance, which has an important bearing 
upon the issue of undue influence, is that the plaintiff as their 
agent stood to them in a position of active confidence. As 
enacted by S. 111 of the Indian Evidence Act, I of 1872, the 
burden of proving the good faith of the transaction is on the 
party who was in a position of active confidence. 

It is admitted by the plaintiff that he had got a draft of 
the promissory note prepared by a lawyer, and then dictated 
it to the second sister, who wrote the note so dictated to 
her. Such procedure is plainly open to exception. More- 
over, the note makes all the executants jointly and severally 
liable for the payment of the entire sum, and this covenant 
would enable him to recover the whole of the amount from 
either of the two younger sisters, leaving her to demand contri- 
bution from the other sisters, a remedy which might be of 
doubtful efficacy. 

In view of these facts their Lordships agree with the. 
Appellate Court that the plaintiff was in a position to 
dominate the will of each of the respondents, and that the 
necessary proof of good faith was not forthcoming. Whether 
the case comes within the purview of S. 111 of the Indian 
Evidence Act, or S. 16 of the Indian Contract Act, IX of 


1872, the onus in either case was upon him; and he has failed 


to discharge it. 


The claim on the basis of the promissory note has been 
rightly dismissed as against the respondents. But as laid down 
by S. 19-A of the Indian Contract Act, “when consent to an 
agreement is caused by undue influence, the agreement is a 
contract voidable at the option of the party whose consent was 
so catised.” It will be observed that the contract is not void 
but merely voidable; and it is binding upon the first defendant, 
whose consent was not caused by undue influence. Indeed, she 
not only did not raise the plea of undue influence, but admitted 
her liability on the promissory note. The Trial Judge gave a 
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decree for the money due on the document, and from that 
decree only her younger sisters preferred an appeal. As she 
did not challenge the decree, the Court of Appeal, endorsing 
the finding of the Trial Court that she was liable to satisfy 
one-third of the claim, upheld the decree against her for 
Rs. 6,666, annas 10, and pies 8. It is only the plaintiff who 
has brought this appeal, and there is no suggestion either by 
him, or by the respondents, that the decree against the con- 
Senting defendant should, in any way, be modified. Indeed, 
she is not a party to this appeal, and the decree against her 
must be maintained, 

But whilst the appellant thus fails to ifor his claim on 
the promissory note against the respondents, this failure does 
not involve the dismissal of his alternative claim to recover 
remuneration for the services rendered by him to them. In 
"support of this claim he invokes S. 70 of the Indian Contract 
Act, which is in these terms :— 

“Where a person lawfully does anything for another person, or delivers 
anything to him, not intending to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound to make compensation to the 
-former in respect of, or to restore, the thing so done or delivered.” 

It is not disputed that the plaintiff rendered services to the 
respondents lawfully, and that the latter enjoyed the benefit 
thereof. The only question is whether while doing their work 
he did not intend to act gratuitously.. On this issue there is a 
difference of opinion between the Courts in India; the Trial 
Judge found in favour of the appellant, but his view was not 
accepted by the Court of Appeal. To determine the question 
their Lordships must examine all the circumstances which have 
a bearing upon it. 


There can be little doubt that the task, which he undertook 
in March, 1920, in pursuance of the request of the defendants, 
was not an easy one. It appears that the estate left by their 
father consisted of a share in several immovable properties, in 
which his collaterals also were interested. They contested the 
claim of his heirs to their share of the estate, and the latter 
had to face a stubborn resistance. The disputes were referred 
to arbitration, but the proceedings before the arbitrators were 
complicated as well as protracted. The maternal uncle, who 
originally represented them, had not worked satisfactorily, and 
the accounts kept by him were found to be inaccurate. He was, 
therefore, removed from the office of the manager, and it was 
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then that the plaintiff consented to take over the management 
of their estate and to look after their affairs. He served them 
for nearly eight years, and during that period he not only 
brought the arbitration proceedings to a successful conclusion 
and recovered for theman estate worth more than Rs. 4,00,000, 
but also rendered numerous other services. These services are 
set out in the judgment of the Trial Judge and need not be 
recapitulated here. Suffice it to say, that he undertook a 
variety of duties which, performed, as they were, with honesty 
and assiduity, proved beneficial to the defendants. 


Now, the question of whether compensation should, or 
should not, be awarded must depend upon the intention of the 
appellant at the time of his doing the thing for which he 
demands the compensation. He is, obviously, the proper person 
to state what his intention was; and his testimony on this, 
matter deserves consideration. What does he say? In his 
deposition before the Court he gives a long list of the multi- 
farious duties performed by him during the period of eight 
years, and relates the benefits derived by the defendants from 
his services. He makes it clear that he was under the impres- 
sion that he would receive remuneration for those services and 
it cannot be predicated about a person who expected remunera- 
tion that he intended to act gratuitously. 


The plaintiff’s evidence was believed by the Trial Judge, 
who had the advantage of observing the demeanour of the 
witness; but thẹ learned Judge of the Court of Appeal does not 
think that he, being the husband of one of the sisters and the 
brother-in-law of the other two sisters, did the work “with the 
expectation of some remuneration.” This argument cannot be 
sustained, especially as it is not in harmony with the circum- 
stances of the case. It must be remembered that the appellant 
was a young man, who had passed the first part of the exami- 
nation prescribed for the B.A. degree, and was preparing for 
the final part of that examination. Was it likely that he 
would give up his studies and throw away all prospects of a 
career in life, in order to undertake, without expecting any 
remuneration, the laborious and tedious task of recovering 
their estate from their opponents, who were both formidable 
and resourceful? He knew that Neela Kanta Mudaliar had 
already failed in the performance of the work, and while the 
society, to which the defendants belonged, may expect the 
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maternal uncle to help his nieces without any payment, no such 
sacrifice can reasonably be contemplated from a person occupy- 
ing the position of a son-in-law. Indeed, neither the parents- 
in-law nor the members of their family would, unless afflicted 
with poverty, consider it in consonance with their sense of 
honour or propriety, if they failed to reward him for the work 
which required labour and time for its performance. It is 
significant that even the maternal uncle was to receive as a 
reward for his work a house worth about Rs. 9,000. 

_ It is unreasonable to assume that the appellant, cognizant, 
as he was, of all these facts, consented to take over the 
arduous work, intending to do it without any payment, simply 
because he was married to one of the sisters. The estate was 
a valuable one, and the sisters were in affluent circumstances. 
His wife was entitled to only one-third of the estate, and even 
if he did not desire to be paid for the work done for her, he 
could adopt the course, which was likely to receive her appro- 
bation, of getting full remuneration for his services and then 
remitting to her one-third of the total amount received by him. 
This course would have the merit of his serving the wife with- 
out any payment, and recovering, at the same time, compensa- 
tion for the time and labour devoted by him to the work of 
her sisters. They were undoubtedly in a position to pay, 
and, knowing, as they did, all the circumstances including 
the social sentiment as to such a matter they would not expect 
him to do their work without charging any remuneration. 

The main ground, upon which the Appellate Court dis- 
sented from the Trial Court, cannot, therefore, be supported. 
Indeed, the circumstances relating to the execution of the 
promissory note in 1925 show that he did not intend to act 
gratuitously. It is clear that in January, 1925, he made a 
demand for the payment of his remuneration, but the sisters 
had no money to pay at that time, and gave the promissory 
note for the amount then due to him. The Court of Appeal 
thinks that it shows that “ the idea of being remunerated 
appears first to have come to him in January, 1925” ; but what 
happened at that time proves much more than the fact that ne 
did not intend to work gratuitously thereafter. 

It is common ground that he was living in the same house 
with the defendants from the very beginning, and the question 
of whether he expected to be remunerated or-not for his work 
would naturally be mentioned during the period of his resid- 
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ence. Their conduct is consistent with a knowledge of his 
expectations, when in 1925 he demanded remuneration for the 
work which he had done since March, 1920. There can be 
little doubt that, if he had told them or led them to believe 
that he was working gratuitously for them, they would have 
protested against his volte face in 1925, and demurred to his 
demand. But there was apparently no such protest or objec- 
tion by them. They merely expressed their inability to provide 
money at that time and signed the promissory note for “the 
sum of Rs. 15,000 for having managed” their estate. Their 
conduct at that time is compatible only with the hypothesis 
that the demand did not come to them as a surprise, and that 
they knew that he must be paid, and this knowledge must have 
come to them from him. 


This aspect of the question, which has been inadequately 
appreciated by the Appellate Court, furnishes a strong corro- 
boration of the appellant’s testimony. Their Lordships hold 
that he did not intend to act for the respondents gratuitously, 
and that he has established his claim to a reasonable compen- 
sation. 

What should be a reasonable compensation for the services 
which have been already described? This matter may be dis- 
posed of in a few words. The Courts in India are in agree- 
ment that he is entitled to be paid at the rate of Rs. 50 per 
mensem by each of the respondents for the period of his 
management, which amounts to about eight years. No objection 
has been, or can be, taken to this concurrent finding by the 
Courts below. The result is that the appellant should recover 
Rs. 4,800 from each of the two respondents, and that he must 
get also the costs of this appeal. In the Trial Court he shall 
get three-fourths of his costs from the contesting defendants, 
but there will be no order as to the costs incurred in the Court 
of Appeal in India. The costs, if any, recovered by the respon- 
dents in pursuance of the decree of the Appellate Court shall 
be refunded by them to the appellant. 

Their Lordships will humbly advise His Majesty that the 
appeal be accepted pro tanto, and the decree of the Appellate 
Court modified accordingly. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Po Douglas, Grani & Dold. 

R. C. C. Appeal allowed 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owen Compton Bzas ey, Kt., 
Chief Justice, Mr. Justice VENKATARAMANA Rao AND MR. 
Justice LaksHMANA Rao. 

Swaminathan alias Muthuvelu 
Udayar .. Petitioner* (2nd Respon- 
dent) 
U. 
The Official Receiver of Ram- 
nad at Madura and twenty- 
four others .. Respondents (Petitioner and 
Respondents 1 and 4 to 
25 Je 

Civil Procedure Code (V of 1908), O. 33, r. 1 Explanation—Suit in 
forma pauperis by Oficial Receiver —Whether his possession of sufficient 
means in his personal capacity could prevent his suing as a pauper. 

On the question whether an Official Receiver, in whom the estate of an 
insolvent vested by virtue of an order of adjudication can institute a suit asa 
pauper for recovery of the said estate, 

Held, that the Official Receiver can be allowed to sue as a pauper, 
provided he fulfils the conditions laid down in the explanation to O. 33, r. 1 
of the Civil Procedure Code, in respect of the estate on whose behalf he is 
suing. The fact that in his personal capacity he is possessed of sufficient 
means or he has other estates in his hands is immaterial. 


Case-law reviewed. 

Mitra v. Corporation of Royal Exchange Assurance, A.I.R. 1930 Rang. 
259, dissented from." 

The word ‘person’ in O. 33, r. 1, explained. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
' Order of the Court of the Subordinate Judge of Devakottai 
dated the 6th day of December, 1934 and made in O. P. No. 5 
of 1934 (O. S. No. 231 of 1934 on the file of the Sub-Court, 
Devakottai). 

K. S. Venkatarama Aiyar for Petitioner. 

K. V. Krishnaswami Aiyar, C. A. Seshagiri Sastri, 
R. Kesava Aiyangar and T. D. Srinivasachari for Respondents. 

The Court made the following 

Orver: Venkataramana Rao, J.—This case was 
admitted by Burn, J., on the ground that the question involved 


in the case is of some general importance. On the exact matter _ 





*C.R. P. No. 113 of 1935. 15th March, 1937. 
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in question, there seems to be some difference of opinion. A 
Bench of the Rangoon High Court in Mitra v. Corporation of 
Royal Exchange Assurance! has taken the view that an Official 
Receiver cannot be allowed to sue as a pauper. where he 
himself is possessed of sufficient funds to carry on the suit. A 
different view has been taken by the Allahabad High Court in 
Mohammad Zaki v. The Municipal Board of Mainpuri2. The 
nearest analogy in my opinion seems to be the case of an 
executor in regard to which the preponderance of opinion in 
this Court has been that he can be permitted to sue as a pauper. 
if the estate which he represents, does not possess sufficient 
funds to carry on the suit—vide Sivagami Ammal v. Gopala- 
swami Odayar’ and Ammakannammal v. Damodarat. ʻA 
different view has been taken by Jackson, J., in 4. S. Radha- 
krishna Aiyar, In re, where I find the one side was not 
represented. I therefore think it desirable that this’ matter. 
should be decided bya Bench. I accordingly refer this, Civil 
Revision Petition to a Bench for disposal. 

The case then came on for hearing befote the Full Bench 
as constituted above. = = 

The judgment of the Court was delivered, by ` 

Venkataramana Rao, J.—The question ‘raised in this Civit 
Revision Petition is whether an Official Receiver, in whom the. 
estate of an insolvent vested under S. 28, cl. 2 of the Provincial 
Insolvency Act by virtue of an order of adjudication made by 
the Court, can institute a suit as a pauper for the.recovery of. 
the said estate. The decision turns upon the construction of 
O. 33, r. 1, Civil Procedure Code, which runs thus: ` -> 

Š Subject to the following provisions, any suit may be instituted by a 2 
pauper”. 
Explanation—" A person is a ‘pauper’ when he is not possessed of. 

sufficient means to enable him to pay the fee prescribed by law for the plaint 
in such suit, or, where no such fee is prescribéd, when he is not entitled to 


property worth one hundred rupees other than his necessary wearing apparel 
and the subject-matter of the suit”. 


The point now in controversy is where an Official Receiver 
is a “ person ” within the meaning of the above explanation. 
There is no definition of ‘person’ in the Civil Procedure 
Code. Prima facie, the interpretation of the said term in the 
General Clauses Act would apply, according to which a 





1. ALR, 1930 Rang. 259. 2 (1918) 16 A.L.J. 440. : 
- 3. (1924) 48 M.L.J. 390. - 4. A.I.R. 1928 Mad. 66 :-109 I.C. 258, 
5. (1924) 88 I.C. 91: 6 P.L.T. 380. 
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“ person” shall include any company or association or body of 
individuals, whether incorporated or not. This connotes that 
‘person would include both natural and legal persons. This 
is in strict accordance with the conception of a person in law. 
In his book of ‘Jurisprudence’ (8th S at page 329, 
Salmond -observes thus: l 

“ So far as legal theory is concerned, a person is any being whom the law 
regards as capable of rights or duties. Any being that is so capable isa 
person, whether a human being or not, and no being that is not so capable is a 
person, even though he be a man. Persons are the substances of which rights 
and duties are the attributes. It is only in this respect that persons possess 
juridical significance, and this is the exclusive point of view from which 


personality receives legal recognition. Persons as so defined are of two 
kinds, distinguishable as natural and legal”. 


He further points out that a natural person is capable of 
a double personality. At page 335, he explains it thus: 
© “Tt often happens that a-single human being possesses a double 
personality. Heis one'man, but two persons.’ Unus humo, it is said, plures 
personas sustinet. In one capacity, or in one right, as English lawyers says he 
may have legal relations with himself in his other capacity or right. 

. This double personality exists chiefly in the case of trusteeship. A 
trustee is, a person in whom the property of ‘another is nominally, Le, 
technically vested, to the intent that he may represent that other in the 
management and protection of it. A trustee, therefore, is for many purposes 
two persons in the eye of the law. In right of his beneficiary he is one 
person, and in his own right he is another”. ` 

An Official Reéceiver-satisfied ‘this ‘conception of a person. 
The estate of the insolvent is vested in him to the intent that 
he may represent the insolvent and realise the estate and 
administer it in accordance with the provisions of the Act. He 
is thus clothed with the representative character of trustee. As 
Lord Selborne pointed out in Pharmaceutical Society v. London 
and Provincial Supply Association’ : 

“There can be no question that the word ‘person’ may and . oa fet ot 

« prima facie does, in a public statute, include a person in law; that is, 
a Corporation, as well as a natural person. But although’ that is a sense 
which the word will bear in law, and which, as I said, perhaps ought to be 
attributed to’ it in the construction of a statute unless there should be any 
reason for a contrary construction, it is never to be forgotten, that in its 
popular sense and ordinary use it does not extend so far”. 

. The same view was taken by Lord Blackburn at pages 868 
and 869. Unless therefore the context and the object of the 
enactment requires otherwise, ‘person’ in O. 33, r. 1, Civil 
Procedure Code, should have the extended meaning given to 
it in law. Under O. 33, r. 1, any suit may be instituted by a 
pauper, that is, the intended plaintiff. in a suit can be a pauper. 








1. (1880) L.R. 5 A.C. 857 at 861. 
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Suits under the Civil Procedure Code can be instituted not 
only by natural human beings but also by artificial persons 
such as a corporation or an ‘idol and also by persons like 
exectitors, administrators, trustees and official receivers who 
represent the estate of another. Prima facie, therefore, 
having regard to the scheme of the Code, the context and 
object of the enactment would not exclude an official receiver 
from the category of persons within the meaning of the said 
rule. But it is contended that by reference to the necessary 
wearing apparel in the Explanation and the necessity of the 
presentation of the application by the applicant in person, it 
can only contemplate a natural person. We think this conten- 


- tion is sufficiently met by the observations of Kumaraswami 


Sastri, J., in Perumal Koundan v. Thirumalarayapuram Jananu- 
koola Dhanasekara Sanka Nidhi, Dealing with the argu- 
ment with reference to the wearing apparel, he observes 
thus: 

_“ The explanation simply allows deduction of the value of wearing 
apparel and can only mean that if the applicant has necessary wearing apparel ` 
he can deduct its value. We do not think it can be construed to mean that 
only persons who in law can possess wearing apparel, can sue as paupers 

” 


In regard to the physical presence of the applicant and his 
examination contemplated in the Code, the learned. Judge 
observes thus: 

“ Rule 3 of O. 33 of the Civil Procedure Code, in our opinion, only prohi- 
bits a pauper who is competent in law to appear in person from taking 
advantage of O. 33 of the Civil Procedure Code and appearing by a pleader or 
recognised agent instead of being present personally. It does not cover cases 
where from the nature of the case physical presence is impossible or where 
the law, owing to any disability, directs that all acts required by the Code 
should be performed by a next friend”. 

In a very early decision of the Madras High Court the 
word ‘person’ was understood as including persons in a 
fiduciary character. In Jn re Bill2 in accordance with this 
interpretation, an administrator was held entitled to sue im 
forma pauperis. This interpretation was never departed from, 
excepting in one case decided by Jackson, J.,in 4. S. Radha- 
krishna Aiyar, In re,3 where the learned Judge seems to follow 
the decision in Manaji Rajuji v. Khandoo Baloot which has 
taken a contrary view. In Sivagami Ammal v. Gopalaswami 
Odayaré it was pointed out following In re Bill2 that the word 





1. (1917) 34 M.L.J. 421: LL.R. 41 Mad. 624. 
2. (1884) LL.R. 7 Mad. 390. 3. (1924) 88 I.C. 91. 
4. (1911) LL.R. 36 Bom. 279. 5. (1924) 48 M.L.J. 390. 
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‘person’ in O. 33, r. 1, indicates a juridical person and that an 
executor can sue in forma pauperis. This is also the view 
taken by Kumaraswami Sastri, J. In Ammakannammal v. V. 
K. Damodara Mudaliar! (a case of an executor) and in 
Perumal Koundan v. T.J. Dhanasekara Sanka Nidhi2 (a case of 
an Official Liquidator). In a recent decision dealing with a case 
of mutawalli reported in Srimati Mabia Khatun v. Sheikh 
Satkari3 Ghose and Cammiade, JJ., observed that the capacity 
of a person suing in a representative character must be kept 
distinct from his personal capacity and that a mutwalli, trustee 
or a shebait can be allowed to sue in forma pauperis. 

The argument that was strongly pressed upon us and 
based on S. M. Mitra v. Corporation of the Royal Exchange 
Assurance‘ is that as the property vests in the Official Receiver 
and he is the legal owner of the insolvent estate, he cannot be 
allowed to sue in forma pauperis. The test is not whether a 
person is the legal owner, but whether as legal owner he is a 
pauper or not. If the principle of law is that a natural person 
in his own right is a different person when he is representing 
the estate of another, the test is whether in that representative 
character and as owner of that estate he is a pauper within the 
meaning of the explanation of O. 33, r. 1. The said decision 
again does not draw a distinction between legal ownership 
vesting in a person by virtue in a person by virtue of his fulfil- 
ling the representative character and so long as he fulfils the 
Tepresentative character and the legal ownership vesting in a 
person by virtue of succession or inheritance. The case in 
Mohammad Zaki v. Municipal Board of Mainpuri5 also is 
in favour of the view that an Official Receiver can sue 
as a pauper. The casein Manaji Rajuji v. Khandoo Baloos 
relied on is the one where Devar, J., held that an executor was 
not entitled to sue in forma pauperis on the ground that he in 
his individual capacity was not a pauper. The ground assigned 
was that “the privilege of maintaining a pauper suit is a 
personal privilege granted to people who have no means 
of carrying on or continuing litigation”. This decision 
proceeds on the assumption that the‘ person’ referred to 
in explanation to O. 33, r. 1, can only refer to a person suing 


1. A.LR. 1928 Mad. 66. 
“2. (1917) 34 M.L.J. 421: I.L.R. 41 Mad. 624. 
3. (1926) 100 I.C. 264. 4. A.LR. 1930 Rang. 259, 
5. (1918) 16 A.L.J. 440. 6. (1911) LL.R. 36 Bom. 279, 


F.B. 


Swami- 
nathan 
v. 
Official 
Receiver of 
Ramnad. 


Venkata- 
ramana 


Rao, J. 


F.B. 
Swami- 
nathan 
v. 
Official 
Receiver of 
Ramnad. 


Venkata- 
ramana 
Rao, J. 


F.B. 


Secretary of 
State for 
India in 
Council 

v. 
Veeranna. 


732 THE MADRAS LAW JOURNAL REPORTS. [1937 


in his own right and not to a person suing in a representative 
character or to an artificial person. The learned Judge notices 
in the same case that it was conceded before him that 
an executor could not institute a suit in forma pauperis. This 
is the English rule but that rule is not applicable in India, as 
pointed out in In re Billi which we prefer to follow. 

We are therefore of the opinion that the Official Receiver 
in this case can be allowed to sue as a pauper, provided 
he fulfils the conditions laid down in the Explanation to O. 33, 
r. 1, Civil Procedure Code. The case is therefore remanded to 
the lower court for the determination of the question whether. 
the petitioner satisfies the condition laid down in the Explana- 
tion to O. 33, r. 1, Civil Procedure Code and for disposa! 
accordingly. Costs will abide the result. 


K. C. — Petition allowed and 
~ Case remanded. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :— SIR: Horace Owen Compton Brastey, Kt., 
Chief Justice, MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
KING. 


The Secretary of State for India 
in Council represented by the ; 
Collector of West Godaveri .. Appellant* in S. A. No. 1433 
of 1931 on the file of the 
High Court (Defendant) 
v. 
Bayisetti Veeranna and others .. Respondents (Respondents in 
do.—Plaintiffs L. Rs.). 


Madras Irrigation Cess Act (VII of 1865), S. 1 (b) proviso—Words 
“ Irrigated by using without due authority,” interpretation of. 

The expression ‘irrigated by using without due authority’ in proviso to 
S. 1 of the Madras Irrigation Cess Act can reasonably be held to contemplate 
a voluntary user, that is, with a preconceived purpose or at least an intention 
so to use the water. In substance, the provision in respect of unauthorised 
orimproper use is one in the nature of a penalty and the mere fact that sub- 
clause (b) of the enacting. portion of the section was intended to apply to 
even cases of involuntary irrigation will not justify putting upon the language 
of the proviso a construction which is wholly at variance with the implica- 
tion of the word ‘use’ or the reference to ‘due authority’. 


1. (1884) I.L.R. 7 Mad. 390. 
* L, P. A. No. 10 of 1936. 17th December, 1936. 
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Wherea person alleged that water cess was illegally levied from him 
and the facts found were that wet lands of the person who was a ryotwari 
holder had the benefit of water for about 24 hours through a breach in an 
irrigating channel and that he had nothing to do with the breach so caused, 

Held, that the plaintiff was not liable to be charged water cess. 


A course of decisions in this Court had uniformally held the word ‘used’ 


appearing in different portions of the Act clearly contemplated voluntary 
user. 


Kanniappa Mudaliar v. S ecretary of State for India, (1935) 69 M.L.J. 
728: I.L.R. 59 Mad. 107, followed. ; 


Appeal under’ cl. 15 of the Letters Patent against -the 
judgment of the Hon’ble Mr. Justice Pandrang Row dated 
23rd October, 1935 and passed in S. A. No. 1433 of 1931 
preferred to the High Court against the decree of the Court 
of the Subordinate Judge of Ellore in A. S. No. 213 of 1930 
preferred against the decree of the Court of the District 
Munsif of Kovvur in O. S. No. 562 of 1927, 

Government Pleader (K. S. Krishnaswami Aiyangar) for 
Appellant. 

O. T. G. Nambiar amicus curiæ. 

The judgment of the Court was delivered by 


Varadachariar, J.—This Letters Patent Appeal arises out 
of a suit for recovery of water cess which the plaintiff alleges 
wasillegally levied fromhim. The facts found are that the wet 
lands of the plaintiff who is a ryotwari holder received water 
for about 24 hours in August, 1926, through a breach in the 
channel while the source of irrigation assigned to these lands 
was a sluice in the channel and that the plaintiff had nothing 
to do with the breach and was not even aware of it. On these 
findings of fact, our learned brother Pandrang Row, J., before 
whom this second appeal came in the first instance followed 
the judgment of a Division Bench reported in Kanniappa 
Mudaliar v. Secretary of State for India’ and held that the 
plaintiff was not liable to be charged water cess. This letters 
patent appeal was posted betore a bench of three Judges as it 
was represented on behalf.of the Government that the decision 
in Kanniappa Mudaliar v. Secrctary of State for Indial 
required further consideration. 

The matter has now been argued before us fully by the 
Government Pleader; and we are indebted to Mr. Nambiar 
who had kindly agreed to represent the other side as amicus 
curiae. It is not disputed that the case is directly governed 





1. (1935) 69 M.L.J. 728: LL.R. 59 Mad. 107. 
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by the decision in Kanniappa Mudaliar v. Secretary of State 
for Indiat so far as the effect of the second proviso to S. 1 of 
the Madras Irrigation Cess Act is concerned. There are certain 
observations in that judgment bearing upon the relative scope 
of clauses (a) and (b) of S.1 of the Act and their relation 
to each other to which the learned Government Pleader took 
exception. It isnot necessary for the purposes of this case for 
us to express any opinion upon the correctness or otherwise of 
those observations. Assuming for the moment that the present 
case falls under clause (b) it is sufficient to say that we agree 
with the opinion of the learned Judges so far as their inter- 
pretation of the second proviso to the section is concerned, 

namely, the one relating to the immunity of ryotwari cose 
of land classified as wet. 

The expression ‘irrigated by using without due authority ’ 
can reasonably be held to contemplate a voluntary user, that is, 
with a preconceived purpose or at least an intention so to use 
the water. In substance, the provision in respect of unauthorised 
or improper user is one in the nature of a penalty and the mere 
fact that sub-clause (b) of the enacting portion of the section 
was intended to apply even to cases of involuntary irrigation 
will not justify putting upon the language of the proviso a 
construction which is wholly at variance with the implication 
of the word ‘use’ or the reference to ‘due authority’: As 
pointed out by the learned Judges who decided in Kanntappa 
Mudaliar v. Secretary of State for Indial a course of decisions 
in this Court had uniformly held that the word ‘used’ appearing > 
in different portions of the Act clearly contemplated voluntary 
user. When in 1900 the legislature proposed to enable the 
Government to levy cess even in respect of involuntary irriga- 
tion, the legislature did not indicate its intention to depart 
from the proper or declared significance of the word ‘used’ 
but adopted different phraseology in clause (b) to cover cases 
of involuntary irrigation. We are, therefore, of opinion that 
even the policy of the legislation of 1900 would not justify us 
in putting upon the expression “using without due authority” 
a different interpretation from that adopted in the earlier cases. 
The letters patent appeal fails and is dismissed. 


K. C. —— Appeal dismissed. 





1. (1935) 69 M.L.J. 728: LL.R. 59 Mad. 107. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e Present:—Mnr. Justice GENTLE. 


V. Lalithambal Ammal .. Petitioner* 
v. . 
The Guardian of India Insurance 
Co., Ltd. and others .. Respondents. 


- Insurance—Policy taken by husband—Wife of the assured mentioned as 
the person to be ultimately benefited in case of predeceasing of the assured— 
Assignment of policy during assured’s lifetime in favour of Bank—~Subse- 
quent death of assured—Wife claiming benefit of policy—Assignment will 
hold good and Bank’s claim satisfied. 

One V. S. effected a policy of insurance with a company upon his life 
and the schedule to that policy provided that the amount payable upon his 
death was Rs. 2,000. Under the heading ‘ for whose benefit and to whom 
payable’ were the words ‘the assured or his wife, if he predeceases 
her’ The assured died during the currency of policy. Only Rs. 1,000 was in 
fact payable under the policy. During his lifetime two days after effecting 
the policy the assured by an endorsement assigned to a certain bank all the 
benefits under the policy for valuable consideration. The widow, the peti- 
tioner, claimed that upon the effecting of the policy a trust came into exist- 
ence at once in her favour and that by the assignment of the benefit of the 
policy to the bank the deceased was trying todo whatin fact he had no 
power to and hence she claimed the money. 

Held, that there was no vested interest of the petitioner in the subject- 
matter of the policy until the happening of the event which, the policy con- 
templated, should happen before she had the interest, namely, the death of 
the husband. It followed therefore that during his life he was not fettered 
by any trust, as a trust would only arise upon his death. Therefore when he 
executed the assignment to the bank he was entitled to do so and that having 
been so, it was of full effect and the petitioner was not entitled to payment 
by the insurance company of Rs. 1,000. The bank were the persons to whom 
© the money was payable. 

In re Fleetwood’s Policy, (1926) 1 Ch. 48 and Cousins v. Sun Life 
Assurance Society, (1933) 1 Ch. 126, referred to. 


In re loakimidis’ Policy Trusts: Ioakimidis v. Hartcup, (1925) 1 Ch. 403 
at 406, relied on. 


A.V. Seshayya for Petitioner. 

Dr. V. K. John for C. M. Kuruvilla and N. Nagarajan 
for Respondents. 

The Court delivered the following 

Jupgment.—On the 11th May, 1935, one V. Sundaresayya 
effected a policy of insurance No. 1113 with the Guardian of 
India Insurance Co., upon his life and the schedule to that 
policy provides that the amount payable upon his death is 
Rs. 2,000. Under the heading “ For whose benefit and to 
whom payable” are the words “the assured or his wife Mrs. V. 





* O. P. No, 223 of 1936. 16th October, 1936. 
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Lalithambal if he predeceases her”. The assured died on the 
7th March, 1936, during the currency of the policy. It is 
conceded that in fact only Rs. 1,000 is payable. under this 
policy. During her life time, namely, two days after effecting 
the policy the assured by an endorsement on the. back of the 
policy assigned to the Travancore National Bank all the 
benefits under the policy for valuable consideration. The 
widow, the petitioner in this petition, claims that upon the 
effecting of this policy a trust immediately came into existence 
in her favour and that by the assignment of the benefit of the 
policy to the Travancore Bank the deceased was trying to do 
what in fact he had no power to undertake and she claims that 
the money, the Rs. 1,000 should be paid to the Official Trustee 
to hold on her behalf and should not be paid to the Travan- 
core Bank. The insurance company are defendants with the 
Travancore Bank but they are merely so in order that any 
order that may be made regarding payment ‘can be effectively 
carried out. The matter is the subject of S. 6 of the Indian 
Married Women’s Property Act, 1874, as amended by Act 
XIII of 1923. S. 6 of the Act provides: 


“A policy of insurance effected by any married man on his own behalf - 
and expressed on the face of it to be for the benefit of his wife or of his 
wife and children or any of them shall enure and be deemed to be a trust for 
the benefit of his wife or of his wife and children or any of them according 
to the interest so expressed and shall not, so long as any object of the trust 
remains, be subject to the control of the husband or to his creditors or form 


part of his estate. 

When the sum secured by the policy becomes payable, it shall, unless 
special trustees are duly appointed to receive and hold the same, be paid to 
the Official Trustee of the Presidency ”. 

This section save in regard to appointment of special 
trustees or of the Official Trustee of the Presidency is similar 
in effect, although not identically worded to S. 10 of the 
Married Women’s Property Act, 1820, as amended by S. 11 of 
the English Married Women’s Property Act of 1882. It is 
important to remember that under this policy it is expressed to 
be for the benefit of and to be payable to the assured or his 
wife, that is to say, ‘the petitioner here if the assured pre- 
deceases the wife... It is contended on behalf of the petitioner 
that immediately upon the policy coming into existence a trust 
arose in-her favour and that trust subsists right through all 
the relevant period.. On the other hand, Dr. John on behalf 
of the Bank contends that a trust never arose but if. such a 
trust arose it arose only upon the happening of the event 


£ 
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which would give rise to it, namely, the death of the assured Lalithambal 
and until, his death there was no trust in being. I have Ammal 

been referred to several decisions of the English Courts, Guardian 

namely, In re loakimidis’ Policy Trusts: loakimidis v. Hartcup!, jee 
In re Fleetwood’s Policy? and Cousins v. Sun Life Assurance Cos Ltd. 

Society3, decisions upon the Married Women’s Property 

Act of 1882. In Cousins v. Sun Life Assurance Society3, 

the policy was effected by the husband upon his own life 

expressed to be for the benefit of his wife named in the 

policy and the decision of the Court was that in the 

policy effected in that way the wife took an immediate 

vested interest. Romer, L.J., does visualise the position of a 

policy being effected upon the life of a husband for the benefit 

of his wife. The wife can obtain an interest only subject to 

the happening of an event. At p. 139 he says:— 


“Looking at the two points in this case, I find that they are expressed to 
be for the benefit of the testator’s wife Lillian Cousins. That being so, there 
is a trust created in favour of Lillian Cousins. Icansee nothing in the Act 
that would warrant us coming to the conclusion that the husband cannot, by 
means of this section, provide a vested interest for his wife and his children 
during her own lifetime but can only provide interests for them contingent 
on their surviving him. In the policies themselves I cannot find the remotest 
indication that the husband intended the wife’s interest to be contingent on 
her surviving him. If he had so wished nothing was easier than for him to 
have said so in the policies themselves. In my opinion, therefore, there was 
a trust created in favour of the named wife, Lillian Cousins”. 


As I said that policy was effected on his life for the bene- 
fit of his wife and for no other person’s benefit save, that if 
the wife died, it may be that it would have accrued to the 
benefit of her estate. In In re Fleetwood’s Policy2, the insu- 
rance was payable to the wife of the assured or in the event of 
her prior death to the assured’s executors. Here again this 
policy of insurance was for the benefit of the wife and the 
provision of the payment to the husband’s executors in the 
event of the wife’s predeceasing him was a provision which 
one would expect to find upon the failure of the real object of 
the insurance. In the third English case of Ioakimidis’ Policy 
Trusts a husband effected a policy upon his own life for a 20 
years’ endowment period and it was expressed to be for the 
benefit of his wife if the assured died within the 20 years 
leaving her surviving. Otherwise it was for the benefit of 
himself or his estate. Astbury, J., at p. 406 says this :— 





1. (1925) 1 Ch. 403. 2. (1926) 1 Ch. 48, 
3. (1933) 1 Ch. 126, 
93 
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“In the present case the benefit expressed for the wife was operative 
only in a specified event, namely, in the event of the husband dying before 
28th May, 1938, leaving her surviving. That in my opinion*was a policy 
effected by the husband on his own life and expressed to be for the benefit of 
the wife in the event mentioned. It created a statutory trust for the wife in 
that event only, namely, if the husband died before 28th May, 1938, leaving 
her surviving.” : 

His view undoubtedly is that when the wife’s interest 
arises only upon the happening of an event there is no vesting 
of that interest until the event anticipated in fact does arise. 
Here the payment is in the first instance to the assured and the 
contingency of his predeceasing his wife isthe second proyi- 
sion in the relevant schedule of the policy. I have been 
referred to Dinbai Hormasji Mirapurwala v. Bamanshaji 
Jamasji Shet! by learned Counsel on behalf of the Travancore 
Bank. To my mind that case is entirely irrelevant to the 
point before me, because there the policy had been expressed 


_to be for the benefit of the wife and it would appear that when 


the judgment of Divatia, J., at p. 519 was pointed out to 
Dr. John he accepted the position that that case did not assist 
him. For the reasons which I have given, in my judgment, 
there was no vested interest of the petitioner in the subject- 
matter of this policy until the happening of the event which, 
the policy contemplates, must happen before she has the 
interest, namely, the death of the husband. It follows there- 
fore that during his lifetime he was not fettered by any trust 
as a trust would only arise upon his death. Therefore when 
he executed the assignment to the bank he was entitled so to 
do and that being so, it is of full effect and the petitioner is 
not entitled to payment by the insurance company of the 
Rs. 1,000 which is the amount agreed under the policy to be 
payable to the person entitled. In my judgment the Travan- 
core Bank are the persons to whom the money is payable and 
they are entitled to be paid the amount under the provisions of 
the policy and the effect of the assignment of the 13th May, 
1935. It is however admitted by learned Counsel on behalf of 
the Travancore Bank that although the wording of the assign- 
ment is of an absolute nature, nevertheless the Bank desires to 
be paid only the sum which the deceased was indebted to them 
during his lifetime and if this indebtedness is less than 
Rs. 1,000 the petitioner is entitled to any balance that there 


“1. (1933) LL.R. 58 Bom, 513. 
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may be found after taking an account. The result therefore 


is that thi8 petition is dismissed with costs, of respondents 1 
and 2. f 


K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mockertr anp MR. Justice Hor- 
WILL. : 
Amina Bibi .. Petitioner* (Plaintiff) 
v. - 
Kadir Batcha Rowther .. Respondent (Defendant). 

Court-Fees Act (VI of 1870 as amended in Madras), S. 7, cls. Civ) (ce) 
and (v)—Scope—Sutt falling under special section of Aci—Cl. (4) (c) of S.7 
as being inapplicable—Suit for declaration as to ownership and for possession 
—Prayer for possession as main relief—Court-fee payable. . 

Where the consequential relief prayed for ina suit is suchas to fall 
directly under some other section of the Court-Fees Act the suit should be 
valued under that special section and not under S. 7 (iv) (c) of the Act. 
Where the suit was for a declaration that a certain property gifted to the 
plaintif by her husband, who subsequently became an insolvent, was her 
property and for possession of the property which had heen taken possession 
of by the Official Receiver as part of the estate of her insolvent husband. 

Held, that the plaint was leviable to court-fee under cl. (v) and not 
under cl. (iv) (c) of S. 7 of the Court-Fees Act. ; 

Chinnammal v, Madarsa Rowther, (1903) 14 M.L.J. 343: LL.R. 27 Mad. 
480; Arunachalam Chetty v. Rangaswami Pillai, (1914) 28 M.L.J. 118: LL. 
R. 38 Mad. 922 (F.B.) and Maroof Sahib v. Ayyakannu Naicker, (1934) 68 M. 
L.J. 755: T.L.R. 58 Mad. 1051, relied on. 


Koraga Gowda v. Somappa Gowda, (1932) 36 L.W. 793 and Inre 
Sobhanadri Rao, (1932) 63 M.L.J 759: I.L.R. 56 Mad. 314, doubted. 


Petition under S. 115 of Act V of 1908 and S. 107, 
. Government of India Act, praying the High Court to revise 
the order of the Court of the Additional Subordinate Judge of 
Coimbatore dated 23rd August, 1935, and made in C. M} A. 
‘No. 2 of 1935, preferred against the order of the Court of the 
District Munsiff of Dharapuram, dated 29th September, 1934, 
and made in O. S. No. 336 of 1933. 

R. Desikan for Petitioner. > 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for the Government. ` ; 

T. R. Ramachandran for Respondent. 

The- Court delivered the following ; 

Jupcments. ` Horwill, J.—A suit was brought for a 
declaration that a certain property gifted to the plaintiff by her 
husband, wha subsequently became an insolvent, was her pro- 
perty and for possession of the property which had been taken 
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possession of by the Official Receiver as part of the estate of 
her insolvent husband. The question that has been referred to 
us is whether the consequential relief of possession is to be 
valued according to S. 7 (iv) (c) of the Court-Fees Act or 
S. 7 (v). 

There isa long line of authority for the position that 
where the consequential relief is such as to fall directly under 
some other section of the Court-Fees Act the suit has to be 
valued under that special section and not under the general 
head of consequential relief, which would make it fall under 
S. 7 (iv) (c). This principle was enunciated as long ago as 
Chinnammal v. Madarsa Rowther1 by Boddam and Bashyam 
Aiyangar, JJ., and seems to have been accepted as axiomatic 
in the Full Bench case, Arunachalam Chetty v. Rangaswamy 
Pillai2. At the very outset of the judgment of the Bench it is 
laid down: 

“A suit in which the plaintiff in terms prays for a declaratory decree and 
consequential relief prima facie comes within cl. 4, sub-clause (c) of S. 7 of 
the Court-Fees Act; but if at the same time it comes within any of the other 


classes of suits specified in the section, it must be treated as a suit of that 
description and dealt with accordingly”. 


This decision of the Full Bench case has been followed 
consistently in this Court. It is contended that this expression 
of opinion by the Full Bench was obiter but I have no doubt 
that it was a fully considered opinion in answer to the terms 
of the reference made to it; and even though it be obiter, I 
respectfully consider it to be a correct expression of the law 
which had been laid down in the earlier Madras cases arid has 
been followed in a number of cases since. Venkatasubba Rao, 
J., in Ramakrishnayya v. Seshamma’ refers to this opinion and 
adopts it, and it came before the same Judge again in Maroof 
Sahib v. Ayyakannu Naickert where it was argued that as it 
was a consequential relief it should fall under S. 7 (iv) (c). 
That argument was repelled again by the weight of the 
authority just referred to.- Since that decision the same 
principle has been upheld by Varadachariar, J., in Sellammal v. 
Jothimani Nadar’ which was followed by Beasley, C.J., in C. R. 
P. No. 803 of 1935, where he says, that because the plaintiff 
asked for possession, it must come under S. 7 (v) and not 
under S. 7 (iv) (e). 

1. (1903) 14 M.L.J. 343: LL.R. 27 Mad. 480. 
an rod cee 118: I.L.R. 38 Mad. 


2. 2 (F.B.). 
3. u2 68 M.L.J. 3 (1934) 68 M.L J. iss: TLR. 58 Madi 1051, 
3 (1935) 70 M.L.J. 398 
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As against this current of authorities, four cases have 


been quoted. One is Ramalinga Mudali v. Ramaswami Aiyar! | 


to which Venkatasubba Rao, J., was a party. Herefers to 
this case in Ramakrishnayya v. Seshamma2 and says that in 
the earlier case it was held that where there was a prayer for 
possession, if it was a consequential relief, it would fall under 
S. 7 (iv) (c), but that that suit was one relating to jurisdic- 
tion and the question whether it fell for the purpose of court- 
fee under S. 7 (iv) (€) or under S. 7 (v) was neither raised 
nor considered. Of the other cases, the earlier is Koraga 
Gowda v. Somappa Gowda’ in which Pandalai, J., expressed 
the opinion that if possession was a consequential relief it fell 
under S. 7 (iv) (c); but the reason given by him for that 
decision was one which, with all due respect for the learned 
Judge’s opinion, I cannot accept. He says that the suit was 
primarily one for possession and the declaration sought was 
only ancillary to the prayer for possession. This in my 
opinion seems to be an excellent reason for holding that the 
case comes under S. 7 (v) and not under S. 7 (iv) (c); and 
the learned Advocate for the petitioner concedes the position 
that-if the main prayer is one for possession and the prayer 
for declaration is only ancillary to it, S.7 (v) and not S. 7 
(iv) (c) applies. In Venkatalal v. Kosaldasu Bavaji4 the 
third case relied on by the petitioner, the question whether 
S. 7 (v) or S. 7 (iv) (c) applied was not decided. The 
plaintiff in that case appealed and the applicability of 
S. 7 (v) was not considered because it was clear that under 
S. 7 (v) he would have to pay a higher court-fee than 
he had already paid; and the only question that arose before 
that Court was whether the plaintiff would be permitted to 
pay a lesser court-fee than that leviable under $.7 (iv) (c). 
The last case quoted on behalf of the petitioner is In re 
Sobhanadri Rao’ to which my learned brother was a party. 
That case was rather a peculiar one in which an inamdar 
sought to oust a tenant from possession not so much becausé he 
wished to obtain possession but in order to assert his right to 
the kudivaram. In so far however as the learned Judges who 
decided that case applied a principle which seems in conflict 
with that applied by the Full Bench in Arunachalam Chetty v. 








1. (1928) 29 L.W. 760. 2, (1934) 68 M.L.J. 369. 
3. (1932) 36 L.W. 793. 4, .(1930) 61 M.L.J. 39. 
5., (1932) 63 ML.J. 759: LLR, 56 Mad. 314, 
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Rangaswamy Pillait, Iam of opinion that the test ‘applied i in 
In re Sobhanadri Rao®, is not correct. 

In view of the fact that there isa very strong oneni of 
Opinion in this Court and that the expressions of opinion to 
the contrary are not in my opinion of considerable importance, 
I have no doubt that the petitioner must pay court-fee under 
S. 7 (v) upon the total value of the property involved. 

It has been argued that the Madras Amendment to S. 7 (iv) 
has altered the law as to the interpretation of the clauses of 
S. 7 (iv); but it seems to me clear that it was never intended 
by the legislature to alter the law as to the applicability of the 
sections of the Court-Fees Act, but merely to settle a lower 
limit to the amount of court-fee payable under certain circum- 
stances which came within the mischief of S. 7 (iv) of the 
Act. This petition is therefore dismissed. 


As regards costs, this petition is one between the plaintiff 
and the Government. The respondent is in no way interested 
in the result of the appeal. In fact, his interests, if any, are 
the same as the plaintiffs. I therefore dismiss the petition 
with the costs of the Government’ Pleader only. The respon- 
dent will bear his own costs. 

Mockett, J.—I agree. An argument has been addressed to 
us that a different view of this topic has been taken by the 
other High Courts in India. Cases have been cited showing 
that that is so. I think it is much too late in the day in view 


of the trend of authorities in this Presidency to ask us to 


depart from the view taken in Madras. 

The law governing the matter is clearly stated in the Full 
Bench decision in Arunachalam Chetty v. Rangaswamy Pillail, 
As I was a party to the decision in In re Sobhanadri Rao2, I 
think I should express something more than a bare agreement 
with what my learned brother has said. In that case it will be 
observed that there was neither the argument which has been 
so fully put before us now, nor even the reference to the Full 
Bench decisions. In the very special circumstances of that case 
we took the view that as the primary object of the suit was for 
a declaration, S.7 (iv) (c) was applicable. But after hear- 
ing the present argument, it does appear to me that in view of 
the undoubted claim for possession which followed the decision 





` (1914) 28 M.L.J. 118: I.L.R. 38.Mad. 922 ee 
2. (1932) 63 M.L.J, 759: LL.R. 56 M, 314, 
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in that case, In re Sobhanadri Raol does not appear to be con- 
sistent with the view expressed in the Full Bench ‘decision in 
Arunachalam Chetty v. Rangaswamy Pillai2. The case-law has 
been summarised by Venkatasubba Rao, J.,in Maroof Sahib 
v. Ayyakannu- Naicker3 and 1 agree with the views expressed 
therein. . 
I agree that this Civil Revision Petition should be dismis- 
sed with costs of the Government Pleader. 
B. V. V. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Mocxetr AND MR. JUSTICE 
HORWILL. 
The Public Prosecutor .. Appellant* 
' U. 7 
Bandi Pedda Venkata Nari .. Respondent (lst Accused). 

Penal Code (XLV of 1860), Ss. 300, 302 and 326—Quarrel between two 
persons—Accused entering house and returning with heavy rice pounder— 
Inflicting injury with rice pounder—W oman interfering on behalf of injured 
person—Single fatal blow dealt to woman—Death taking place after one week 
—Nature of offence—Death caused in rage and without long premeditation— 
Sentence. . 

The proper way in which the Court should decide whether an offence 
has or has not been committed under S. 300, Indian Penal Code, is to apply the 
words of the section to the facts and to see how the facts satisfy the essen- 
tials of the sestion. In such cases the nature of the material object used and 
the force used must be useful guides to the trial Court in arriving ata 
decision as to whether the intention and knowledge referred to in the section 
can be attributed to the accused. 

The accused who lived opposite to the house of P. W.1 was bathing in 
the street causing slush in the road. P. W.1 protested and asked him to go 
and bathe in his backyard. The accused having insisted on bathing where he 
was, P. W. I caught hold of his water-pot and in the course of the scuffle the 
water-pot broke. Accused then went inside his house shouting abuse, brought 
out a heavy rice pounder and struck a blow with it on the head of P. W. 1 
who fell down unconscious. Thereupon the deceased woman, who was the 
aunt of P. W. 1, ran up crying that her nephew was being killed, and then the 
accused struck her on the head with the rice pounder. She fell down un- 
conscious and died a week thereafter. The injury was described as a fissured 
stillat fracture of the skull bone and the doctor stated that death was due to 
Meningitis resulting from the injuries received. The Sessions Judge con- 
victed the accused for an offence under S. 326, Indian Penal Code and the 

Crown preferred an appeal. 
i Held, that the use of the heavy rice pounder by the accused on an 
unarmed woman constitutes “taking advantage” and “acting ina cruel and 
unusual manner” within the meaning of exception 4 of S. 300, Indian Penal 








el. (1932) 63 M.L.J. 759: LL.R. 56 Mad. 314. 
2. (1914) 28 M.L.J. 118: LL.R. 38-Mad. 922 (F.B.). 
3: (1934) 68 M.LJ. 755: LL.R. 58 Mad. 1051. 
* Cr, Appeal No, 697 of 1936, 18th March, 1937, 
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Code, and that death having resulted from the blow the accused was liable to 
be convicted under S. 302, Indian Penal Code. 

Sentence of transportation for life passed in view of the offence having 
been committed in a rage and without any long premeditation. 

Emperor v. Sardar Khan, (1916) I.L.R. 41 Bom. 27, and Unreported 
Judgments of the Madras High Court in R. T. No. 132 of 1930, C. A. No. 557 
of 1930, R. T. No. 72 of 1931 and C. A. No. 263 of 1931, considered. 

Appeal under S. 417, Criminal Procedure Code, 1898, 
against the acquittal of the aforesaid respondent (1st accused) 
under S. 302, Indian Penal Code, by the Sessions Judge of 
Cuddappah division in S. C. No. 30 of 1936 on his file. 

A. Narasimha Aiyar for the Public Prosecutor. 

C. R. Pattabhiraman for Respondent (engaged by the 
Court under R. 228 of the Criminal Rules of Practice). l 

The judgment of the Court was delivered by 

Mockett, J—This is an appeal by the Crown against the 
acquittal of the first accused of murder. He was in fact 
convicted of an offence under S. 326, Indian Penal Code, and 
sentenced to rigorous imprisonment for three years. On 
another charge in relation to an offence committed against 
another person (P. W. 1) he was convicted under S. 324, 
Indian Penal Code, and sentenced to rigorous imprisonment 
for one year, the sentences to run consecutively. 

Now, with all respect to Mr. C. R. Pattabhiraman’s argu- 
ments, we do not think there is any room for’ doubt with 
regard to the facts of this case which are simple enough. There 
is a wealth of evidence to establish them and we only propose 
to set out shortly what they amount to. The accused lives 
opposite to P. W. 1 as will be seen in the plan. Accused 1 was 
bathing in the street opposite to his house, thereby causing 
‘slush’ in the road. P. W. 1 protested and asked him to go 
and bathe in his backyard. It seems to us a not unreasonable 
request. The accused said that he proposed to go on bathing 
where he was, whereupon P. W. 1 caught hold of his water- 
pot. So did accused 1 and in the process the pot broke. 
Accused then went to his house shouting abuse and brought 
out M. O. 1, a rice pounder which is two yards long and 
between 2” and 3” in diameter. We have compared it with 
one of the maces carried by the chobdars of this Court. It 
is about 6” longer and slightly thinner than the top of one of 
those maces. It is a very heavy piece of wood and would 
appear to require the use of two hands by an ordinary man. 
With this rice pounder, the accused struck P. W. 1 on the 
head, and P. W. 1 is not able tg tell us-very much more 
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because he stated that he did not recover consciousness until 
about an hour later. P. W. 1 was fortunate. He had 
“ A contused transverse wound 1inch by 4 inch skin deep, 
on right parietal eminence 4} inches above right ear” 
described in Ex. F as‘not of a serious nature. The next 
thing that happened was that the deceased woman, the aunt 
of P. W. 1 ran up crying out that her nephew was being 
killed,-whereupon accused 1 struck her on the head also with 
M. O. 1. She fell down unconscious and bleeding and died 
on 6th May, 1936, this occurrence being on the 29th April. 
In her. case, her skull was fractured. The fracture is described 
as follows in Ex. E: 

“ There is fissured stillat fracture of the frontal bone commencing from 
coronal section 14 inches to right of middle line, runs obliquely down to left 
orbital foramen passes through orbital plate ends at ethnoid bone. Measures 
5% inches”. 

’ Then: 

“From the middle of frontal part there was a fissured fracture 
transversely to the right 14 inches arid then down to orbital ridge 1} inches 
and on the right orbital roof 13 inches and endsat ethnoid bone, There was 
a clot under the fracture, the membranes were congested, and the doctor 


states that she died of meningitis due to the injuries received. There wasa 
slight depression of the brain-under the clot”. 


Now, the only question that can arise in this case— 
because, as we have already said, we are quite satisfied about 
the facts to which several witnesses have spoken is what 
offence has accused 1 committed? The learned Sessions Judge 
deals with that in paragraph 7 of his judgment. The following 
are some of the observations he makes in that paragraph: 


“From the lie of the case according ‘to the showing of the prosecution 
itself, itis manifestly clear that there was no intention on the part of the first 
accused to cause Yerikalamma’s death.” 

Why such an absence of intention should be so manifestly 
clear is not wholly apparent. But it is to be observed that the 
Judge states that the public prosecutor “very fairly admitted 
this”. The Judge goes on to say that it is not clear from the 
evidence that there was any deliberate aim at the head: 


“Tt was not a premeditated act. Itisa case of total absence of motive 
of any kind whatsoever. It was ina sudden fit of temper, infuriated by the 
sight of his broken pot, that the first accused in a momentary flash went into 
his house and came out with a rice pounder and dealt a blow with it”. 

One may pick up a rice pounder “in a momentary flash,” 
but itis difficult to understand how one can so describe going 
into a house, picking up an object and bringing it out, A 
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point was made that the rice pounder was not fetched by the 
accused for the purpose of striking the deceased. That 
appears to be true. He fetched it for the purpose of 
striking P.W. 1 and having struck P.W. 1, one might have 
expected that his temper would have’ abated. What did this 
woman do? All she did apparently was to object to her nephew 
being felled to the ground. For that she received a blow on 
her head which killed her. But says the learned Judge: 


“ The circumstances very clearly indicate to my mind both in respect of 
the intention and the knowledge on the part of the first accused nothing but 
an idea to chastise P.W., 1 and when Yerikalamma eo instanti intervened, in 
the same fit of temper, he chastised her also in order apparently to drive her 
away.” 

Such is the learned Judge’s description of two blows from 
a weapon—hecause that is an accurate description of M.O. 1— 
which has only to be seen for one to appreciate that chastise- 
ment is a singularly inappropriate phrase to apply to any use 
of it. The Judge considers that: 

“Tt is a fairly heavy weapon, which used as a weapon of offence, can 
surely cause death”, and then surprisingly enough, after his observations 


about the chastisement, goes on to say, “it is undoubtedly a deadly 
weapon, ” 


The learned Judge ultimately finds that: 


“ It would not be a violent inference from the circumstances of the case 
that the first accused must have been aware that the act would result 
in grievous injury to Yerikalamma”. 


The result of his conclusions is that he feels convinced 
that the facts proved established an offence under S. 326 so far 
as the attack upon Yerikalamma was concerned. We are 
wholly unable to agree with either the reasons or the conclu- 
sions above set out. Under S. 300, Indian Penal Code, it is, 
except in cases set out in that section, murder, if the act by 
which the death is caused is done with the intention of causing 
death; or (2) if it is done with the intention of causing such 
bodily injury as the offender knows to be likely to cause the 
death of the person to whom the harm is caused; or (3) if it is 
done with the intention of causing bodily injury to any person 
and the bodily injury intended to be inflicted is sufficient in 
the ordinary course of nature to cause death; or (4) if the 
person committing the act knows that it is so imminently 
dangerous that it must in all probability cause death, or stich 
bodily injury as is likely to cause death, and commits such act 
without any excuse for incurring the risk of causing death or 
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such injury as aforesaid. Now, it seems to us that when a 
man using great violence hits a woman, or indeed any one, 
with an object such as M.O. 1, it is unreasonable for the Court 
not to infer that he did so with the intention of causing death. 
But even if the Court is not prepared to draw that conclusion, 
can there be any doubt that the use of such a weapon must show 
an intention to cause such bodily injury as the offender knows. 
To be likely to cause death? If neither of these inferences 
appealed to the trial Court, it must surely be that that act was 
done with the intention of causing bodily injury to any person. 
With what intention was the blow on the head struck with such 
a weapon as M.O. 1? Can it possibly be less than with the 
intention of causing such bodily injury as ensued? If that is 
so, it is in evidence by the doctor that the external injury was 
by itself sufficient in the ordinary course of nature to lead to 
death. He says: l 

“Asa matter of fact, it caused by itself death in this case, without any 
other supervening cause or factor”. 

That was a hard clot already found under the fracture 

pressing against the brain causing “ depression ” in the words 
of the doctor: 


“This -was what caused de inflammation of the membrane leading 
to meningitis. It should have formed immediately after the injury and 
should have caused unconsciousness ”. 


We have therefore no doubt whatever on the evidence that 
the lower Court could have found that the intention of 
the accused was to cause the death of this woman. Alter- 
natively, it must be that one or the other of the intentions set 
out in S. 300 are proved. In view of the nature of M.O. 1, 
which can properly and accurately be described as a “club”, 
illustration (c) to S. 300 exactly applied if the trial Judge 
found as he did that the accused had no intention to cause 
death. Ulustration (c) reads as follows: 

“ A intentionally gives Z a sword-cut or club-wound sufficient to cause 
the death of a man in the ordinary course of nature. Z dies in consequence, 
Here A is guilty of murder, although he may not have intended to cause Z’s 
death ”. Pee 

It is sufficient for the purpose of our conclusion if we say 
that we find on the evidence that this case comes within S. 300, 
illustration (c). If that is so, the accused is prima facie 
guilty of murder. Can the case be brought within any of the 
exceptions to that section? No attempt has been made to do 
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so. It is not necessary to set out those exceptions. It is 
enough to say that none of the circumstances in thįs case bring 
the accused within the benefit of any of them. The only one 
that could possibly be urged.is exception 4, but there was no 
sudden fight with the deceased nor was there a sudden quarrel 
with her. All that happened was that she endeavoured 
to intervene between the accused and P.W. 1 and was struck 
down with M.O. 1, the use of which on an unarmed woman 
obviously constitutes “ taking undue advantage” and “acting 
in a cruel or unusual manner ”. : 

Now, the case-law on this subject has been dealt with by 
the learned counsel who have argued this case, and our atten- 
tion has been drawn to certain decisions. The first to be 
noticed is the decision of the Bombay High Court reported in 
Emperor v. Sardar Khani, With regard to that decision, 
a careful perusal of the judgment shows that the learned 
Judges conceded that the Sessions Judge had followed what in 
a majority of cases had been held to be the right and logical 
course. He had inferred the intention from the extent of the 
injury and the nature of the weapon used which in that case 
was an iron-shod stick. The learned Judges then pointed out 
that juries are disposed to take a liberal and less logical view 
and to look at all the surrounding circumstances with the 
object if possible of reducing the offence. The learned Judges 
go on to say that they were disposed to take a more lenient 
view of the offence committed because death was caused by a 
single blow, and so it was more difficult to be absolutely certain 
what degree of bodily injury the offender intended. And they 
ultimately came to the conclusion that exceptional cases and 
circumstances warranted them, sitting as judges, in taking 
what might be a jury’s view rather than a Judge’s point 
of view. In the result the conviction for murder was altered 
to one for culpable homicide not amounting to murder. If the 
head-note of this decision correctly represents the finding of 
the learned Judges, it might well be said that this is a decision 
on the special facts of that case and lays down no general pro- 
position of law. If it is intended, as it was cited. before us, to 
establish the proposition that in the case of a single blow 
whatever the weapon, the accused should not be convicted of 
murder, then we must record our respectful dissent. We still 


— 





1. (1916) I.L,R. 41 Bom. 27. 
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however consider that that was a special decision with regard Public 
to the special facts. So far as this High Court is concerned, Prosecutor 
our attention has been drawn to a decision in R. T. No. 132 of Vera 
1930 and C.A. No. 557 of 1930 in which the Chief Justice and ae 
Sundaram Chettiar, J., held that to strike a man on the skull Mockett, J. 
using considerable force is an act so imminently dangerous 
that it must in all probability cause death and constituted the 
offence of murder under S. 302. - In the judgment occurs the 
` following words: i 

“ We are satisfied that the appellant struck this very severe blow on the 
head of the deceased and caused his death. He must be taken to have known 
that to strike a man on his skull with a stick using considerable force was an 
actso imminently dangerous that it must in all probability cause death and 


that he did so without any possible excuse. This therefore is the offence 
of murder and nothing short of it”. 


We respectfully agree with that decision. There is however 
another decision R. T. No. 72 of 1931 and C. A. No. 263 of 
1931 in which Jackson and Cornish, JJ., held that in a case 
where a son hit his father with a crowbar on the head on 
small provocation, he had committed an offence under S. 324 
and not the offence of murder. My learned brother Horwill 

» and myself have already expressed our view about that decision 
in C. A. Nos. 590 and 591 of 1936. We there stated: 

“We only desire to say a word about that case, because it has been 
referred to us as an authority. The learned Judges held that an accused 
person who hit the deceased on the head witha crowbar which fractured his 
skull did not commit an offence graver than the one under S. 324, Indian 
Penal Code. There might have been special circumstances in that case which 
induced the learned Judges to arrive at the decision which they did. We only 
desire to say that if as is suggested to us it is an authority for the proposi- 

~—.tion that a man who hits somebody else on the head with a crowbar causing 
death is” guilty of nothing more than an offence under S. 324, then we must 
record our respectful dissent”, 

It seems to us that the proper way in which to decide 
whether an offence has or has not been committed under S. 300 
read with S. 302 is to apply the words of the section to the facts 
and to see how the facts satisfy the essentials of the section. But 
it is obvious that the nature of the material object used and the 
force used must be useful guides to the trial Court in arriving 
at a decision as to whether the intention and knowledge referred 
to in S. 300, Indian Penal Code, can be attributed to the 
accused. With great respect to the learned Judges in the 
Bombay case to which we have referred, we think that it is a 
somewhat, perilous‘ course instead to call: in aid the somewhat 
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nebulous considerations which influence the conclusions of a 
jury. s 


The result of these conclusions is that this appeal will be 


allowed, and for the conviction under S. 326 there will instead 
be a conviction under S. 302. Many of the observations of the 
learned Sessions Judge are distinctly relevant on the question 
of sentence. This offence was committed without any long 
premeditation and certainly in a rage, and we do not consider 


that the capital sentence is called for. The accused will be 


sentenced to transportation for life. This sentence will run 
concurrently with the sentence of one year’s rigorous 
imprisonment under S. 324, Indian Penal Code, already imposed 
on him. 


B. V. V. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MR. JusticE PANDRANG Row. 


Govinda Subbaramayya and another “a Appellants* 
(Accused) 
J. . 
The Emperor l .. Respondent. 


Criminal Procedure Code, S. 164—Criminal Rules of Practice, r. 85—Con- 
fession—Recording of, by magistrate—O mission to warn as per r. 85—If in- 
validates confession—Raisesa suspicion that it is not voluntary—Confession 
about disposal of dead body—Non-implication of confession in stages prior to 
death—If admissible against co accused on charge of murder—No grievous 
hurt in fact—Knowledge of likelihood of grievous hurt—If constitutes 
offence of grievous hurt, 


Non-observance of the provisions of r. 85 (1) of the Criminal Rules of 


Practice is a serious defect and it necessarily has a bearing on the question 


of the admissibility, or at any rate, the value of the confession. Where a 
magistrate recording a confession omitted to warn the maker of the confes- 
sion that “it is not intended to make him an approver” the question is not 
whether it invalidates the confession as being not one recorded in the manner 
prescribed by law, but whether the omission to give such a warning does not 
raise a strong suspicion that the confession was not voluntary but, as 
pleaded by the confessor, the result of an inducement held out to the effect 
that he would be taken on as an approver. 

. Where two persons are charged with murder, a confession, ‘tade-by one 
of them, not in respect of the offence of murder, but about his taking part‘in. 
the disposal of the dead body and without implicating himself in anything 
which preceded the death, could not be taken into consideration as against 


the other accused. E 








*Cr, Appeals Nos: 412 and 509 of 1936. 12th November, 1936. 


im 
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Mere knowledge that the kind of beating is likely to cause grievous hurt 
is not enough tọ constitute the offence of grievous hurt unless grievous hurt 
is in fact caused thereby. 
Appeals against the order of the Court of Session of 
Nellore Division in Case No. 11 of the Calendar for 1936, 
(Judgment dated 13th July, 1936). 


K. S. Jayarama Aiyar, G. Gopalaswamy and C. K. Ven- 
katanarasimhan for Appellants. 


K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 


The Court delivered the following 


JupcmEent.—This is an appeal from the judgment of the 
Sessions Judge of Nellore dated 13th July, 1936, in Sessions 
Case No. 11 of 1936 in which the two appellants were charged 
with murder but were convicted as follows :—First appellant 
under S. 326, Indian Penal Code, and the second appellant 
under S. 201, Indian Penal Code. The first appellant was 
sentenced to rigorous imprisonment for 10 years and the 
second appellant to rigorous imprisonment for three years. 
The charges relate to the killing of one Subbi described by the 
learned Judge as “a buxom wench of 22 years”, who, though 
married and living with her husband, was said to have been 
kept by the first appellant Subbaramayya for some years prior- 
to the occurrence. The learned Sessions Judge observes that 
the second appellant also was one of those to whom the deceased 
was distributing her favours but there does not seem to be 
sufficient evidence to support this view. It is, however, 
established that the second appellant and the first appellant are 
friends and used to move together. The dead body of Subbi 
was found in a well in the compound of the Board Elementary 
School, Kavali, sometime in the morning of 15th February, 
1936. The peon of the school saw a bundle of cloths near the 
well and he reported the matter to the head-master P. W. 15, 
and as he suspected that there was something like a dead body 
in the well a report was sent by the head-taster to the village 
munsiff, and the village munsiff who had been given informa- 
tion to the effect that the deceased was missing by the deceas- 
ed’s father, went to the school compound and got the dead 
‘body taken out of the well. The village munsiff does not 
appear at least to have sent for or informed the police, though 
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the police station is in the same town, not only till after the 
dead body was taken out but even after he examined one of 
the witnesses who turns out to he the principal witness in the 
case, P. W. 7, who said that he had seen appellants l-and 2 
and the deceased near the well the previous night at about 
9 p.m. The first appellant was arrested that very night.in his 
house at Kavali. The second appellant is said to have left 

Kavali the next morning by train and he was ultimately 
arrested on the 18th at Sitaramapuram where he was staying 
with a relation of his. He was produced before the Stationary 
Sub-Magistrate of Kavali on the 19th. It is said that because 
later on the second appellant expressed a desire to the-police to 
make a confessional statement the Sub-Magistrate of Kavali 
who was not empowered to record confessions forwarded him 
‘on Ist March, 1936, to the Stationary Sub-Magistrate of 
Kovvur who was so empowered. The Sub-Magistrate, P.W. 8, 
kept the second appellant in a separate cell in the sub-jail and 
after giving him two days’ time for reflection recorded a 
confession from him’on 3rd March, 1936. 


The case for the prosecution is that the two appellants and 
the deceased went together to the school compound in question 
some time in the evening of the 14th of February between 8 
and 9 p.m., and were seen talking there. The evidence relating 
‘to the previous movements of the deceased and of the appel- 
lants is not of very great importance except perhaps that 
portion of it which relates to the conversation that took place 
between the deceased and one Polugadu, P.W. 9, a cousin of 
hers, which was.heard or seen by the first appellant. It is 
necessary to refer to this because the learned Sessions Judge 
appears to have thought that this conversation, trivial as it 
was, was the real cause of the tragedy as it led the first appel- 
lant to suspect that Polugadu was one of the newly found 
lovers of the deceased, and that it was because jealousy was 
so aroused that he dogged the steps of the deceased and finally 
induced her to go with him and the other appellant to the 
school compound. The evidence of P.W. 7 is to the effect that 
he saw the two appellants and the deceased near the well talk- 
ing at about 9 p.m. What happened thereafter he does not 
know. As to what happened in the school campound after- 
wards there is only the confession of the second appellant; and 
it is on this that the prosecution rests mainly. It is conceded - 


te 
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by the Public Prosecutor that if that confession goes it must 
follow that the prosecution has failed to establish the guilt of 
either of the appellants. Before dealing with this confession 
it may be desirable to mention that the case for the prosecution 
as shown in the confession is that the deceased was beaten 
with a-stick by the first appellant, the stick itself being that of 
‘the second appellant. The injuries caused were not very 
serious so far as appearances go. The medical evidence does 
not show that there was any serious internal injury, and the 
principal external injuries were, a small incised wound on the 
centre of the head, a contusion below the right breast, and an 
irregular contusion on the left side on the abdomen besides a 
contused swelling on the left side of the neck. According to 
the Sub-Assistant Surgeon all these injuries besides the minor 
injuries noted by him might have been caused by a blunt 
instrument. The cause of death is no doubt given by him as 
shock due to the injuries, but the nature of the injuries, does 
not seem to support fully this conclusion. Unfortunately, the 
Sub-Assistant Surgeon was not cross-examined as to the cause 
of death, and in this state of the evidence, however unsatis- 
factory the position may be, it is difficult to say that the 
medical opinion as to the cause of death is wrong though if the 
point was very material and had to be decided I should say 
that the cause of death has not been satisfactorily established. 
It is, however, unnecessary to go into the question of the cause 
of death because neither of the appellants had been found 
guilty either of murder or of culpable homicide. The offence 
of which the first appellant has been convicted is one of causing 
grievous hurt with a dangerous weapon and the offence of 
which the second appellant has been convicted is one punish- 
able under S. 201, Indian Penal Code. It may, however, be 
mentioned that it is very difficult to understand the reasoning 
of the learned Sessions Judge which led him to think that the 
stick said to have been employed in inflicting the injuries on 
the deceased was a weapon of the kind mentioned in S. 326, 
Indian Penal Code, that is to say, an instrument for shooting, 
stabbing or cutting or an instrument which used as a weapon 
of offence, is likely to cause death. There is nothing in the 
evidence so far as I can see to show what the size of the stick 
was or its weight or its length; the evidence refers to it 
merely as a stick. It cannot certainly be said that every stick 
is an instrument of the kind described in S. 326, Indian Penal 
95 
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Code. Finally, the learned Sessions Judge does not clearly 
explain why he was of opinion that grievous hurt had been 
caused in this case. The nature of the injuries themselves 
does not show that they constitute grievous hurt. His view 
appears to have been that: 


“the offence committed by the first accused would fall under S. 326, 
Indian Penal Code, because the accused would have known full well that 
beating a person on the tender parts of the body forcibly with a stick would 
cause grievous hurt”. 


In other words, he seems to have been of opinion that 
beating a person with the knowledge that such beating would 
cause grievous hurt would amount to the offence of causing 
grievous hurt. This is not correct because unless grievous 
hurt is actually caused the offence of causing grievous hurt is 
not established. Mere knowledge that grievous hurt is likely 
to be caused is not enough if grievous hurt is not actually 
caused. There is no finding by the learned Sessions Judge in 
this case that grievous hurt had been actually caused to the 
deceased. 

I turn now to the all-important question of the admissibi- 
lity of, and the weight to be given to, the confession made by 
the second appellant, namely, Ex. B series. In the first place 
that confession was retracted at the very first opportunity, that 
is to say, during the preliminary enquiry before the Committing 
Magistrate, by the second appellant. His case was that he made 
that confession under the hope held out to him by the police 
that he would be taken on as approver; in fact, he mentioned 
the particular head constable who held out such a hope. It is 
not as if we have only a vague statement that the confession 
was induced by the police. The specific allegation made by the 
second appellant is to some extent supported by the fact that 
only three days later, that is to say, on the 6th March, the Sub- 
Inspector of Police, i.e., the officer investigating the case, told 
the Magistrate who recorded the confession that the question 
of taking the second appellant as an approver was under cor- 
respondence. It would therefore appear as if there was some 
idea in the mind of the Police Officer investigating the case of 
taking the second appellant as an approver. Whether the idea 
-arose for the first time only after the confession was recorded 
or even before is difficult to say. It is a remarkable coincidence 
that the Magistrate who recorded the confession, while he with 
meticulous care put a number of other questions to the second 
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appellant before recording his confession in the very words 
contained jn the rule (Rule 85 of the Rules of Practice) did 
not give him any warning as required by that rule that it was 
not intended to take the second appellant as an approver. 
Indeed, this is one of the imperative directions contained 
in r. 85 of the Criminal Rules of Practice the first part 
of which runs as follows :— 

“ No Magistrate shall record any statement or confession made by an 
accused person under S. 164 of the Code of Criminal Procedure (1) until the 
Magistrate has first recorded in writing his reasons for believing that the 
accused is prepared to make the statement voluntarily and (2) until he has 
explained to the accused that he is under no obligation to answer any question 


at all and he has warned the accused that it is not intended to make him an 
approver and that anything he says may be used against him ”. 


In the second part of r. 85 certain questions are suggested 
as questions which may be usefully put by the Magistrate to the 
accused for the purpose of satisfying himself that the confes- 
sion is voluntary. All these questions were put in the very 
words found in the rule by the Magistrate in this case. At the 
end of the confession and asa part of the certificate of the 
Magistrate it is stated that it had been explained by the Magis- 
trate to the second appellant that he was not bound to make a 
confession and that if he did so any confession which he might 
make might be used against him. It would have been far more 
satisfactory, if this had been done before the confession was 
recorded than at the end. If the explanation that the accused 
was not bound to make a confession and that any confession 
which he may make may be used against him had been given 
only after the confession was recorded it would’ not help 
in deciding whether the confession was voluntary. The certifi- 
cate itself does not say that this explanation was given to the 
appellant before the confession was made. The Magistrate 
who was examined about the confession says that he, did 
not warn the second appellant that it was not intended to take 
him as an approver. This was in his cross-examination. The 
‘prosecution has not elicited the reason why he did not give this 
warning whether the omission was deliberate or accidental. 
Nor did the Court whose duty it was to satisfy itself that the 
confession had not been brought about as a result of any 
inducement held out that the precaution of ascertaining why 
the Magistrate did not give the warning. The importance of 
this warning cannot be under-rated. It may be that the rule 
prescribing such warnings to be given, namely, r. 85 of the 
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Criminal Rules of Practice is only a rule of practice and not a 
rule having the force of law. But that does not cenclude the 
matter. It is a rule which has been in existence for nearly 
fifty years past. The rule was made as the result of a repre- 
sentation made by the High Court as will be seen from G. O. 
No. 2883, Judicial, dated 17th December, 1887, a reference to 
which appears to be not out of place. The High Court had 
calléd the attention of the Government to the increasing 
number of cases in which there was reason to believe that: 

“ Accused persons have been subjected by the police to ill-treatment or 
torture in order to extort a confession or that confessions possibly so 
obtained have been too hastily admitted or relied on by the Criminal 
Courts ”. 

The Governor-in-Council recognised the great importance 
of the subject and expressed his fears that the representation 
of the High Court was not exaggerated. It was also observed 
that the commonest course employed by the Police 

“ Is to accompany a threat or a moderate degree of ill-treatment with a 
promise or hint that on confession the accused shall be made an approver ”. 

One of the suggestions made by the High Court and 
approved by the Government was that village munsiffs should 
be absolutely prohibited from taking the signature of an 
accused person to any confession or statement whatever, 
or even reducing such statement to writing. The second 
suggestion was, and it was also accepted by the Government, 
that: 


“ No Magistrate should record any confession or statement under S. 164 
of the Criminal Procedure Code until he has first recorded in writing 
his reasons for believing that the accused is going to make such statement 
voluntarily and until he has explained to the accused that he is under no 
obligation to answer any question at all, and warned him that it is not 
intended to make him an approver, and that anything he says will be used 
against him ”. 

These are the very words of r. 85 (1) of the Criminal 
Rules of Practice as it stands now. No doubt this rule was 
issued as an executive order to all Magistrates. But the rule 
is one which is so obviously a rule of justice and reason that 
its non-observance must be regarded as a serious defect and 
niust necessarily have a bearing on the question of the admissi- 
bility, or at any rate, the value of the confession. This is so 
all the more in cases like this where practically tHe case for the 


“prosecution rests on a confession obtained without observing 


the precautions which have been prescribed as necessary and 
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observed as such as a general rule of practice for nearly 50 
years; the question is, not whether the omission to give this 
warning invalidates the confession as being one not récorded in 
the manner prescribed by law, but whether the omission to give 
such a warning does not raise a strong suspicion that the con- 
fession was not voluntary, a suspicion so strong that when 
taken in connexion with other circumstances it would amount 
to a fairly strong probability that the confession was the result 
of an inducement held out to the effect that the accused would 
be taken as an approver. 

The learned Sessions Judge seems to have thought that 
this retracted confession could be taken into consideration even 
as against the first appellant forgetful of the fact that this was 
not a case in which the confession of the second appellant was 
in respect of the offence of which both of them were charged, 
namely, the offence of murder. The confession is only a con- 
fession about taking part in the disposal of the dead body so 
far as the maker of the confession is concerned. It does not 
implicate the maker of the confession in anything which pre- 
` ceded the death. It is enough in this connexion to refer to 
the observations of Reilly, J., in Periaswamy Moopan and 
another, In rel. This is therefore a case in which the 
confession even if unretracted could not be taken into consider- 
ation as against the first appellant; and the learned Sessions 
Judge has erred in law in not only taking into consideration 
against the first appellant but in actually basing his finding 
about the guilt of the first appellant on such a confession. It 
is astonishing to find, in view of the actual confession made by 
the second appellant the learned Sessions Judge saying: 


“ This is not a case where the second accused wants the hangmen’s rope 
to be wound round the neck of the co-accused and assigned to himself 
a minor part”. 


In fact this is indeed a case of this kind, for while 
assigning the cause of death to the first appellant the maker 
of the confession assigns to himself the comparatively minor 
part of assisting the person who killed the women and disposing 
of the dead body. In view of the opinion that I have formed 
about the nature of this confession it is not necessary to deal 
with the other aspects of the case for instance the absence of 
any motive as regards both the appellants. It may be that 
some feeling of jealousy might have been aroused but the 
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subsequent conduct in going together to the school compound 
after first appellant had given a few blows with,the second 
appellant’s stick to the deceased, and, according to the learned 
‘Sessions Judge’s view, the first appellant and the deceased there- 
after having intercourse just prior to the meeting appear to 
show to an unprejudiced mind that the temporary feeling of 
jealousy must have ceased to oppress the first appellant’s mind. 
The learned Sessions Judge was of opinion that they went to 
the school compound after “composing their differences for 
the time being”, and they were chatting together there. The 
learned Sessions Judge moreover expresses a doubt as to 
whether the first appellant “ever intended to give anything 
more than a good hammering to his concubine for her suspect- 
ed unfaithfulness.” 


As I have found already, the confession on which the 
finding of the learned Sessions Judge rests almost entirely in 
the sense that without it the finding cannot stand was in all 
probability made because of some inducement held: out by the 
Police Officers in charge of the case that the maker of the 
confession would be taken on as an approver. Even as against 
the maker of the confession it is not admissible and it must 
certainly be disregarded entirely as regards the first appellant. 
Whereas in the case the prosecution seeks to rely almost 
entirely on a confession, it is all the more necessary.that 
every precaution must have been to ensure that the procedure 
prescribed by r. 85 of the Criminal Rules of Practice is observ- 
ed not merely in the letter but in the spirit. J am of opinion 
that in this case this rulehas not been observed either in ‘the 
letter or in the spirit. 

The convictions and sentences of both the ere r 
therefore set aside, and they are acquitted under S. 423, 
Criminal Procedure Code. Their bail bonds will be cancelled. 


S. V.V. ——— Accused acquitted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice PANDRANG Row. 
Alla Satyam alias Satyanarayana 
Rao and another .. Petitioners* (Accused) 
v. 
The Emperor .. Respondent. 
Criminal appeals—Jurisdiction of Sessions Judge to decide whether 


cases ought to have been decided by the Government Agent or otherwise— 
Agency tracts. 


Some criminal cases were tried by the Sub-Divisional Magistrate of 
Peddapuram and the accused who were convicted appealed from their convic- 
tions and sentences to the Sessions Judge of East Godaveri. But before the 
Sessions Judge, the Public Prosecutor raised a preliminary objection that the 
Sessions Judge of East Godaveri had no jurisdiction to entertain the appeals 
and that the appellate authority was the Court of Sessions for the Agency 
District of East Godaveri, that is, the Government Agent. A report was 
called by the Sessions Judge from the Sub-Divisional Magistrate. The 
Sessions Judge felt that the question whether he had jurisdiction or not was 
practically to be decided by the very Magistrate’from whose judgments 
appeals were taken. : 


Held, that the Sessions naz had not only the ‘right to decide the 
question of jurisdiction himself but. it was his duty also to decide it himself 
and ke was wrong in thinking he had no option but to accept the report 
without question of the Sub-Divisional Magistrate even where the report 
spoke differently. 

Petitions-under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session of East Godaveri Division at Rajahmundry 
in C. As. Nos. 16 and 17 of 1936 (C. C. Nos. 68 and 69 
of 1935 on the file of the Court of the Pape Divisional 
Magistrate of Peddapuram). 


K. S. Jayarama Aiyar and G. Gopalaswamy for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orprr.—These cases arise out of the sinking of a motor 
launch in the rapids of the Godaveri near Manturu Village 
on the 21st July, 1935, which resulted in the loss of six lives 
and property worth about Rs. 3,000. The clerk in charge of 
the launch and two others who have been discharged as well 
as the owner of the launch were charged by the police before 


* Cri. R. C. Nos. 309 and 310 of 1936. - lst September, 1936, 
(Cri. R. P. Nos. 285 and 286 of 1936). 


Alla matya 


Raiperdr’ 


Alla Satyam 
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Emperor. 
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the Joint Magistrate of Rajahmundry. The cases were trans- 
ferred by the District Magistrate of East Godayeri to the | 
Sub-Divisional Magistrate of Peddapur for disposal apparently 
because the Joint Magistrate of Rajahmundry had made an 
investigation of the occurrence. The clerk as well as the owner 
were convicted by the Sub-Divisional Magistrate of Peddapur 
in C. C. Nos. 68 and 69 of 1935 and both of them appealed 
from their convictions and sentences to the Sessions Judge of 
East Godaveri. Before the Sessions Judge a preliminary 
objection was raised by the Public Prosecutor of East Godaveri 
to the effect that the Sessions Judge of East Godaveri had no 
jurisdiction to entertain the appeals and that the appellate 
authority was the Court of Sessions for the Agency District 
of East Godaveri, that is to say, the Government Agent of 
East Godaveri. Throughout in these proceedings there was no 
mention made of any of the Magistrate before whom the case 
was pending that they were acting in the capacity of Agency 
Officers or Agency’ Magistrates and not as Sub-Divisional 
Magistrates administering criminal justice in the plains. The 
cases were also transferred not by the Government Agent but 
by the District Magistrate of East Godaveri. The transfer 
was made to the Sub-Divisional Magistrate of Peddapur and 
not to the Assistant Agent of Peddapur. In one of the cases 
the alleged offence took place at Rajahmundry itself and of 
that offence only the Magistrate in the plains could take 
cognisance. It is not alleged that it is open to the District 
Magistrate as such to transfer a case from the plains to an 
Agency Court or vice versa. Though it is the same officer 
who exercises jurisdiction in the two capacities of District 
Magistrate and Government Agent the capacities are quite 
different not only as regards the territorial limits within which 
the authority is to be exercised but in other respects as well. 
There is nothing in the record to show that these cases were 
dealt with at any time either by the Government Agent as such 
or by any Agency Magistrate as such. The judgments that 
were appealed from purport to be judgment of the Sub- 
Divisional Magistrate of Peddapur and not of the Agency 
Magistrate. When the record was so clear and unambiguous it 
is difficult to understand on what grounds the Public Prosecutor 
of East Godaveri raised the preliminary objectionon the score 
of want of jurisdiction in the Sessions Court of East Godaveri 
or why the learned Sessions Judge before whom such an 
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objection was made thought it fit to call for a report on the 
subject from the Sub-Divisional Magistrate from whose judg- 
ments the appeals were preferred. Any report made by a 
Magistrate after pronouncing judgment cannot be used to 
contradict or vary what is contained in the judgments them- 
selves. Apparently the Sub-Divisional Magistrate was asked 
to report in what capacity he tried the cases. Instead of 
giving a categorical answer the learned Magistrate madea 
report which reads like a special plea in support of the objection 
to jurisdiction raised by the Public Prosecutor. Some of the 
statements of fact in the report are not borne out by the record. 
For instance it is stated in the report: 

“The cases were transferred to the Assistant Agent, Peddapuram. The 
order of transfer does not support this statement, for the transfer is made by 
the order to the Sub-Divisional Magistrate, Peddapur and not to the Assis- 
tant Agent”. 

The report then goes on to state that there was some 
mistake: 


“ But owing toa mistake the various officers described themselves as 
Sub-Divisional Magistrates and District Magistrate”. 


Whether there was such a mistake or not it was certainly 
not open to the Sub-Divisional Magistrate to state that there 
wasa mistake in description even by the District Magistrate. 
It might have been open to him to confess his own mistake, 
but I do not think he was entitled to attribute a mistake, 
which in all probability has no foundation in fact, to the 
District Magistrate. Then follows the expression of opinion 
to the effect that the mistake of description does not affect the 
validity of the trial because the Sub-Divisional Magistrate, 
Peddapuram, is also an Assistant Agent. The report then goes 
on to deal with the practice in the Courts according to which 
the parties select the appellate Court accordingly as the place of 
offence is in the agency or plains. Finally the Sub-Divisional 
Magistrate stated in his report that he had no need to parti- 
cularly notice the fact that he was describing himself as 
Sub-Divisional Magistrate and that this point was not brought 
to his notice or to the notice of his predecessor by any one 
and concluded with the observation that so long as the offence 
took place in the agency and he was an Assistant Agent, the 
appeal lay to the Governor’s Agent at Cocanada, forgetting at 
the same time to take notice of the fact that in one of the two 
cases the occurrence took place at Rajahmundry itself which is 
-~ admittedly not in the Agency. The calling for a report was 
96 
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Alla iiself unnecessary, and, as the sequel shows, undesirable. The 
Satyam view that the learned Sessions Judge took of the report was 
Emperor. even more questionable. The learned Sessions Judge says: 


“T have no option but to accept the report of the Sub-Divisional 
Magistrate of Peddapur as correct and held that the cases were tried by him 
in his capacity as Assistant Agent, Peddapur”. 


In other words the learned Sessions Judge thought that 
the question whether he had jurisdiction or not to entertain 
the appeals was practically to be decided not by himself, but 
by the very Magistrate from whose judgments the appeals were 
preferred, a proposition which has only to be stated to be 
rejected. The learned Sessions Judge had not only the right 
to decide the question of jurisdiction himself, but it was his 
duty also to decide it himself and he was certainly wrong in 
thinking that he had no option but to accept without question 
the report of the Sub-Divisional Magistrate even where the 
record spoke differently. Therehas been in this case no real 
attempt by the learned Sessions Judge to apply his own mind 
to the question of jurisdiction which was raised before him, 
and what has happened is in effect a decision of that question 
by the Magistrate from whose judgments the appeals were 
preferred. The learned Public Prosecutor who appears in this 
Court is unable to state what useful purpose was intended to 
be served by raising the preliminary objection to jurisdiction 
in these cases. Even if there was any useful purpose behind 
the objection put before the Sessions Judge, I have no doubt 
that the objection is without foundation so far as these cases 
are concerned, These cases were throughout dealt with by the 
Sub-Divisional Magistrate as such and not as Assistant Agent 
as is now sought to be made out. The fact that the Sub-Divi- 
sional Magistrate is also an Assistant Agent does not affect the 
question because in cases decided by him in his capacity as Sub- 
Divisional Magistrate appeals would admittedly lie only to the 
Sessions Judge of East Godaveri. It is strange to find that in 
spite of what was said in the case reported in 23 M.L.J. 670, 
the Magistrate who exercised authority both as Sub-Divisional 
Magistrate in the plains and as Assistant Agent in the Agency 
tract did not take the trouble to bear in mind in these cases thé 
particular capacity in which he was acting and to indicate the 
same in his proceedings. Any laxity in this respect is not to 
be encouraged, and it would be a definite encouragement if the 
Magistrate is permitted to rectify the omission later on by_ 
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making a special report after the cases had been disposed of Alla 
by him. The order of the learned Sessions Judge declining Satyat 
jurisdiction is wrong because he had jurisdiction to hear the Emperor. 
appeals in these cases. His order returning the memoranda of ais 
appeal for presentation to the proper court is set aside and he 

is directed to get back the memoranda of appeal from the 

appellants or from the court in which they were filed and 

dispose of them according to law. 


K, C, Petition allowed. 


[Enp oF VoL. L] 
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under Child Marriage Restraint Act 
(XIX of 1929) ae 


| =S, 35—-Sentence in default o 


fine—If Court can direct it to run con- 
currently Si 


————-S. 164—Confession about dis- 


posal of dead body—Non-implication of 
confession in stages prior to death— 
If admissible against co-accused on 
charge of murder 


S. 195—‘Court’—Meaning of 


189 


. 759 


Criminal Procedure Code (V of 


498 


74 


. 750 


when a suit is tried by a Judge of the 508 


High Court 
Ss. 195 and 476—During trial 


‘of a civil suit by a Judge of the High 


Court, documents found to be fabricat- 
ed—Complaint under the direction of 
the trial Judge to the police—Charge- 
sheet against accused under Ss. 471 
and 466 of the Indian Penal Code— 
No complaint in writing by the trial 
Court under S. 195, Criminal Proce- 
dure Code—Order of committal quash- 
ed—Officiating Chief Justice pasing an 
order under S. 476, Cr. P. Code— 
Validity of the complaint—Jurisdiction 
of Officiating Chief Justice to pass 
the order—Remedy of the accused .. 


———S. 204 (3)—Non-payment of 


batta to witnesses by complainant— 
Magistrate whether has power to dis- 
miss the complaint 


Ss. 403 (1) and 530—Accused 
charged with offence under S. 353, 
Indian Penal Code—Sub-Magistrate 
acquitting accused upholding plea of 
illegality of trial under S. 195 (1) 
(a), Criminal Procedure Code—Fresh 
complaint before anotber Magistrate 
—Plea of autrefois acquit—Refusal to 
entertain the plea—Whether previous 


. acquittal as of right would bar sub- i 
+. 334 


sequent trial CFB.) 


396 


. 120 
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Criminal Procedure Code (V of 
1898), S: 428—Object of—Prosecu- 
tion not to be allowed another oppor- 


tunity to try the case all over again.. 75` 


mSS. 435 and 439—Order under 
S. 517—Revision .. 128 


S, 476. See Ss. 195 and 476. 396 


——S. 488—Adopted child—If en- 
titled to maintenance from adoptive 
father—Such child if “his legitimate 
or illegitimate child” ss 


S. 517—Scope—Return of pro- 
perty—-Order of Magistrate—Revision 
to High Court—-Interference when 
justified .. 128 


Criminal Rules of Practice, R. 85— 
Confession—Recording of, by Ma- 
gistrate—Omission to warn as per 
R. &5—If invalidates confession— 
Suspicion raised that it is not volun- 
tary .. 750 


Criminal Trial—Fine—Payment of— 
Reversal of sentence—Return of the 
amount to a person other than the 
accused—Legality .. 130 


Custom—Adoption ` .. 60 


Damages—Obstruction to putting up of 
a bund—Order of Magistrate under 
S. 145, Criminal Procedure Code— 
Suit in consequence—Right tò _ bund 
established—Obstructor if liable in 
damages for loss subsequent to the 
Magistrate’s order f we 611 


Deceit—Suit for damages—Intention to 
injure, to cheat or to deceive—Suffi- 
cient basis for an action of deceit— 
Law relating to actions for deceit— 
Measure of damages—Motor hire 
purchase system—Misrepresentations 
as to price and as to initial deposit— 
Financing firm put to loss—Right to 
recover damages (P.C.) .. 432 


Deed — Construction -— Power-of- 
attorney ` .. 23 


Ejectment—Jus tertii—Plea of when 
‘open—Plaintiff in joint possession 
with defendant—If plea available .. 60 


Evidence—Admissibility—-Case of mur- 
der—Information given by deceased 
before death—Verbal statement— 
What constitutes—Questions put to 
injured person—Answers by signs and 
by nod of head (P.C.).... 600 


Admissibility—Partition deed 
unambiguous—Extrinsic evidence in- 


618 


admissible to comstrue the same . 95° 


Burden of proof—Promissory 
note—Undue influence—Good faith— 
Remuneration for services rendered— 
Intention at the time of rendering the 
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———Wrongful 
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service—Proper party to state the 
nature of such intention—Evidence as 
to conduct consistent. with knowledge 
of expectation of remuneration for 
services rendered—Relevancy of 

(P.C.) .. 719 


Evidence Act (I of 1872), S. 25— 
Confession—Admissibility in evidence 
—Investigation of one crime—Con- 
fession regarding different crime .. 154 

S. 32 (5)-—Statement as to 
relationship of collaterals made in pre- 
vious suit—Statement being irrelevant 
to issue in suit—Effect (P.C.) .. 646 


———S. 44—Extension to cases of 


gross negligence (P.C.) .. 113 


evi- 


dence to prove—Admissibility .. 676 


———§. 111—Good faith—Burden of 


proof (P.C.) .. 719 


————-S. 114, ill. (c)—Presumption 
under—Application of aie 


———§. 116—Lease from A—Dis- 
covery that 4 is not entitled to the 
property—Lease from B, the real 
owner—-No possession taken under 4’s 
lease—If estops lessee from pleading 
that A had no title .. 679 


———Ss. 123 and 124~—Privilege 
when can be claimed for statements 
—Statements during investigation by 
å Forest Officer whether privileged— 
Accused’s right to move for their pro- 
duction in Court .. 613 


Government of India Act (1919), 
S. 96-B—Civil Service Classification 
Rules, R. 14—Failure to comply with 
—Order of dismissal if invalidated— 
Proper procedure for dismissal from 
service—Need for observance by Go- 


vernment (P.C.) .. 529 
———S§. 96-B—Scope and effect 
P.C.) .. 529 


———-S. 96-B (2)—Scope and effect 


—Right of action to enforce rules 
thereunder (P.C.) .. 515 
Government servant—Office held at 


pleasure—Dismissal—Failure to con- 

duct proper enquiry—Right of dismis- 

sed servant to sue for damages 
P.C.) .. 529 


dismissal—Depart- 
ment enquiry—Prior order permitting 
retirement on medical grounds—Pen- 
sion paid for certain time—Subse- 
quent order of dismissal and annulment 
of pension—Validity—Dismissal by 
person below the rank of appointing 
officer—Delegation of power—Validity 
—Suit for declaration of right to pen- 
sion and for damages (P.C.) .. 515 
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Grant—Inam tenure—Grant by Govern- 
ment—Conferment of benefit from ge- 
neration to generation—Whether cons- 
titutes an act of grace on the part 
of sovereign power—Right to benefit 
if enforceable in Civil Court (P.C.). 


Zamindar making a grant for 
maintenance—Poruppu payable by the 
junior member—Nature of the tran- 
saction 


Hindu Law—Adoption—Custom—Nat- 
tukottai Chetty families—Mother-in- 
law adopting when daughter-in-law is 
alive with sapinda’s consent—Adop- 
tion Muri—Provision for daughter-in- 
law also adopting—No adoption by 
daughter-in-law—If adoption valid and 
adopted son entitled to succeed to 
properties of adoptive family : 
~ Adoption—Widow’s husbaid’s 
brother giving consent—Allegations of 
fraud and corruption with regard to 
motive for consent found wanting— 
Adoption valid—Revocation after con- 
sent once given by Sagar Lae 


Alienation—Father’s power— 
Alienation for antecedent debts not 
illegal or immoral—Father not being 
manager of family—Son’s share in 
property if bound—Mortgaged property 
described as self-acquisition of father 
—Son also joining in execution of deed 
—Effect—Right of creditor as aguar: 
son’s share of property 


Alienation by limited owner . 
. 268 


Binding nature—Onus of proof 


Ancesiral property—If becomes 
joint-—-Existence of wife or daughter 
(P.C 


Debt—Decree against father 
alonc—Sons not parties to suit or 
pro-note—Partition after decree to de- 
feat creditor—Partition real and ope- 
rative—If creditor can execute the de- 
cree, against properties allotted to sons. 

maa] Jebt—Father’s debt—Partition 
between father and sons—Shares to 
father and sons and maintenance pro- 
vision for wife and daughters—Decree 
after partition against father alone— 


If creditor can proceed in execution: 


against other properties not allotted to 
father š 

Debt—Joint family business— 
Sole member of coparcenary—Debts 
incyrred by, for the business—Subse- 
quent birth of a coparcener—Mortgage 
by the old member alone executed 
after the birth of second coparcener— 
Suit and decree on mortgage—Only 
senior member impleaded individually 
—Decree if binding on junior member 


367 


. 679 


60 


. 278 


. 312 


243 


. 249 
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—Mortgage, if binding to the extent of 
debts incurred prior to 'his birth .. 16 
Hindu Law—Debt—Lottery run by 


father—Subscriptions callected by 
father—Death of father—Suit by sub- 
scriber after his death against the sons 
—If sons liable to pay out of the joint 
family property 

Debt—Mortgage — Grandfther 
borrowing to assist in the prosecution 
of the murderer of a member of the 
family—If a loan either for necessity 
or benefit to family—Grandsons, lia- 
bility for—Pious obligation—Nature 
of decree to be passed .. 331 

Debt—Promissory note by an 
undivided Hindu father—Suit after 
his death against his sons—Nature of. 543 


Debt—Suit on a mortgage by 
conditional sale—Execution by defend- 
ants and also on behalf of minor sons 
—Plea by minor that the mortgage is 
not binding on his share of properties 
—Personal decree against minor—No 
exoneration . 384 


Debt—Trading family J utitow 
member in charge of one of the shops 
belonging to the family—Mortgage for 
necessary purpose by the member in 
charge of business—Proof of joint 
family nature of the ‘business and tran- 
sactions—Whether such a member 
could bind the other members with 
his own debts « 587 


. 231 


————Hindu undivided family—Fa- 


mily consisting of male coparcener, his 
wife and daughters P.C.) 312 


Joint family—Alienation by a 
coparcener—Tenant of a portion of a 
house belonging to two brothers— 
House, an item of joint family pro- 
perty—Sale of the undivided portion 
of one brother to the tenant—Suit for 
rent by the other brother—Suit for 
partition of the purchased share by 
the vendee—Whether vendee is liable 
to pay rent—Whether any suit in the 
alternative for damages will lie .. 501 


Joint family—Business carried 
on by one member with joint family 
funds—Nature of—Whether indivi- 
dual concern or joint family concern 


—Presumption . 95 


Joint family—Nucleus—Income 
from, not enough for maintenance of 
family—Father earning—Spending por- 
tions of his earnings on maintenance 
of family—Acquisitions by father in 
his own name—If sebf-acquisitions 
—Presumptions .. 364 

Joint family—Purchase of a. 
house by manager—If confers a ‘bene- 
fit’? on the estate . 422 


GENERAL INDEX. 


Pace. 


Hindu Law-—-Marriage—Boy forced to 
tie thali and go through ceremonial of 
marriage by compulsion—If marriage 
effected thereby—Effect of subsequent 
living as man and wife—Ceremonies 
gone through by boy  willingly—Boy 
aged 18 or 20—Parents opposed to 
marriage—Validity of marriage 

Obligation — Nibandha — Ana- 
logy of wh 

Partition—Division of some 
items leaving the rest joint—If joint 
family status continues re. undivided 
items—Presumption of complete parti- 
tion and intention to partition 

Succession—Daughter’s illegiti- 
mate daughters—Claim to grand- 
mother’s properties—Existence of legi- 
timate but more distant relatives— 
—Rights by heirship whether vesting 
in the illegitimate grand-daughters .. 


Succession—Plaintiff not born 
of the same male ancestor as the pro- 
positus’s paternal aunt’s son—Prefer- 
ential claim whether existing in the 
plaintiff as against the other—Consi- 
- derations—Direct descent in the male 
line necessary for sagotra sapindaship 
—Analogy of succession as ‘between 
dancing girls not proper . 





‘Widow—Suit by the presump- 
tive reversioner questioning alienations 
by the widow—Remoter  reversioners 
added as parties—If proper—Plea that 
plaintiff is not the reversioner, on the 
ground that the last male owner had 
a posthumous son—Plea attacking 
plaintiffs status—If joinder proper— 
Decree embodying declaration against 
birth of posthumous son—Validity of. 


Will—Testator providing for a 
gift over to grandchildren after 
widow’s enjoyment of properties—Ex- 
press provisions of sale, gift, etc., in 
favour of grandchildren—Widow alien- 
ating property for the sake of debts 
binding upon estate—The nature of the 
estate enjoyed by the widow—Limited 
interest r 


Woman's estate—Creation of an 
interest analogous to 


Impartible estate—Debts incurred by 
the holder—Mortgage of properties by 
holder and his son—How far binding 
on the estate—Right of junior mem- 
bers, whether a mere “spes succes- 
sioms” x 

Incidents of—Joint Hindu 
family—Income from the estate—Na- 
ture of (F.B.).. 


Inam—Inam tenure—History—Rights of 
inamdar—Long enjoyment of right— 


.. 192 


50 
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. 390 
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PAGE. 
Presumption as to lawful origin 
(P.C.). 367 


Income-tax Act (XI of 1922), S. 3— 
Impartible estate—Income from pro- 
perty—Joint Hindu family—Assess- 
ment of holder of estate as an indi- 
vidual—Propriety (F.B.). 


S. 10 (2) (iii)—Person carry- 
ing on money-lending business—Deb- 
tors giving him agricultural lands in 
return for moneys 
ther he was entitled to a deduction of 


interest paid by him for business as. 


was represented by the agricultural 
lands—Whether entitled to a deduc- 
tion of establishment and other charg- 
es (F.B.).. 


of another company as agent—Claim 
that profits or gains accrued to it 
through the agent company—Absence of 
evidence to support it—Assessee’s 
books, etc., not unbelievable—Income- 


tax officer to consider the issue in the 


light of what parties actually did or 
agreed to—High Court holding there 
was no evidence—Commissioner then 
directing further enquiry—If legal— 


Income-tax officer calling for account 


books of foreign company again— 
Non-production of—Assessment under 
S. 23 (4)—Validity of—Application 
under S. 27 to set aside assessment— 
Appeal to Assistant Commissioner— 
Both adjourned pending disposal of 
appeal to Privy Council—If proper 

(P.C.).. 


Ss. 26 (2) and 26-A—Two 
separate firms supplying labour to 
Port Trust authorities—Termination of 
their contract on a particular date— 
Tenders called for by the Port Trust 
authorities—The two firms agreeing to 
join under a single name and entering 
into the contract—Supply of labour 
under the name of single firm--Whe- 
ther assessable separately on the 
ground of succession to the same busi- 


borrowed—Whe- 


23 (4), 27, 42, 66 (5)— 
Income-tax—Assessment on non-resi- 
dent company under S. 42 in the name 


707 


351 


200 


ness as required by S. 26 (2) (F.B.). 619 


Ss. 27 and 49-A—Order unde 
S. 49-A—Remedy to get rid of—Pro. 
ceedings under S. 27 (PC) 3; 


S. 44 — Shell  contract— 
Amounts payable in three instalments 
—Instrument describing it as ‘the 
annual lease amount’—Whether reye- 
nue and not a capital expenditure— 
Jurisdiction of Income-tax Officer to 
assess the firm jointly and severally 
after partnership has discontinued 


F.B.) 


200 


.. 182 


PAGE. 
Income-tax Act (XI of 1922), 
55—“Hindu undivided fa- 


mily”—Family consisting of male co- 
parcener, his wife and daughters— 
Mode of levying super-tax—Copar- 
cener receiving profits as partner— 
Absence of intention to throw income 
into common stock—Liability for 
super-tax (P.C.} .. 312 


Injunction—Building of a mosque in a 
Hindu locality—Attitude taken by 
Mahomedans not conducive to peaceful 
living—Civil Court, if can restrain - 
user of building as mosque .. 197 

Insolvency——Applicant seeking declara- 
tion from the Insolvency Court that 
a certain amount paid by him on be- 
half of the insolvent as fine in a 
criminal action which was reversed 
later in appeal belonged to him and 
that it should be returned—Whether 
claim will lie—Estate of insolvent 
should be proceeded against—Proof 
necessary .. 130 


Official Receiver—Legal charac- 
ter of (F.B.) .. 


Insurance—Policy taken by husband— 
Wife of the assured mentioned as the 
person to be ultimately benefited in 
case of pre-deceasing of the assured— 
Assignment of policy during assured’s 
lifetime in favour of Bank—Subse- 
quent death of assured—Wife claim- 
ing benefit of policy—Assignment will 
hold good and Bank’s claim satisfied. 735 


Interest—Award of, on Court-fee paid. 21 


Interpretation of Statutes—Reference 
to rules under i 
Retrospective operation (F.B.). 105 


Judicial Committee Rules, 1925, R. 81 
—Conviction of murder—~Petition for 
leave to appeal in forma pauperis— 
Legal aid—-Expenses—Fees of appel- 
lant’s counsel and solicitors (P.C.) .. 382 


Jus tertii—Setting up the plea of— 
Proper parties to the suit .. 597 


Landlord and tenant—Estoppel .. 679 


Merger—Tenant of entire pro- 
perty acquiring ownership as to part 
—Effect .. 501 


Relationship—Tenant of a por- 
tion of a house belonging to two un- 
divided Hindu brothers—Purchase of 
undivided share from one—Effect— 
Notice to quit by the other—Repudia- 
tion of tenancy by tenant and setting 
up of title as co-owner—Liability for 
rent or mesne profits after date of 
purchase—Damages for use and occu- 
pation .. 501 


Lease—Lessee holding for term—Sub- 
lease to another for the same period 


727 


oot 


—— Art. 
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—Termination of term of main lease 
—Lessee not surrendering,to landlord 
—Sub-lessee in use and occupation— 
Renewal of lease in his favour—Suit 
for arrears of rent against original 
lessee for the period up to renewal— 
Lessee suing his prior sub-lessee—Lia- 
bility of sub-lessee .. 566 
Lease—Possession with lessee—Strang- 
er trespassing—If and when adverse 
to lessor -. 679 


Limitation Act (IX of 1908), Ss. 4 
and 19—Period prescribed in S, 19— 
Meaning of—If takes in additional 
period under S. 4—Endorsement of 
payment after period of limitation but 
within the period extended by S. 4— 

Tf sales limitation . 262 


. 12 (2), Sch. I, Art. 151 
E e ne from order of 
High Court--Out of time—Unavoid- 
able delay—“Time requisite for obtain- 
ing copy of order”—Exclusion 

P.C.) .. 702 


S. 14—Mortgage suit—Suit in 
ordinary Civil Court—Properties situ- | 
ate outside in Agency jurisdiction— ` 
Decree for sale of all properties—Exe- 
cution of—Number of execution peti- 
tions—Later decision holding decree 
so far as directed sale of properties in 
Agency area illegal—Subsequent suit 
in Agency Court—Time taken in suit 
stage and execution stage—If whole 
period deductible—‘Civil proceeding 
Meaning of . 303 


——Arts. 7 and 102—Applicability 


—Cook employed in hotel—Suit for 
recovery of arrears of salary—Bar 
of limitation—Meaning of “household 
servant” . 329 


———Art. 102. See Arts, 7 and 102. 329 


Art. 120—Applicability — Suit 


by Zamindar against inamdar to re- 

cover cess paid to Government (F.B.). 91 
—\—Art. 151. See S: 12 (2) 

supra (P.C.) .. 702 


———Art. 166 — Applicability — If 


overrides special provisions of the 
C. P. Code to the contrary .. 569 
182 (2)—Mortgage suit 
—Preliminary decree—Appeal against 
—Final decree passed. pending appeal 
—Exectition petition filed after appel- 
late. decree—‘Appeal’ in Art. 182 (2) 
—If means only appeal against final 
decree or includes appeal against pre- 
liminary decree—If original final decree 
can itself be executed or à fresh decree 
need be passed . 407 > 


Art. 182 (2) and (5)—Word 
‘appeal’ whether includes ‘revision’™— 
Final order in Art. 182 (5)—Whether 
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would comprehend mere rejection of 
an execution application—Legal repre- 
sentative of 8ne of the defendants not 
brought on record properly in execu- 
tion application—Whether application 
defective and not in accordance with 
law—Application against other defend- 
ants would save limitation in regard 
to the legal representative of one of 
them also (F.B.) . 


Lunatic-—-Estate of lunatic managed by 
committee—Accounts not filed for a 
period of 21 years—Amounts- without 
previous sanction of Court spent— 
Retrospective sanction by Court after- 
wards on enquiry—Whether Court em- 
powered to do 
cumstances existing for the 
sanctioning the expenditure 


Madras Abkari Act (I of 1886), S. 58 
—Proof of offence under—IWicit pos- 
session of arrack—Appeal against con- 
viction—Appellate Magistrate holding 
possession not to be illegal—Order for 
fresh trial—Propriety 


Madras City Municipal Act, S. 98 and 
S. 129 (as amended by S. 77, Act 
X of 1936)—Revenue and penal Iegis- 
lation—Strict construction 


S. 98 (£)—“Timber”—Whether 
_ includes plywood—Liability of manu- 
factured, article to taxation ; 


Madras City Tenants Protection Act 
(III of 1922), Ss. 3; 4; 5 and 11 
—Purchase of superstructure from 
tenants in execution—Suit for eject- 
ment-—Decision that leasehold right 
inhéred in the tenants—Later purchase 
by the same purchaser of the site also 
from owner—Second suit for ejectment 

- and recovery of possession of both 
site and superstructure—Notice of 
three months’ time to tenants not 
given—Suit not maintainable 


Madras District Municipalities Act 
(V -of 1920)—Profession tax—Pay- 
ment of, on service of demand notice 
—Notice stating that in default of pay- 
ment, his property will be distrained 

—No ' ‘express protest”—If payment 
one under protest ‘ 


9S. 86 and 345—Profession 
tax—Suit for recovery—Limitation— 
Starting point—Date of service of bill 
demanding payment—Whether mate- 
rial a 
————-Sch. 4,.R. 30 (2)—Prosecu- 
tion under—Non-payment of profes- 
‘sion tax—-Accused if can plead non- 
liability in defence—Prosecution _ to 
prove liability to tax P 
1937—I—G 
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Madras “District Police Act (XXIV 


of 1859), S. 53—“Anything done or 
intended to be done under the provi- 
sions of the Act”—Malicious act of 
police officer—Suit by injured party 
for damages—Special period of limita- 
tion if applicable .. 580 


Madras Estates Land Act (I of 1908), 


S. 3 (4) (4)—Fruit garden—Cocoa- 
nut plantation on dry land—Liability 
of tenant for additional rent. (F.B.) 233 

S.. 52—Three undivided bro- 
thers owning the estate—Tender of 
patta by. the manager alone—Manager 
not recognised or registered as land- 
holder—If valid 


125 and 147—Holding 
owned by two  persons—Registered 
only in one’s name—Landlord. believ- 
ing person in possession to be the heir 
—Arrears of rent—Suits against re- 
gistered holder—Decrees therein—If 
binding on the others also—Death of 
one co-owner—Will by deceased— 
Legatee—No steps taken ‘by, to notify 
to-landholder—Later sale by legatee 
Decree obtained against registered 
holder—Transfer not notified to or 
recognised by Jandholder—Decree binds 
legatee as also transferee—Mortgage 
by ryot prior to Estates Land Act— 
Later’ mortgage after Act to repay 
earlier loan and extra advance—In- 
valid—Decree on later mortgage— 
purchaser—Landholder 
earlier mortgage and 
rent sale subject to rights under earlier 
mortgage a 


88 


399 


Madras’ Hereditary Village Offices 


Act (III of 1895), Ss. 13 and 21— 
Suit by a person actually holding the ` 
office for emoluments—Jurisdiction— 


If maintainable in Revenue Courts .. 37 


Madras High Court Original Side 


Fee Rules, Rr. 35 and 36—Final 


judgment—What constitutes .. 346 


Madras Hindu Religious Endowments 


Act (II of 1927), S. 9 (5)—Ex- 
cepted temple’—Definition altered in 
1930—Power of the Board to alter its 
previous decision regarding the nature 
of temple (F.B.) .. 105 


S. 18—Order in the exercise 
of power vested by—Administrative ~ 
Act—Writ of certiorari against s. 442 
Ss. -62 and -63—Petition- for 
framing a scheme—Board’s decision 
rejecting the petition—Suit in .Court 
to set aside- the decision of the Doar 
—Scope of-S. 63 - « 559 


——-§. 63 (1) (c)—Power pee 


frame scheme -for management of 
properties—Power to settle properties 
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and ascertain them—Paid  co-trustee 
—Powers of, as a co-trustee under 


the general law—Mahant already 
existing not to be superseded . 475 
Madras Hindu Religious Endow- 


ments Act (II of 1927), S. 84— 
Decision under—Finality of (F.B.) .. 


Madras Hindu Religious Endow- 
ments Amendment Act (IV of 1930) 
—Decision in 1927 that temple is “an 
excepted temple’—Definition changed 
in 1930—Board holding later it is not 
an excepted temple—If valid—Re- 
trospective operation (F.B.) .. 


Madras Impartible Estates Act (II 
of 1904), S. 4—Effect of—Aliena- 
tion by a member—How far valid 


Madras Irrigation Cess Act—Inam 
lands—No document of grant avail- 
able—Evidences from conduct proving 
inamdar’s right of ownership of tank 
and feeder channel, the sources of 
irrigation for his lands—Proof suffi- 
cient—Immunity from water cess not 
restricted to mamool wet lands 

—S§, l1, proviso—‘Source’— 
Interpretation 

———S. 1 (b)—Ryot liable to tak 
water from a source for wet crop— 
His taking water throughout the year 


instead of the restricted supply he 
was entitled to for raising the wet 
crop—Penal assessment if pro- 
per 


S. 1 (b), proviso—“Irrigated 
by using without due authority”’— 
Interpretation of (F.B.) .. 


Madras Local Boards Act (XIV of 
1920), S. 88—First proviso—If ap- 
plies to pre-settlement inams—“Inter- 
mediate landholder”—Pre-settlement 
inamdar in occupation of land—If and 
when can be one (F.B.) .. 

———§. 222 and Sch. IV, Rr. 25, 
32 and 33—Preparing list of tax- 
payers—Individual notices if necessary 
—Non-payment of tax—Prosecution 
launched by Panchayat Board—Time- 
limit—Distraint becoming impractica- 
‘ble—Removal of movables by assessee 
—Expiry of period of limitation for 
prosecution 

————-Sch. IV, Rr. 25, 32 and 33. 


Election Rules—Rules for pre- 
paration of Electoral Rolls, Rr: 12, 13 
and {4—Effect of R. 12—Appeal for- 
warded through Election Officer— 
Right of appellant to be heard—Duty 
to communicate his desire to be heard. 

Madras Prevention of Food Adulte- 
ration Act (III of 1918), S. 6 (2) 
—Charge under S. 5 (1) against em- 
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. 321 
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101 
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ployer—Trial of—Defence that ser- 
vant sold contrary to master’s orders 
—Case for prosecution clésed—Appli- 
cation under S. 6 (2) to summon the 
servant and examine him—If can be 
rejected as late—De novo trial—Fai- 
lure to renew the application under 
S. 6 (2)—If£ accused precluded from 
questioning the legality of trial 


Madras Survey and Boundaries Act 
(VIII of 1923), S. 14—Boundary dis- 
pute between two neighbouring estates 
—Landholders alone parties—Ryots in 
possession of lands in the estates, if 
necessary parties—Application to add 
ryots after three years 


Madras Town Nuisance Act (III of 
1889), S. 3 (5)—Seller of gramophone 
records—Playing gramophone for a 
prospective buyer inside the shop— 
Crowd collecting outside—If playing 
gramophone in the circumstances, an 
offence 


Malabar Compensation for Tenants’ 
Improvements Act (I of 1900), S. 
19—Clause in a lease providing for full 
value of trees cut by tenant—Cutting 
not an improvement or for improve- 
ments—Trees of spontaneous growth 
after lease—Cutting of—If landlord 
entitled to value of trees or only reason- 
able compensation De 


Malabar Law—Suit for redemption by 
melcharthdar—Conditional decree. See 
Mortgage (F.B.). 


Married Women’s Property Act (III 
of 1874 as amended by Act XIII of 
1923), S. 6—Construction—Policy of 
life—Assurance for benefit of assured 
or his wife in case he pre-deceased 
her—Trust in favour of wife, if 
created at once ars 


S. 6—Trust, when arises 


Maxims—Ex pressio unius 


Sic uteri tuo ut alienum 
laedas—Limits of 


Minor—Guardian ad litem representing 
in a small cause suit—Promissory note 
executed by minor’s undivided uncle 
in the course of trade—Trade not an- 
cestral—Liability of minor—How far 
‘binding on family properties in his 
hands—Question of gross negligence 
raised—Omission to take proper pleas 
affecting minor—Liability of minor 
how far sustainable—Omission to take 
a correct defence as well as putting 
forward an absurd defefice amount- 
ing to gross negligence 


non 


Mortgage—Suit for redemption by mel- 
charthdar—Decree conditional on pay-/ 
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ment of compensation—Failure to de- 
posit—Application by jenmi for time 
to deposit—Pailure of jenmi also to 
deposit—Later suit by jenmi for re- 
demption—If barred—Right of jenmi 
to sue during the pendency of the mel- 
charth (F.B.). 


Negligence—Tree being in old and ae 
gerous condition—Municipal Council 
being aware of such condition—Erec- 
tion of posts by Council—Tree subse- 
quently falling and injuring post—Lia- 
bility of owner of tree for damages— 
“Conduct of Municipal Council in not 
taking steps for removal of tree— 
Whether amounts to eae 
negligence 


Negotiable Instruments Act (XXVI 
of 1881), S. 118—Applicability— 
Promissory note by an undivided Hindu 
father—Suit after his death against his 
sons—Nature of—-Onus of proving 
consideration on the payec—Liability 
of non-executants to the note 


Nuisance—Building of a mosque in 
Hindu locality—If ipso facto a nuis- 
ance 


Partnership—Partners—If co-owners 


F.B.) 


Partnership Act (IX of 1932), Ss. 69 
and 74—Partnership unregistered— 
Suit against a debtor for money bor- 
rowed before the Act came into force 

S. 74 whether affects it—Suit not 

maintainable 


Penal Code (XLV of 1860), S. 188— 
Offence under—Disobedience of order 
of District Superintendent of Police 
prohibiting processions without license 
—Knowledge of order, if essential 

S. 266—Essentials of offence 

under—Knowledge as to weight being 

false—Proof—Statement of accused 
made before Magistrate 


————Ss. 300, 302 and 326—Quarrel 
between two persons—Accused enter- 
ing house and returning with heavy 
‘rice’ potunder—Inflicting injury with 
rice pounder—Woman interfering on 
behalf of injured person—Single fatal 
blow dealt to woman—Death taking 
place after one week—Nature of of- 
fence—Death caused in rage and 
without long premeditation—Sentence. 

———5. 326—Offence under, if con- 
stituted—No grievous hurt in fact— 
Knowledge of likelihood of grievous 
hurt ‘ 

Pensions Act (XXIII of 1871), Ss. 48 
and 6—Effect (P.C.) . 

Police Act (V of 1861), S. 32—-Order 
of District Superintendent of Police 
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prohibiting processions without license 
—Disobedience of--Knowledge of 
order, an essential ingredient . 473 


Power of Attorney—Authentication to 
execute and register kabuliyat—Validity 
of presentation of document for P 
tration (ECI 3 


Construction i 


Practice——Questions of fact—Finding of 
trial Judge—Right of appeal—Finding 
not to be lightly interfered with— 
Judgment found erroneous after full 
consideration of case—Duty of appel- 
late Court to interfere (P.C.) . 


Practice and procedure—Counsel en- 
gaged in another Court—Courses open 
to members of the bar 


Principal and agent—Principals export 
and import merchants—Power to pur- 
chase goods—If includes power to bor- 
row in general or receive deposits—~ 
Liability of principal for moneys de- 
posited with agent l 


Promissory note—Burden of proof— 
Plea of nominal transaction—Allega- 
tion of—Illegality vitiating the note— 
Note alleged to have been executed in 
pursuance of an attempt to stifle pro- 
secution—Lower Court finding against 
~—Illegality of consideration—The 
Court must be satisfied as to the 
vitiating circumstances—Onus on the 
defendant alleging them, to prove such 
circumstances oe 


————Undue influence—Burden of 
proof P.C.). 


Provincial Insolvency Act (V of 
1920), S. 3—Subordinate Court deal- 
ing with insolvency petition—Insol- 
vency arising out of limit of jurisdic- 
tion of Subordinate Court—Notifica- 
tion of Government—Transfer by Dis- 
trict Judge to Subordinate Court, 
whether proper ae, 


—————Ss. 28 (7) and 34 (2)—‘When 
he is adjudged an insolvent’ in S. 34 
(2)—Material date—If date of petition 
or date of adjudication—Effect of re- 
lation back of order of adjudication. 


Provincial Small Cause Courts Act 
(IX of 1887), Ss. 16, 33 and 35—~ 
Suit on promissory note—Small cause 
suit in nature—Prior District Munsif 
having small cause jurisdiction—Suc- 
cessor not having small cause jurisdic- 
tion—Suit re-numbered as original suit 
~—Return of prior Munsif—Suit by mis- 
take retaining its description as a re- 
gular suit—Trial as original suit— 
Whether proper—Whether decree ap- 
pealable Pr 
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414 
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654 


637 
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Railway Company—Consignment of oil- 
cakes—Declaration that they were to 
be used as manure—Concession rate 
charged thereon—The company dis- 
covering later that the declaration is 
wrong—If can re-classify the consign- 
ment and collect excess—South Indian 
Railway Company Goods Tariff, Part 
J, Rr. 15 and 20—Onus on consignee to 
prove that description is correct 


Registration Act (XVI of 1908), Ss. 
17 and 49—Hindu joint family—Par- 
tition lists not registered—Partition to 
be proved to show necessity for a 
promissory note—Inadmissible in evi- 
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.. 341 


dence . 676 
S. 17 (1) (b)—Mortgage— 

Registered document necessary to ex- 

tinguish right under .. 469 


S. 32—Document executed by 
two or more persons—Presentation by 


agent of one of them—lf Se ae 
So ) 
~S. 33 (1) (a)—Construction 
——Resides—If excludes temporary 
residence . P.C.) .. 479 





Ss. 74 and 75 (4)—Enquiry 
by Registrar regarding execution of a 
document—Direction as to costs—Exe- 
cution to conform to Civil Procedure 


Code, O 


Sea Customs Act (VIII of 1878), 
Ss. 167 and 186—Obstruction to Cus- 
toms Officer—What constitutes—Per- 
son going on cycle—Customs peons 
.Shouting for purpose of search—Rider 
of cycle escaping by side aaa 
whether ` constituted 


Secretary of State—Action sine 





(P.C.) . 

(P.C). 
Specific Relief Act, S. 42—Declara- 
tory suit by presumptive reversioner— 
Maintainability ius 
—————-§.  45—Petition under—If 
maintainable against the Income-tax 

Commissioner (P.C.) . 
S. 45 (g)—Scope (P.C.). 


Stamp Act (II of 1899), S. 2 (16) — 
“Conveyance”—Contract regarding al- 
lotment of shares by company—State- 
ment in Form VII filed before Regis- 
trar under S. 104, Companies Act— 
Whether amounts to transfer of pro- 
perty or agreement—Stamp an pay- 
able thereon (F.B.) . 

Ss. 2 (15) and 6, Arts. 45 aad 


46-B—~Partnership with five partners— 
Dissolution of—Deed allotting the net 
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If an “instrument of partition’— 
‘Severalty’ in S. 2, cl, (15)—Meaning 
of—If division must be between indi- 
viduals—Instrument also a deed of dis- 
solution—Effect of—Chargeable as 
partition deed, by reason of S. 6, 
under Art. 45 ‘though it may we fall 
under Art. 46-B (F.B.) . 


Stamp Act (II of 1899), S. 35—Pro- 
missory note—lInsufficiently stamped— 
Whether could be used as an acknow- 
ledgment of original debt 


Succession Act (XXXIX of 1925), 
S. 321—Pronote by executrix for pro- 
bate expenses—Creditor if can have 
recourse to the estate—~-S. 321, if 
creates a charge for the amount—Scope 
of S. 321 


Surety—Contract of—Letter of surety 
stating his willingness to be ‘bound to 
the extent of Rs. 250 for transaction 
up to a year—Value of goods supplied 
exceeding the sum fixed in the letter 
of guarantee—Whether surety dis- 
charged on account of the amount ex- 
ceeding the stated figure—Limit how 
far effective is 

Liability to pay interest 


Transfer of Property Act (IV of 
1882), Ss. 14, 16, 17 and 18—Appli- 
cability—Invalidity of part of gifts— 
If fatal to the other valid disposi- 
tions (P.C.) . 


S. 36—-Zamindar—Rent due 
from lessees and occupancy ryots— 
Death of Zamindarini in the middle of 
the fasli—Rents, if apportionable bet- 
ween person heirs of Zamindarini and 
succeeding Zamindar or go with the 
Zamindari 


S. 105—Grant of a village to a 
junior member ‘by the holder of an 
impartible estate for maintenance— 
Poruppu payable by the junior member 
—If grant a lease—Oral grant, if va- 
lid—Evidence Act, S. 116 


Trust—Creation 
valid trust 


——Deed of  settlement—Direction 
for appropriation of  property—Ob- 
jects partly educational and charitable, 
atid partly benevolent—Validity— 
Administration of trust by settlor and 
by trustee after his death—Suit by 
settlor’s heir for avoidance of trust 
deed and for possession-«Invalidity of 
part of gifts—Whether good ground 
for ejectment of trustee (P.C.) .. 


Water-cess—Inam lands j Z 


of—Requisites of 
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Stream rane os Zamindan Peer ‘Benevolent’ (P.C.) .. 58 
through defendant's village—Tribu- i 7 ae 
taries feeding the stream—Course of "Cocoanut —Hf trut (F.B.) .. 233 
tributaries wholly in defendant’s vil- —— "Final judgment -e 346 
lage—Waters flowing in well-defined — Hindu undivided family’ 
channels to a ptream P and ae ine : .  (P.C.) 312 
a tank—Tank and stream jointly ‘ y 
owned—Obstruction to course of tri- Household +. 329 
_ butaries—If actionable wrong. (F.B.) 216 | —————~‘Kattukuthagai’ .. 159 
Will. See Hindu Law—Will. ——_——‘Nemnook’ (P.C.) .. 367 
Construction—Gift to “institu- ———‘Poruppw’—Meaning of .. 675 
tions, societies or objects established . P dine’ 659 
in or about Auckland for charitable, roceeding ++ OF 
benevolent, educational or religious ————‘Tax payable’ (F.B.) .. 182 
purposes”—If valid (P.C.) .. 58 ‘Timber’ _ 138 


Genuineness — Circumstances— . ‘ sia 
to be considered—Unnatural charac- Zamindari—Enforcement of obligation 
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RULES. 


REVISED RULES REGARDING PLEADERS’ CLERKS IN 
MUFASSAL CIVIL AND CRIMINAL COURTS. 


1. The rules shall come into force on the day of Ist January, 
1937, in the Civil and Criminal Courts in the mufassal. 


2. In these rules, the expression “Pleader” means and includes 
all legal practitioners recognised under the Legal Practitioners 
Act; “District Judge” means the Judge having jurisdiction over 
a judicial district ; “District Magistrate” means a magistrate of the 
first class appointed by the Local Government for every district, 
outside the Presidency town; “recognised clerk” means a clerk 
employed by a pleader and permitted as such to have access to the 
Courts in which his employer is authorised to practise and to the 
offices attached thereto. 


3. A pleader shall have at a time not more than two 
recognised clerks unless the District Judge by general or special 
order otherwise directs. 


4, The District Judge shall maintain a register (as shown in 
Annexure I) of all recognised clerks employed within his jurisdic- 
tion. The District Judge shall direct his Sarishtadar to issue 
under his signature to each recognised clerk, a card, which shall be 
strictly non-transferable in’ the form printed as Annexure II and 
it shall be produced by the holder upon request of a member of the 
Court establishment. These cards shall be forwarded to the District 
Judge for renewal at the close of each year by the pleader under 
whom the recognised clerk is working through the Judge or 
_ Magistrate presiding in the Court in which the pleader ordinarily 

practices, 


5. The register prescribed by R. 4 shall contain the name, 
father’s name, and residence of each recognised clerk, the date of 
his registration, the name of the pleader by whom he is employed, 
the Courts in the districts in which his employer is authorised to 
practise, the date of his removal from the register and a column for 
remarks. Copies of the register shall be supplied by the District 
Judge at the commencement of each year to all subordinate Civil 
Courts within his jurisdiction and to the District Magistrate of the 
District, for supply to Magistrates subordinate to him in the 
district. ` i i 


. 2 


6. No clerk employed by a pleader shall as such be allowed 
access to any of the Courts of the district, or to any of.the offices 
attached thereto, unless he is for the time being a recognised clerk, 


7. Whenever a pleader ceases toemploy a recognised clerk, 
- he should notify the fact to the District Judge. The District 
Judge will thereupon order the removal of such recognised clerk’s 
name from the register and the cancellation of his card and notify 
the fact of removal to other Civil Courts-in the district, and to the 
District Magistrate of the district for communication to the 
Subordinate Magistrates in the district. 


If on the death, retirement, discharge or dismissal of a 
recognised clerk, a pleader wishes to engage another in his place, 
he shall apply to the District Judge for recognition. He shall be 
entitled to look into the register (copy of which is maintained in 
all the Civil and Criminal Courts in the district) to satisfy himself 
whether the person seeking his employment had previously been 
in the employment of another pleader, 


8. The District Judge may for misconduct order the removal 
of a recognised clerk’s name from the register and the cancellation 
of his card. In such an event a notification similar to that pro- 
vided for in R. 7 shall be made. 


9. The District Judge’ may, at his discretion, refuse to 
register again a clerk who has once been removed from the register 
on account-of his dismissal or discharge. No appeal shall lie 
against the refusal of the District Judge to re-register a clerk who. 
has been removed from the register for the reasons aforesaid. 


10. No person registered as the recognised clerk of one 
pleader shall do business in the Courts or offices thereof on 
behalf of any other pleader, except in the case of illness or 
absence on leave of any recognised clerk, when the presiding 
Judge or Magistrate of the Court may on the written requisition 
of the pleader under whom the recognised clerk is engaged permit 
the recognised clerk of another pleader to discharge the absentee’s 
duties for a period not exceeding 15 days. Provided, however, 
that a recognised pleader’s clerk may serve more than one pleader, 
if the pleaders work together in the same office as father and son, 
or brothers or as partners. Any recognised clerk who contravenes 
this rule, shall be liable to be struck off the register. 


11. District Judges should submit to the High Court on or 
before the 3ist January, of each year, a statement showing (a) the 
number of recognised pleaders’ -clerks whose names are in the 
register on the last date of the year and (b) the number of such 
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recognised clerks who have applied for the renewal of their cards, 


for the succeeding year. 

12, Nothing in these rules shall be deemed to authorise 
indiscriminate entry of pleaders’ clerks into the offices attached to 
Courts, or any violation of the High Court Circular Dis. No. 168, 
dated the 6th February, 1905 (Annexure III). 


Annexure I. 
FORM. 
Register of Recognised Clerks of Pleaders, 








Name cours] f 
St | which | Date 
Date | Pien- Plead of 
Serial Father’s| Resi- |_.°7 | der CAGETIL TE 
Number Name Name. dence: regn under EN vias Remarks. 
tion. As rised | regis- 
ploy- to ter. 
prac- 
ed tice. 
Annexure II. 
FORM. 
Form of Card for Pleaders’ Recognised Clerks. 
© Recognised Clerk’s Card No. 
` (Not Transferable.) 
This is to certify that 
son of now residing at 
is a recognised clerk employed by pleader, and 
that he is entitled in connection with his employer’ Sbusa to 
have access to , and to offices attached 
thereto. 
Dated the 


Sarishtadar, 
District Court. 
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Annexure IIT. 
NOTICE. 
Dis, No. 168 of 1905. 


In supersession of Circular Dis. No. 1154, dated 20th Dec, 1904, 
the following order is issued by the High Court. for the information 
and guidance of all Civil Courts subordinate to the High Court :— 


No pleader, pleader’s clerk, party or other person not belong- 
ing to the establishment should ever be allowed to enter the office 
room in which the clerks are employed. The only clerk with whom 
the outside public is allowed to deal is the chief ministerial officer 
of the Court, and he should sit apart from the other clerks, ina 
separate room, if possible, and should there receive plaints, 
petitions, etc., and answer such questions, as pleaders and others 
are entitled to ask him. It is utterly subversive of all discipline to 
allow pleader’s gumastas -to go into the cere room to talk to 
them and see papers there. 

Note.—This order is not intended to prohibit pleaders and 
others who have business with the Superintendent of Copyists, or 
the Nazir, or Deputy Nazir, or, in a District and Sessions Court, 
with the Head Clerk, from consulting those officers in the rooms 
where they sit. ` 

(Fort St. George Gazette, Part II, pages 1692- 1693 dated 
22nd December, 1936.) 
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[FULL BOARD.] 
IN THE BOARD OF REVENUE AT MADRAS. 


PresENT:—Drwan Banapur N. GOPALASWAMI AYYANGAR, 
‘COMMISSIONER OF LAND REVENUE AND SETTLEMENT, Mr. C. A, 
HENDERSON, COMMISSIONER OF Lanp REVENUE AND MR. A. H. 
A. Topp, COMMISSIONER OF SEPARATE REVENUE. 

Maharajah of Parlakimidi . .. -Petitioner* 
: v. i 
The Ryots of the Villages of Garabanda, 
Sariapalli and Ramachandrapuram .. Counter-Petitioners. 


Madras Estates Land Act (I of 1908), S. 168 (2)—Construction— Shall . 


have regard to’—Settlement of rent under Chapter XI—Rise in prices— 
Enhancement of rent due to—Principles applicable—Setilement Oficer if 
restricted to the limit of 12} per cent. imposed by S. 30 (i) (b). 

A survey of an estate was made between 1861 and 1865 and tarams were 
assigned to each block of land therein. Money rates were fixed in 1867-1868 
and were paid unbrokenly since then. The landholder of the estate filed a 
few suits for enhancement under Chapter III and obtained decrees for an 
increase but only of 2 annas in the rupee. Finding that the filing of summary 
suits for the purpose of getting enhancement against the ryots of the whole 
zamindari would be a prolonged and tedious process, the landholder applied 
for a Record-of-Rights and settlement under Chapter XI of the Act. He also 
urged that the Revenue Officer making a settlement under S. 168 would not be 
bound by the 2 anna limit in S. 30. The Settlement Officer found that an 
enhancement of 100 per cent. would be fair and equitable and raised the 
prevailing rates of rent by 100 per cent. On appeal under S. 171, the Board of 
Revenue (Commissioner of Land Revenue alone) held that the Settlement 
Officer was bound by the provisions of Chapter III of the Act and the 
enhancement which on the ground of rise in prices he was competent to order 
in the existing money rates was only 12% per cent. and directed the revision of 
money rents accordingly.. On an application made in revision to the Collec- 
tive Board, 

Held (by Mr. HENDERSON AND Mr. Topp, Commissioners), that the res- 
triction on enhancement of rent due to a rise in prices which is imposed by the 


.. 2€B.P, Mis. No, 3523 in R. P. No. 79 of: 1936.- 9th ‘October, 1936, 
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second proviso to S. 30 (i) (b) cannot be held to apply with equal force to. 
the fixation of fair and equitable rent in settlement proceedings under 
Chapter XI. The Settlement Officer is not restricted to the arbitgary limit of 
124 per cent. which is imposed by S.30 (i) (b) onthe enhancement permis- 
sible in the case of an application under Chapter III. The phrase ‘shall have 
regard to’ in S. 168 (2) should be construed as ‘shall take into consideration’. 


An enhancement of 374 per cent. would not be oppressive in view of the 
circumstances of the case. 


Valluri Narasimha Rao v. The Ryots of Peddamamidipalli, (1925) I.L.R. 
49 Mad. 499, explained and relied on. 

Rajah of Mandasa v. Jagannayakulu, (1931) 63 M.L.J. 450 (F.B.), applied. 

Per Diwan Bawapur GopaLaSwAMI AYYANGAR (Commissioner) 
dissenting :—The provisions of the Act referred to in S. 168 (2) are those 
in Chapter III and those applicable to the present case are contained 
in Ss. 30 (i) and 31. The decision to allow 374 per cent. pays no regard to. 
these two provisions either independently or in combination. The words 
‘shall have regard to’ in S. 168 (2) can only be interpreted to mean ‘shalt 
follow to the extent possible’; they cannot mean merely ‘shall take into consi- 
deration’ or permit the Settlement Officer to disregard them in favour of 
what he may regard as fair and equitable. 


In the opinion of the legislature, any enhancement at a time of over 12} 
per cent. should not be allowed. 

Application in revision under S. 172 of the Estates Land Act 
against the order of the Board of Revenue in Settlement Rent 
Appeal No. 4 of 1936. 

L. S. Veeraraghava Aiyar for the Petitioner, 

T. R. Venkatarama Sastri and B. Jagannadha Das for the 
Counter-Petitioners. 

Mr. -C. A. Henderson, Commissioner of Land Revenue and 
Mr. A. H. A. Todd, Commissioner of Separate Revenue, passed 
the following o 


Orper. This is an application made in revision under S. 172 of 
the Estates Land Act against the order of the Board of Revenue in 
Settlement Rent Appeal No. 4 of 1936, dated the 30th March, 1936, 
preferred by the landholder, the Maharajah of Parlakimidi. The 
application has been considered by the Collective Board as pres- 
cribed by the Explanation to S, 172 of the Act. 

2. The essential point at issue is the extent to which the 
operations leading to a settlement of rents under Chapter XI of the 
Act are controlled by the provisions applicable to suits (now appli- 
cations) contained in Chapter III of the Act; and in particular 
whether the restriction on enhancement of rent due to a rise, in 
prices, which is. imposed by the second proviso to S.60-(i) (b) of 
the Act, should be held to apply with equal force to the fixation of 
fair ane equitable rents under Chapter XI. 


' It is the case for the petitioner that opefations under 
Gis XI are not so controlled; that the fair and equitable rent 
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to be fixed under Chapter.XI is to be distinguished from the 
lawful rent provided for with a limit on enhancement under 
Chapter ITT; and that the Revenue Officer (now Collector) is not 
bound to govern himself absolutely by any one provision of the 
Act. 

4. The part of Chapter XI which dois appear to attract the 
provisions of Chapter III is the second half of S. 168 (2). This 
clause lays down that: 

“ The Collector shall presume until the contrary is proved that the exist- 
ing rent or rate of rent is fair and equitable and shall have regard to 
the provisions of this Act for determining the rates of rent payable by 
a ryot.” 

_ The first part of the clause re-enacts in effect S. 28 of the Act, 
which, by itself, is applicable to all proceedings under this Act; 
and this has been adduced before us as an argument to show that 
Chapter XI contemplates an entirely independent system of the 
fixation of rents. 

5. Itis, however, with the wording a the second half of the 
_ clause that we are directly concerned ; that is, with the meaning of 
the phrase “ shall have regard to” in this connection. In the order 
sought to be revised, it has. been held that this means that the 
Settlement Officer was bound by exactly the same restrictions as a 
Revenue Court would be in determining the amount of enhance- 
ment to be allowed in a suit (now an application) for enhancement 
based on a rise in prices, In our opinion, this is to read more into 
the wording of the phrase than it can sustain, in the absence of 
more specific direction. For the phrase, itself borrowed from a 
rather different context in the analogous but not identical section 
of the Bengal Tenancy Act, appears to have no special or 
technical, legal sense here. It is used also in S,32 (1) (b) of 
the Act, where the context shows that no such rigid sense 
can be attached to it. We do not consider that the phrase can 
bear any more definite meaning than that of ordinary usage, 
“to take into consideration”; and that this meaning is inade- 
quate to support the interpretation that the Settlement Officer is 
restricted to the arbitrary limit of 124 per cent. which is 
imposed by S. 30 (i) (b) on the enhancement permissible in 
the ‘case of application by suit (now application). If that were 
the meaning, we should certainly expect’to find a specific re-enact- 
ment in some form of this most important restriction in the same 
way as the provision of S. 28 has been re-enacted in the first part 
ofS. 108 (2) and the Provision of S. 37 virtually in S. 177. 


6.. ‘The point that. we-have-inder. -consideration has been the 
subject of pronouncements by thé High Court, to which our atten- 
tion has been drawn, In Valluri Narasimha Rao v. The Ryots of 
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Peddamamidipallil, the point in issue was considered, and the 
Bench decided that the Revenue Officer was not bound by the 
terms of S. 30 in fixing a fair and equitable rent, And although 
the question of the High Court’s jurisdiction was subsequently 
decided against that ruling in Rajah of Mandasa v. Jagannaya- 
kulu2, the Full Bench in the latter case gave particular attention 
to the functions of the Revenue Officer as the basis of their deci- 
sion that his proceedings were not those of a Civil Court, and that 
in consequence, the proceedings of the Board of Revenue in appeal 
or revision of those proceedings were not those of a Civil Court 
either. The pronouncements then made certainly re-affirmed the 
previous decision in regard to the function and status of the 
Revenue Officer. In one passage, to which our attention has been 
particularly called, Reilly, J., observes in Rajah of Mandasa v. 
Jagannayakulu? : i 

“ Where the settling officer has to deal only with such questions as would 
arise in a suit for commutation or for enhancement or reduction of money 
rent, under S. 168 (2), he must be guided by the appropriate principles as set 
out in the Act.” 

This seems to us to be an appropriate, explanatory paraphrase 
of the words “shall have regard to the provisions of this Act for 
determining the rates of rent payable by a ryot” ; but it is far from 
laying down that the precise directions with which a Revenue 
Court must comply under Chapter III are equally binding on the 
settling Officer, whose prime function, as laid down in S, 168 (1), 
is to settle a fair and equitable rent. Similarly, Anantakrishna 
Aiyar, J., at pages 503, 504: 

“There is no real analogy between the essential nature of the proceedings 
under Ss. 30, 38 and 40 of the Act on the one hand, and those taken under the 
provisions of Chapter XI on the other. . . . The Revenue Officer . 

. while he shall have regard to the provisions of the Act in determining 


the rates of rent payable by a ryot, is entitled to travel outside the provisions 
of Ss. 30, 38 and 40, etc. 


7, We would conclude, then, that when the prime duty of 
the Revenue Officer is to fix a fair and equitable rent, he must be 
guided by the principles underlying the provisions of the Act 
contained in Chapter III; but not to the extent of being thereby 
prohibited from arriving at a rate of rent which is fair and equit- 
able as far as may be, to both parties, It is clear that the principle 
informing the proviso to S.30 (i) (b) is that the rate of enhance- 
ment should not be too suddenly or too severely enhanced at any 
one time. 

8. Inthe present case the Settlement Officer has found that 
an enhancement of 100 p.c. would be fair and equitable. With this 





1. (1925) I.L.R. 49 Mad. 499, 
2. (1931) 63 M.L.J. 450 at 486 (F.B.). 
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conclusion we are unable to agree. Such a drastic revision of the 
economic status of the ryot population and of the relations between 
the landholder and his tenants is not and cannot be fair. But in 
consideration of the length of time that has elapsed since the last 
tentative settlement of rents in 1867-68, of the prodigious rise in 
prices that has taken place during that period and of the general 
improvement in the economic condition of this tract of country in 
other respects, we consider that an enhancement of six annas in 
the rupee, or 374 p.c., would not be oppressive and direct the Settle- 
ment Officer to revise his rates accordingly; while to mitigate the 
suddenness even of this increase the enhancement should be spread 
over a period of five years, to be paid in equal instalments as 
provided by Rule 22. 


*Order passed by Diwan Bahadur N. Gopalaswami Ayyangar 
(dissenting).—I regret I am unable to agree in the decision reached 
by my two colleagues and, in view of the great importance of the 
issue in the interpretation and administration of the Estates Land 
Act must record this dissent. 


The rents in the estate are money rents and the rates for the 
different tarams have remained unaltered since 1867-8. The 
simple and narrow issue for decision is, what is the enhancement 
which, on account of the rise in prices, can be sanctioned in settle- 
ment proceedings under Chapter XI of the Act? 


Chapter XI itself contains no provisions which indicate what 
would be the proper enhancement. The only direction it contains 
is that in the latter part of S, 168 (2) viz., that the officer settling 
rents “‘shall have regard to the provisions of this Act for deter- 
mining the rates of rent payable by a ryot”. Admittedly the 
provisions referred to here are those in Chapter III. The 
provisions in Chapter III relating to the enhancement of 
rates of money rent on the ground of a rise in prices are 
contained in S. 30 (i) and S. 31. The first of these provisions 
fixes the maximum enhancement to -be sanctioned at any one 
time at 124 p.c.; the second directs that the ascertainment of a 
rise in prices should be confined to the price-history of the 
30-year period immediately preceding the proceedings in which the 
enhancement is claimed and that the comparison should be of the 
average price of the last decade with that of the first decade of 
this 30-year period. The decision to allow a 373 p.c. paysno regard 
to these two provisions either independently or in combination. 
‘What is allowed is thrice the maximum enhancement obtainable 
under the provisions in Chapter ITI and is mainly supported by a 
rough comparison of present prices with those 60 years ago, I 





* 10th February, 1936, 
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find it impossible to agree that this complies with the direction in 
S. 168 (2) and that such a decision can be deemed tọ have had 
regard to the only provisions in the Act relating to enhancements 
of money rents on the ground of arise in prices; on the other 
hand, it constitutes a disregard or rejection of those provisions. 

The primary function, no doubt, of the Settlement Officer in 
deciding what enhancement on the ground of a rise in prices 
would be justified is to settle a fair and equitable rate of rent; but 
such is also the function of a Revenue Court on an application 
under S. 30 (i). In the case of applications under Chapter ITI, the 
legislature has given detailed directions as to how this fair and 
equitable rate should be determined; it has said that in its opinion 
a fair and equitable rate of enhancement should have reference to 
the price-history of the last 30 years only and should in any case 
not exceed 124 p.c. No different directions are given in Chapter 
XI as to how this fair and equitable enhancement should be deter- 
mined; on the other hand, Chapter XI directs the Settlement 
Officer to have regard to the provisions in Chapter III. In the 
circumstances, the words “shall have regard to” can only be 
interpreted to mean “shall follow to the extent possible”; they 
cannot mean merely “shall take into consideration” or permit the 
Settlement Officer to disregard them in favour of what he, in 
variation of the expressed intentions of the legislature, may regard 
as fair and equitable. This explains why Reilly, J., said that where 
the Settlement Officer had to deal only with. such questions as 
would arise in a suit for commutation or for enhancement or re- 
duction of money rent, he must be guided. by the appropriate 
principles as set out in the Act. The present is a case of enhance- 
ment of rates of money rent on the ground of a rise in prices and 
if the maximum limit on such enhancement—proviso: (b) to S. 30 
(i) and the periods to be taken for comparison of prices (S. 31) 
are not the appropriate principles set out in the Act for this 
purpose, it is difficult to see what are. I hold that the principle 
underlying S. 30 (i) and S. 31 is not merely that an enhancement 
should not be so great as toinvolvea drastic upsetting of the 
economic status of the ryot; the legislature has also specifically 
laid it down that in its opinion any enhancement at atime of over 
123 p.c. does constitute such a drastic upsetting and should there- 
fore not be allowed, We cannot claim to have had regard to, or to 
have been guided by, these clearly expressed provisions of the Act 
if we substituted for them our own judgment that a 37% per cent, 
would be fair and equitable and would not constitute a drastic 
upsetting of the economic status of the ryot, < . 

For the reasons stated in the preceding paragraphs and in 
greater detail in my order under S, 171, I regret I must dissent 
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from my colleagues. I consider that the petitioner is not, under 
‘the Estates Land Act, entitled to obtain an enhancement of more 
than 124 per cent. on the existing rates of money rent for the 
different tarams and that the present revision petition desecyes? to 
be dismissed. 

2nd October, 1936. Order passed by Mr. N. Gopalaswami 
Ayyangar, President :— 


The decision of my two colleagues being that of a majority of 
the Board will, however, prevail and be given effect to. 


Mr. N. Gopalaswami Ayyangar, Commissioner of Land 
Revenue Settlement, passed the following 

*Orver. This appeal under section 171, Estates Land Act, is 
from the ryots of the villages of Garabanda, Sariapalli and 
Ramachandrapuram (Garabanda group) against the order dated 
10th December, 1935, of the Special Revenue Officer, Parlakimidi 
in his R.C. No. 1 of 1935. In that order he dismissed the appel- 
lants’ objections to, and confirmed, his preliminary order dated 24th 
April, 1935, raising the rates of money rent now payable in the 
villages by 100 per cent. 

2. The contentions on both sides and the order appealed 
against have assumed that though the case relates to the Garabanda 
group, the questions raised and the decisions thereon apply to the 
Estate asa whole. The arguments addressed to me in appeal by 
the learned counsel on both sides have also proceeded on this 
footing. ` 

3. For showing the history of rents in the Estates, a large 
mass of correspondence has been filed as exhibits. In view of the 
fact that out of the period of 112 years between the permanent 
settlement of 1801 and the assumption of the Estate in 1913 by the 
present Maharajah, the Court of Wards were in management of 
the Estate for nearly 83 years in the aggregate and that their 
management was uninterrupted for 60 years between 1830 and 1890 
—the period during which the existing money rates were fixed— 
this correspondence is of more than ordinary evidentiary value. It 
‘is gathered from this correspondence that the varam system was 
probably originally (ie. during the earlier half of the 19th 
century) in force, There is, however, absolutely no doubt that this 
system was given up and that since 1867-68 only money rents have 
been levied in this Estate. 

4. A survey of the Estate was made between 1861 and 1865. 
The cultivable land was surveyed in blocks and, later, tarams were 
assigned to each block or defined portion of a block. The lands 


* B. P. Mis. No. 1127 in Rent Appeal No. 4 of 1936. 30th March, 1936. 
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were classified into Wet, Manavari and Dry and each of these 
classes was divided into 5 tarams. The tarams were apparently 
settled according to relative grain values ascertained, not from 
Kyles—which were held to'be impracticable—but from inquiries of 
knowledgeable and disinterested persons made by the Manager of 
the Estate. The Collector in 1867 reported that in 3 villages 
which he had checked in detail he had found the classification to 
be correct in every case, and, in para. 8 of C. P. 821 dated 17th 
May, 1873, the proposal for a second survey was turned down on 
the ground, among others, that “both classification and survey had 
been correctly carried out”. Inequality in assessments was obvious- 
ly not excluded altogether in a classification made admittedly on 
rough lines but the results taken as a whole must be considered to 
have been satisfactory, judging from the opinion of Collector 
Horsley recorded 10 years later, viz., that “it is probable that if the 
(wrongly classified) extent were re-classified, it would be found 
that inequality on the whole was as much in favour of the ryots as 
of the Estate”. The money rates per acre which were then fixed in 
1867-68 and have continued to this day were as follows :— 


Rs. a. P. 

Wet Taram I - 7006 
II . 512 0 

HI . 480 

IV . 3 0 6 

V . 200 

Rainfed Taram I 480 
iI . 300 

IT . 240 

IV . 180 

Vv . 100 

Dry Taram I 300 
II . 240 

ILI . 180 

IV . 100 

V 0 0 


ve 8 

5. The difficulties in working the settlement of 1867-68 which 
made their appearance later arose not so much from wrong taram 
classification or from any inadequacy of the money rate fixed for 
each taram as from the fact that collection of rents continued to 
be on the joint village system and that the Estate, in the absence of 
a regular detailed survey by holdings or fields, was unable to appor- 
tion the total rent on each block among the individual ryots 
holding land in that block. The collections were made on the 
khost system, The leading ryots undertook to pay the total of the 
rents due for the village as a whole and apportioned this total 
themselves among the individual ryots. There wąs complaint 
against this apportionment. An ‘asamiwar’ survey was commenc- 
ed in 1881 and completed about 1885 at a cost of Rs. 1,88,981. 
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The question of following this up by an individual-war settlement 
involving a,revision of rents was examined by the Court of Wards 
but was negatived on the grounds that the substitution of the 
individual responsibility of the ryot alone for the joint and 
several responsibility of all the ryots—which then existed—would 
mean no advantage to the Estate, and that the legality of enhancing 
some of the rents which a settlement would necessarily involve 
was doubtful. The Court of Wards expressed themselves as 
follows :— 

“The tenants of the estate have undoubtedly the privilege, under Act 
VIII of 1865 of continuing to hold under the existing rates of rent in the 
absence of the special circumstances mentioned in section llof that Act 
which enable the landlord to raise his rents. The Court are therefore of 
opinion that they could not legally enforce any enhancement of rents in the 
Zamindari, should any of the tenants resist the imposition of the new rates 
and they, therefore, decide not to attempt at present to introduce any revision 
of the existing settlement”. 

But they directed that the existing village rentals should be 
redistributed over the fields as surveyed and demarcated by the 
new survey and the new distribution noted on the village patta. 
Whether these instructions were acted on at once is not clear. 
The Estate ceased to be under Court of Wards management 
between 1890 and 1905. The Court of Wards however again 
assumed management in the latter year, and in 1906, Mr. May, the 
then Manager, commenced issuing pattas to individual ryots based 
presumably on the survey of 1881-85. But it was soon found 
necessary to carry out a regular and initial survey under Act IV 
of 1897, This was commenced in 1910 and completed in 1912. The 
question of applying under the new Estates Land Act, for a 
Record-of-Rights and Settlement was, however, deliberately left 
for decision to the Zamindar— who was to assume management in 
1913—after he had gained some experience. Meanwhile the exist- 
ing rates of rent were applied to the new survey extents and pattas 
issued on this basis. It was not expected that this adjustment 
would be seriously disputed by the ryots; nor is there anything on 
record to show that taking the Estate as a whole, it was seriously 
disputed in fact. But a Record-of-Rights and Settlement would, 
it was thought, become in due course desirable because of the 
statutory finality and the opportunity they would give of raising 
the rates with reference to the rise in prices, in other words, of 
obtaining “a general enhancement of rentals in every case of 2 
annas in the rupee”. There is evidence that, subsequent to his 
assumption of management, the Zamindar filed a few suits for 
enhancement under Chapter III and obtained decrees for an 
increase but only of 2 annas in the rupee. Examples.are. Exhibits 


N, N-1 and N-2, But the Zamindar soon found that the filing 
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of summary suits for this purpose would be a prolonged and 
tedious process and, in 1925, applied for a Recogd-of-Rights 
and Settlement under Chapter XI of the Act. He gave full 
reasons for the application and the following extract from his 
letter dated 18th October, 1925, puts his case for a settlement of 
rents in the most unambiguous language: 


“3. As regards settlement of the rent, the rates of rent now prevailing 
were originally introduced during the then Court of Wards’ management in 
the eighteen sixties and they are now about sixty years old. Under S.30 of 
the Estates Land Act, these rates long ago became liable to the full enhance- 
ment of two annas in the rupee on account of rise in prices. Again, consider- 
able “improvements” to the irrigation works in the Estate were carried out 
at a great cost during the recent Court of Wards’ management which termi- 
nated in 1913 and subsequently by myself. These improvements have been 
got registered by the Revenue Officer; and, under clause (ii) of S.30, Iam 
entitled to claim enhancement of rent on this ground; and there are also a 
few cases in which I can claim enhancement under clause (iv) of S. 30. What 
is required is really something like the re-seltlement which Government 
makes in a Government taluk every thirty years. This implies the revision of 
the rent of every ryot in the Estate. If the rents of only a small number of 
ryots required revision, it might be possible to obtain the enhancement 
required by summary suits against the ryots concerned; but as a suit cannot 
be dispensed with (as the Act now stands) even when the ryot is willing to 
accept enhancement, the question of getting the enhancements now in question 
decreed by suits against the ryots of a whole Zamindari under S. 30 is quite 
out of the question, as the number of ryots to be dealt with will almost be a 
lakh, if not more. The simplest way, therefore, is obviously to have the 
rents “settled” under Chapter XI of the. Actand hence I make this applica- 
tion. i 

x$ * * x x x: 


“6. As already many years have passed by since the present Estates Land 
Act was passed without my getting the benefit of the enhancements allowed 
by S. 30, I solicit very early orders on this application and request that 
arrangements may be made to commence the operations with as little delay 
as practicable. ” 


On 13th March, 1926, in a supplementary letter, he pointed 
out that, in view of the decision of the High Court which had been 
pronounced subsequent to his original application Valluri Nara- 
simha Rao v. The Ryots of Peddamamidipalli* the Revenue Officer 
making a settlement under S. 168 would not be bound by the two 
anna limit in S. 30, and requested, that the Government 


“ may be pleased to order the Revenue Officer to settle a fair and equita- 
ble rent for the lands in my Estate in order that I may be able to obtain my 
remedy inthe case of the original wrong classification referred to above on 
account of which lower assessments were imposed at the original seitlement 
than was justified by the circumstances. Such cases will be comparatively few 
but I should be able to get the mistakes committed at the original settlement 
in this respect verified if possible by the Settlement Officer.” 





1; (1925) LL.R. 49 Mad. 499. 
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The notification under S. 164 directing the preparation of a 
Record-of-Rights was issued on 18th November, 1927. The record 
for the three villages included in Garabanda group was completed 
and finally published on 27th March, 1932. Settlement proceed- 
ings were subsequently started in pursuance of G. O. 3653 Law 
(General) dated 18th November, 1927, but, early in 1934, the lega- 
lity of a direction for settlement before the final publication of the 
Record-of-Rights was raised on behalf of the ryots, and, on 19th 
December, 1934, Government issued a fresh order directing the 
settlement both under sub-S, (1) and sub-S. (!-A)—which latter 
had just become law under the amending Act of 1934—of S. 168s 
The order-appealed against was passed in exercise of the powers 
traceable to this G. O. 


6. The survey having been completed in 1912 and the Record- 
of-Rights finally published under S. 166(2) in 1932, the operations 
which may be said, to be involved in ‘settlement’ proper in an 
‘Estate where the rents payable are in money are—so far as the 
‘determination of the rates of such money rent is concerned,— 
broadly speaking, the following :— 


(L) Determination, of the number of tarams, 

(2) Fixing the grain value for each taram, 

(3) Assignment of the appropriate taram to each field, and 
(4) Settling the money rate for each taram. 


The Special Revenne Officer is obviously sound in laying down 
that, in all these four matters, there should be uniformity through- 
out the Estate and no exception can be taken to the conclusions he 
has arrived at in paras. 57-60 of his order. In spite of all that the 
Special Revenue Officer has, in the earlier portions of his order, 
said against the settlement of 1867-68, he came to the conclusion 
that the 5 taram grouping, of each class of land—Wet, Manavari 
-and Dry—should neither be added to nor subtracted from. The 
<onclusion is, however, the right one, As regards grain values, we 
have no definite information for 1867-68. It is, however, useful 
to fix a grain value to each taram as this will help in the rectifica- 
tion at this settlement (or re-settlement, as the Maharajah more 
appropriately. described it in his application) of wrong taram 
grouping at original settlement, as alsoin the assignment of tarams 
to land, to which no taram has been assigned already. Tarams 
have been fixed not.merely with reference to the fertility of the 
soil but also with reference to.the quality of the. irrigation source 
and the position of the villages, but they are differentiated one 
from the other by their relative grain values. The Special Revenue 
Officer has given an estimate, in his order, of the grain outturn on 
each taram of Wet and Dry. based presumably upon inspection and 
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inquiry. I would accept these estimates and the grain value of 
each taram may be fixed as follows :— 





Grain value 











Taram. Wet Dry 
(Paddy) (Ragi). 
I 25 putties 10 
II 17 8 
III 13 6 
IV 10 4 
V 8 3 





There are no separate grain values for Manavari lands but the 
Special Revenue Officer thinks that the existing practice of placing 
them one taram higher than what they would be entitled to, if Dry, 
need not be disturbed and I agree with him, 

7. The Special Revenue Officer says he has checked the 
taram grouping and rectified mistakes wherever found. No objec- 
tions to orders of his on this score are before me in the present 
appeal which is confined to issue of a general nature. 

8. The main issue in this appeal is thus item (4) in para. 6 
and I now turn to its consideration. 

9, The case for the appellants is two-fold, viz. : 

(a) that the money rates fixed in 1867-68 cannot be raised 
at all, and 

(b) that, if they could be raised, they could not be raised 
by more than two annas in the rupee. 

The case for (@)—though I am bound to say that I failed to 
get the impression in the course of the hearing that it was pressed 
with seriousness on me—is attempted to be founded upon stray 
expressions in the correspondence between 1862 and 1887 which 
has been filed. I have read carefully through all these papers. The 
expressions referred to have reference rather to what the officers. 
then believed to be the law under Act VIII of 1865 than to any 
intention on their part to fix rents for ever. There is no evidence 
that they entered into any engagements with the ryots that the rates. 
of rent were fixed permanently. The correspondence between 1877 
and 1887 on the other hand indicates the contrary when taken as a 
whole, and the Court of Wards then were impressed rather with 
the difficulty of making out the special circumstances under which. 
alone, according to Act VIII of 1865, rents could be raised. The 
Act of 1508 made an important departure in this respect and 
Parlakimidi, like other Estates, acquired under it .the right to. 
obtain an enhancement of rates of rent in specified circumstances. 
It is clear that, though in 1868 the rates of money rent were fixed, 
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they were not intended, or declared, to be permanently payable. 
This has also been judicially held in more than one suit relating to 
specific villages. : 

10. Item (b) in the previous para. demands more extended 
examination, The 2 anna limit is mentioned in S. 30 of the 
Estates Land Act, and the first question to consider is whether, in 
settling rents under S. 168 (2), the Special Revenue Officer is not 
bound to conform to the provisions of Chapter IIT. In Valluri 
Narasimha Rao v. The Ryots of Peddamamidipallil, it was held 
that the High Court had revisional jurisdiction over an order of 
the Board of Revenue uuder S. 171 and that a Revenue Officer 
was not, when'seitling a fair and equitable rent under S. 168, 
bound by the limitations in S. 30 relating to enhancement of rent. 
In Rajah of Mandasa v. Jagannayakulu2, the first part of this deci- 
sion was reversed by a Full Bench and it was held that the High 
Court had no such jurisdiction. It would seem to follow that the 
second part of the decision in Valluri Narasimha Rao v. The Ryois 
of Peddamamidipallil, which was arrived at in the exercise of a 
jurisdiction which the High Court does not possess is also no 
longer binding. This and the observations to a similar effect made 
in their judgments by some of the Judges who participated in the 
` Full Bench decision,-are undoubtedly entitled to the greatest 
respect, but in the nature of being obiter dicta, they do not possess 
the character of a ruling which I am bound to follow, whatever 
maybe my own view of the correct interpretation of the Estates 
Land Act. 

11. The only provision which gives any guidance to an officer 
settling rents under the Act is S. 168 (2). Itlays down two 
leading principles: | 

(a) The Settling Officer shall presume until the contrary is 
proved that the existing rate of rent is fair and equitable; and 

(b) He shall have regard to the provisions of the Act for 
determining the rates of rent payable by a ryot. 

The “provisions of this Act” referred to in (b) are obviously 
those in Chapter III which is headed “General provisions relating 
to the rates of rent payable by ryots” ; and 

(a) is the same as S. 28 which is in Chapter HI. A 
‘settlement’ does no doubt mean more than a mere enhancement of 
rates and includes operations—e.g.,.items (1) to (3) in para. 6— 
for which no guidance can be foundin Chapter HI or elsewhere in 
the Act. In the case of these latter operations, the Revenue Officer 
must follow such rules as Government may have issued under 








1. (1925) LL.R. 49 Mad. 499. 
2. (1931) 63 M.L.J. 450 (F.B.). 
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S, 215 or, in the absence of such rules, draw upon his own know- 
ledge, inspection and experience. But, in matters—like item (4) in 
para. 6—in respect of which the clearest injunctions are laid down 
in Chapter lII, it would be anomalous to hold that the Revenue 
Officer could ignore these injunctions and substitute for them, his 
own a priori judgment of what is fair and equitable. The Act 
must be construed as a whole and it would be an insult to the 
intelligence of the legislature to lay down that it intended that a 
Zamindar who cannot obtain an enhancement of more than 12} 
per cent. by suit (now application) against any individual tenant 
under Chapter III will, however, be entitled to obtain it against all 
his tenants en masse by applying for a settlement under S. 168. To 
assent to such a position would amount to a mockery of the words 
“shall have regard to the provisions of this Act” in S. 168 (2) and 
of the direction in R. 18 of the statutory rules. 

12, The learned Advocate-General, who appeared for the 
Zamindar, has argued that the Special Officer’s duty is to fix a fair 
and equitable rent, that the standard of what is fair and equitable 
is indicated in several sections of the Act to be the varam; and 
that, where the existing money rent falls below the commuted 
value of the varam, it can be made fair and equitable only by being 
raised to such commuted value. The implication of this argument 
is that, if there are any provisions in Chapter III which stand in 
the way of raising the rent to this standard, the Special Officer 
should, instead of having regard to them, disregard them; the 
implication has only to be stated in order to realise the untenability 
of the argument. 


13. The learned Advocate-General went further and contended 
that, even under Chapter IlI of the Act, the landholder would be 
entitled to such a raising to the standard furnished by the com- 
muted value of the varam and that S. 30 is only supplemental to, 
and independent of, this general right, the authority for which, 
according to him, is to be found in Ss. 27 and 28. These sections 
raise only presumptions which could be rebutted. Hence, it is 
argued, the landholder is given the right under S. 28 to prove that 
the rate of rent for the time being lawfully payable is not fair and 
equitable. This, no doubt, is true, but the relevant question is 
what, on such proof, is the remedy available to the landholder? It 
can only be a remedy specifically given by the Act. S. 24 lays, 
down peremptorily the general proposition that the rent of a ryot 
shall not be enhanced except as provided by the Act and S. 30 
roundly declares in the clearest possible terms, that, where the rent. 
payable is a money rent, the rate of it may be enhanced on one or 
more of the four grounds mentioned in the section and on no others, 
and proviso (a) to sub-section (i) prohibits any increase beyond 
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.2 annas in the rupee where the enhancement is applied for on the 
ground of a rise in prices. The scheme of the Act as regards the 
determinatién of the rates of rent payable by ryots is both simple 
and unmistakeable. Existing rates of rent which are presumed to 
be fair and equitable may be either in kind or in money. The 
former cannot be enhanced at all. Rates of money rent can be 
raised only on certain specified grounds and subject, in the case of 
an enhancement on the ground of a rise in prices, to a limit of 2 
annas in the rupee and to conditions as to how the rise in prices 
should be calculated for this purpose. If there is one principle 
which is writ large on the face of Chapter IlI, it is that, in the 
case of rates of money rent, the landholder cannot claim an 
enhancement except on the grounds and subject to the limits stated 
in that chapter. This is not surprising in view of his position in 
this respect under Act VII of 1865. There was the most rigorous 
opposition, when the Bill which became Act I of 1908 was under 
discussion in the Legislative Council, to allowing a claim to any 
enhancement at all of money rents on the ground of a rise in 
prices; but when this opposition failed, the 12} per cent. maximum 
was agreed to finally with the consent of the landholders’ represen- 
tative in Council. It will be'a negation not merely of the express 
provisions of the Act relating to the determination of rates of 
rent but of the whole policy underlying those provisions to say 
that either S. 28 or a settlement under S. 168 permits an enhance- 
ment of rates of money rent except in accordance with those 
provisions, If those provisions do. not permit an enhancement 
at all, the Special Officer cannot grant it; if, according to those 
provisions, an enhancement of 2 annas or less alone is permissible, 
the Special Officer is bound, under the law, to treat the existing 
rates raised by such an enhancement as fair and equitable even 
if they happen to be lower than the commuted value of the 
theoretical varam or rajabhagam. 


Even Mr. Justice Reilly—from whose judgment in Rajah of 
Mandasa v. Jagannayakului, the Special Revenue Officer has 
quoted profusely—had to concede that: 

“Where the Special Officer has to deal only with such questions as would 
ariseinasuit . . . . for enhancement of money rent, under S. 168 (2) he 
must be guided by the appropriate principles as set out in the Act”. 

The only questions that-arise in the present case. so far as 
the money rates: are. concerned are whether the rise in prices 
justifies an énhancement and if so how much; and these are the 
identical questions which arise in a suit (or application) for 
enhancement urider section 30, 








1, (1931) 63 M.L.J. 450 (F.B.). 
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14. The existing money rates have been paid unbrokenly for 
nearly 70 years and there is small justification—and no warrant in 


` the Act—for canvassing at all, at this distance of time, the question 


whether when they were fixed they represented the correct raja- 
bhagam. It is worth recalling in this connection the fact that, 
when the Bill which became Act I of 1908 was under discussion, 
an amendment to clause 27 (present section 30) to add a sub- 
clause giving the right to claim an enhancement on the ground that 
the existing rent was below the prevailing rate for lands of similar 
description and that there is no sufficient reason to justify such a 
low rate was opposed by Government and negatived. We can 
neither revert to varam in this Estate nor apply the varam touch- 
stone to the fairness and equitableness of any rates that even now 
we may decide on. I would, however, point out, in passing that 
though the rates fixed in 1867-68 were described as moderate, they 
have been higher than both the original settlement and the current 
re-settlement, rates of the Chicacole Government taluk. What is 
more, they cannot even be considered to have been unfair or 
inequitable when they were fixed with reference to the theoretical 


rajabhagam of one-half the gross produce. Taixing 1st taram Wet, - 


the grain outturn of 25 putties at the price which the Special 
Revenue Officer has held to have prevailed in 1867 could not have 
been more than Rs. 17; this was at the Parlakimidi price and some 
deduction would be justified before arriving at the value in the 
villages ; the rajabhagam could at the most be estimated at Rs. 73 to 
8 and Rs. 7as a fixed money rate payable every year could not be 
described as unfair or inequitable. 


15. On account, however, of the rise in prices, what was fair’ 


and equitable in 1867-8 has become somewhat unfair and inequit- 
able to the landholder and he is urider Section 30 entitled to an 
enhancement subject to the maximum limit of 2 annas in the rupee. 


16. The decennial periods, the prices of which have to be’ 


compared under Section 31, are— 
(a) the ten years immediately preceding the application for 
enhancement, and " 


(b) the ten years ending twenty years immediately before 
the application. 


The date of application in the present case for a settlement is 
18th October, 1925, but this was obviously premature under the 
provisions of the tnamended Act. The legality of the order 
based thereon was doubted and a fresh order was passed under 
sub-section (1) as well as sub-section (1-A) of Section 168, under 
the latter of which, the Local Government could suco*motu order a 
settlement. It is this fresh order that is the authority now for the 


es 
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settlement. There is, and can be, no application in the case of an 
order under sub-section (1-A) and it would seem only reasonable 
in such a case to take the date of the order itself for the purpose 
of determining the decennial periods referred to in section 31. 
These periods will then be the ten faslis ending with fasli 1343 
(there were no famine years in this period) and the ten non-famine 
faslis ending with fasli 1323 (The Special Revenue Officer was 
clearly wrong in taking the ten years ending 1925 and the single 
year 1868 for purposes of comparison), The Parlakimidi prices 
for paddy and ragi of each fasli in the 2 periods taken are given 
in the attached statement; they are those on record in the Board’s 
office. The averages are compared below :— 


Earlier Later Half of excess 


decennium. decennium. percentage [pro- 

viso to S. 31 (e).] 
Paddy « 94 131 19 
Ragi - 97 132 18 


The maximum of 2 annas in the rupee (or 12} per cent.) is 
` thus allowable as an addition to each of the existing taram rates. 


17. The Special Revenue Officer has misdirected himself in 
respect of several matters. His statement that “the principle laid 
down in Chapter II is only for arriving at a lawful rent and not 
so much a rent that is fair and equitable” is manifestly wrong. 
The principle of that Chapter is that no enhancements on grounds 
or beyond the limits laid down therein can be deemed to be fair 
or equitable and that enhancements otherwise allowable under its 
provisions should be refused or moderated if they would work 
unfairly and inequitably. His assumption that, if a settlement 
under the provisions of Chapter XI had not already taken place, 
the existing money rents could be enhanced without limit and that 
Chapter III could be ignored, if its provisions were “likely to bind 
my hands and prevent me from using my discretion and experience 
in the matter of this settlement”, is against the express provisions 
of the Act. His description of the tenure in the Estate as no 
tenure at all is an exaggeration. His choice, amongst the provi- 
sions of Sections 30 and 31, of those he would follow and those 
he would reject is capricious. His conception of his own unfetter- 
ed powers as a Settlement Officer reached even the absurd length of 
committing himself to the statement that he would ignore decrees 
or orders of Courts of law fixing rents or enhancements of rents 
in the case of particular villages in recent years. It is unnecessary 
to burden this order with other examples of his misdirections to 
himself. It is not a matter for surprise that having persuaded 
himself to accept, and act on, the view that, as an executive officer 
conducting a settlement of rents, he was altogether untrammelled 

C. 
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by the limitations and restrictions of the Act regarding enhance- 
ments of rates of money rent, he reached the conclusion that a 
100 per cent. enhancement was both fair and equitable. 

18. I hold, however, that his conclusion is wrong, that he was 
bound by the provisions of Chapter III of the Act, and that the 
enhancement which, on the ground of a rise in prices he was com- 
petent to order in the existing money rates was only 12% per cent, ` 
I therefore direct that he do revise his new uniform money rates 
accordingly, 

19. The 2 anna limit, it is necessary to insist, is applicable 
only to the uniform money rates for the different tarams. It 
cannot apply to any enhancements of the actual money rent hither- 
to paid by a ryot which may result from the Special Revenue 
Officer’s correction of any wrong taram grouping which he finds 
to have been assigned at the original settlement or from the appli- 
cation of sections 42 and 43. Nor can the limit be applied to 
enhancements (which, in view of the laying down of uniform 
tarams and money rates, should ordinarily take the form of raising 
the existing taram classification) which are allowable under sub- 
section (i) or sub-section (iv) of Section 30 read with 
sections 32 and 34. l 

20. In view of my decision in para. 18, the Special Officer 
should re-examine the necessity for the concession allowable under 
Section 36 and as a result of such examination cancel or modify, 
the direction given in para. 63 of his order. There would seem to 
be no need to refuse altogether the concession he has given under 
Rule 22 of the statutory-rules but the Special Revenue Officer may 
modify the terms of this concession, if he finds this course 
justified in all the circumstances, In doing so, however, he should 
remember that the concession under Rule 22 is not the same as the 
one under Section 36 and has reference to the amount of rent 
payable by a ryot on all the lands in his holding. 

21. The orders of the Special Revenue Officer in respect of 
baling remissions, kist months, the fasli from which the settle- 
ment will take effect and the special rate of rent on the house-site 
in Garabanda have not been questioned and will not be disturbed. 


«6 
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. [FULL BOARD.] 
INTHE BOARD OF REVENUE AT MADRAS. 


PresentT:—Diwan Bawabur N, GOPALASWAMI AYYANGAR, 
COMMISSIONER OF LAND REVENUE AND SETTLEMENT, Mr.C. A. 
HENDERSON, COMMISSIONER OF LAND REVENUE AND MR. A. H. A, 
Topp, COMMISSIONER OF EXCISE. 


Zamindar of Khallikote and Atagada 


Estates .. Petitioner* 
v. 
The Ryots of Khallikote and Atagada 
Estates i , .. Counter-Petitioners. 


Madras Estates Land Act (I of 1908), S. 168 (1)—Setilement of renis— 
Lump rent for a certain area fixed—Excess area discovered by survey— 
Land within the same boundaries—Whether rent can be allowed for the 
excess area. 


Full Board :—Where the rent paid in the past was a consolidated rent for 
the entire area on the basis of an assumed extent, even if the assumed area 
has been shown to have been under-estimated by accurate survey, no addi- 
tional rent for the excess area discovered by survey can be allowed. 

Per Diwan Bahadur N.Gopalaswami Ayyangar:—Where the rent fixed 
was a lump one on land within stated or well-recognised boundaries, and the 
approximate extent of the land was assumed to bea certain area, but the 
actual area’ is found to be larger than the assumed one and the whole of the 
excess area is situated within the recognised boundaries, additional rent for 
the excess of the actual over the assumed area must be disallowed, in the 
absence of a provision to the contrary in the muchilika. 

Application in revision under S. 172 of the Madras Estates 
Land Act against the Order of the Board of Revenue in Appeal 
No. 13 of 1934. 


Sir Alladi Krishnaswami Aiyar and Mr. C. Sambasiva Rao 
for Petitioner. 

Mr. B. Jagannadha Das for Counter-Petitioners, 

The Collective Board passed the following 


Orper. These are revision petitions against the orders of the 
Board of Revenue specified in the Appendix. As the petitions are 
against the orders passed by one member of the Board on appeal 
under S. 171 of the Act, they have been heard by the Collective 
Board under S.172 of the Madras Estates Land Act, 1908, as 
amended by Act VIII of 1934. 

It was argued for the landholder that the average of the 
widely divergent estimates of crop outturn recorded in the Estate’s 
pachu accounts should be adopted as the basis for fixing fair and 
equitable rents for the lands comprised in the khost lease. These 
accounts show the host lease area divided intoa number of 





* B. P. Mis. No, 1984 in R. Ps, Nos. 12 of 35 and 20, 63, 64, 65, 66, 67, 68 


and 72 of 1936. 13th June, 1936. 
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blocks; against each block is entered the area and an estimate of 


‘the crop outturn made by the village officers; another estimate 


made by the Revenue Inspector of the Estate; and in some cases a 
further estimate made in the Taluk Office of the Estate. 

It has been the practice at the annual jamabandi for the 

Manager, after taking note of these estimates, and occasionally 
independent estimation, to discuss them with the tenants and to 
negotiate with them, and finally to fix a consolidated crop rent on 
all the blocks combined. This is the rent which is finally agreed 
to by the tenants and entered in the muchilika executed by the 
tenants, , l . . 
In its Resolution Mis. No. 4517, dated 15th December, 1934, 
the Collective Board directed that the pachu accounts should form 
the basis on which the Collector should fix the rents; and from 
that order it would appear that the chief reason for this direction 
was that these accounts have been accepted by both parties for a 
long period as a fair and equitable basis. 

The Collective Board, as at present constituted, agrees with 
the finding of the single member in paragraph 5 of his Order Mis. 
No. 458 dated 10th February, 1936, that the only figure in the 
pachu accounts which really satisfies the criterion of acceptance 
by both parties is the final figure of demand settled at Jamabandi 
after the negòtiations with the tenants referred to above. This 
figure is settled on the whole khost area and is entered in the 
muchilika. ‘ 

It is clear that the estimates of the Village Officers and of the 
Estate Revenue Inspectors, even the estimates in modification 
made in the Estate Taluk Office or by the Manager, do not satisfy 
the criterion of long acceptance by both parties,- because these 
have not been adopted for final settlement of the Estate’s lump 
demand, and in fact they vary very widely from one another. .If 
the order in B. P. Mis. No, 4517 dated 15th December, 1934, 
contemplated that the average of these varying estimates, which 
are exhibited in the pachu accounts, should be taken as the basis 
for fixing a fair and equitable rent, after allowing a deduction of 


10 per cent. for probable over-estimation, the Collective Board, as 


at present constituted, is constrained to differ from the Order 
referred to above. 

The Board consequently disallows the contention of the land- 
holder, and directs that the ten years’ average of the total crop 
rent, as settled at Jamabandi, should be adopted as the basis of a 


fair and equitable rent for the lands comprised in the Rhost lease 


area, J aek 
_ , In this view, the question of over-estimation of the crop 


‘outturn-does not arise, and the, Collective Board as at present 


e 
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constituted does not consider it necessary to direct that a deduc- 
tion of 10 per cent. be made on that account from the average rent 
so arrived at. l 

The Board also agrees with the finding of the single member 
recorded in paragraphs 8and 9 of B. P. Mis. 458, dated 10th 
February, 1936. The rent hitherto paid has been a consolidated 
rent for the entire area included in the khost lease, even if the 
assumed area has been shown to have been under-estimated by 
accurate survey. No additional rent for the excess area discover- 
ed by survey can be allowed. 

Finally the Board agrees with the decision of the single 
member in paragraph 10 of his Order Mis. 458, dated 10th 
February, 1936, in respect of Chillara jirayati lands, except that, in 
accordance with the decision come to as regards khost lease lands, 
no 10 per cent, deduction should be made. 








Diwan Bahadur N. Gopalaswami Ayyangar, Commissioner of 
Land Revenue and Settlement, passed the following 

Orper.* This is an appeal under S. 171 of the Estates Land Act 
against the order of the Additional Revenue Officer, Chatrapur, 
dated 25th May, 1934, settling the rents in Thulasipur village. The 
appellant is the proprietor of Khallikote and Atagada estates. 

2. The rents fixed by the Additional Revenue Officer were 
based upon estimates of crop outturns made by himself after 
personal inspection; those estimates had reference to the quality 
of the soil, the irrigation facilities available, etc., of the different 
classes of land. The appellant contends that the Additional Revenue 
Officer instead of making his own estimates should have adopted 
the average of the crop outturns given in the pachu accounts of 
the estate and relies for the purpose on the decision in B, P, Mis. 
No, 834 dated 12th March, 1934. 

3. This decision which was by a single meraber of the Board 
was subsequently confirmed by the Full Board in B. P. Mis, 45:7 
dated 15th December, 1934, and has to be followed in deciding 
this appeal. In applying it, however, more than one difficulty has 
to be surmounted and in respect of these difficulties the Additional 
Revenue Officer should have clear instructions. They arise from 
possible differences of opinion as to how the Full Board’s decision 
should be interpreted and from the fact that the pachu accounts 
do not cover all the land paying rent in the estate. 


4, The-total surveyed extent of wet and rain-fed ryoti lands 


owned by pring individuals in the estate is 603°43 acres and this is 
distributed as Tollows :— : 


*B.P. Mis. 458 in Appeal No. 13 of 1934. - 10th February, 1936. - 
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Acres, 
(1) Khost lease lands A «44981 
(2) Chillara jirayati lands <u 144-18 
(3) A Banjar oe 1:19 
(4) Nutono Berhampur Banjar i 2°53 
(5) Choppamani Ss 5°72 


The Additional Revenue Officer’s decisions in respect of items 
(3) to (5) are not specifically in issue in this case and will there- 
fore not be interfered with. Pachu accounts are available in 
respect of item (1) but not in respect of item (2). The Full 
Board’s decision can in terms apply therefore only to item (1). 


That decision was that with reference to both S. 168 (2) and 
S. 40 of the Estates Land Act, the average value of the rent 
actually accrued due to the Jandholders according to the pachu 
accounts of the- previous ten non-famine years should be the 
basis for-fixing a fair and equitable rent for the reason that 

“ they (pachu accounts) have been accepted by both parties fora long 

period asa fair and equitable basis and that there is no reason for departing 
from what is clearly the established custom in these estates”. 

The Full Board, however, proceeded to add: 


“ At the same time in order to counteract any tendency to undue infla- 
tion on the part of the estate officials, it considers that a deduction of 10 per 
cent. may legitimately be made from the average estimates of crop outturn 
in the pachu accounts before the final rentals are fixed”. j 


5. Now the pachu accounts are accounts prepared by estate 
officials, These accounts divide the host lease area into a number 
of blocks, For each of these blocks, the outturn for each year 
is estimated by the Village Officers; the Village Officers’ estimates 
are checked by Revenue Inspectors and sometimes by the Manager 
of the estate. At the time of Jamabandi, the Manager after dis- 
cussing these estimates with the ryots and negotiating with them 
finally fixes the total crop rent on all the blocks together. This 
rent is what is agreed to by the ryots and entered in the muchilika 
executed by them. The justification for the Board directing the 
substitution of the average of the crop outturns shown in the pachu 
accounts for those independently estimated by the Additional 
Revenue Officer himself is that the former have been accepted by 
both the Jandholder and the ryots. The only figure in the pachu 
accounts which satisfies this criterion isthe final lump figure 
settled at ‘Jamabandi’ and entered in the muchilika. Neither the 
Village Officers’ nor the Revenue Inspectors’ estimates found in the 
pachu accounts satisfy it. Itis from the average of the total crop 
rent settled at Jamabandi therefore that according to the Full 
Board's decision, the deduction of 10 per cent. hasye*be made for 
the purpose of arriving at the fair and equitable rent. The 
Additional Revenue Officer should act accordingly, - ; 


t 
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6. Itis admitted by the Diwan of the estate himself that the 
estate itself made no attempt to apportion the lump rent so settled 
among the holdings comprised in the khost lease blocks and that 
this apportionment was done by the ryots themselves. There is no 
evidence as to how this apportionment actually worked out. 


7. The Officer settling rents has, however, to fix the rent on 
each holding with reference to fertility, productivity, irrigation 
facilities, etc. He has classified the wet and rain-fed lands into a 
number of tarams. No objection has been taken by the landholders 
or the ryots to this classification. The effect of the Full Board 
decision is that the rates for the different tarams should be so 
fixed as to produce for the khost lease area the value at the 
commutation price fixed (which has not been questioned in the 
course of this appeal) of the fair and equitable rent according to 
the pachu accounts arrived at in the manner already explained. 


8. Thelump rent for khost lease lands for each year was 
fixed on an assumed extent of 33940 acres, but the actual survey- 
ed extent is 449°'81 acres, It is contended for the appellant that 
additional rent on the extra 110°41 acres is due to him, He would 
divide the average lump rent according to the pachu accounts by 
339°40, arrive at the average rate of rent per acre and apply it to 
the 110°41 acres, The Full Board did not touch this question in 
its decision dated 15th December, 1934. There is, however, a 
decision of the Full Board dated 22nd June, 1926, which confirmed 
a decision of a single member: of the Board dated 7th December, 
1925, negativing in the case of certain other villages in the same 
estate a similar claim made by the proprietor. Apart from the 
existence of such a decision, the Board as now constituted is 
satisfied that it is correct on the merits and that extra rent for 
additional area disclosed by survey in the Rhost lease area should 
be disallowed. 


"9. It is conceded by Counsel for the appellant that it may be 
taken generally that the excess area is not the result of any exten- 
sion of cultivation due to encroachment by individual ryots on 
previously unoccupied land adjoining their original holdings. The 
extra 110°41 acres have, strangely enough, been identified with 
specific survey numbers but this, it is admitted, was done only 
when, in connection with the present appeal, the Board called for 
particulars of the excess area. This identification is therefore of 
no value. The yearly khost muchilika states merely that the area 
included in the lease . 

“accomfitito, karnam’s approximate account is wet 339 acres situated 
within the boundaries shown in the enclosed schedule. E i 

and that the executants _ ; cae 


F.B. 


Zamindar 
o 
Khallikote 


v. 
Ryots of 
Khallikote. 
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Zamindar 
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Khallikote 
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Ryots of 
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“agree to pay paddy. . . . . bharanams towards the rajabhagam of 

the several crops raised in the lands for fasli.. . . . .” e 


It is clear that the rent fixed was a lump one on land within 
stated (or well-recognised) boundaries, that the extent of this 
land was assumed to be 339 acres and that both sides understood 
that the extent entered in the document was only approximate. 
There is no clause in the document that if the actual area was 
found to be larger than the assumed one, additional rent would be 
payable. A presumption to this effect might possibly have been 
raised if the muchilika had fixed the rate of rent per acre leaving 
the total rent to be arrived at by multiplying the assumed extent 
by this rate. But the document does nothing of the kind; it fixes 
the lump rent on land, within certain boundaries, the approximate 
extent of which it assumes to be 339 acres. Itis further not dis- 
puted that the whole of the excess area is situate within the recog- 
nised boundaries of the khost lease area and in the midst of and 
scattered through the blocks mentioned in the pachu accounts. 
Counsel for the appellant drew attention to the fact thatin the 
pachu accounts the estimates of crop outturn are given by blocks 
at so much per bharanam. These estimates are however those of 
the Village Officers and the Revenue Inspectors of the estate. The 
rates per bharanam entered in these estimates are average ones for 
whole blocks each of which must have included lands of varying 
quality and must therefore be treated as wild guesses in view of 
the fact that they were not sure either of the actual extent of each 
block or of that of the different qualities of land in it; also there 
is no certainty that they correctly converted the local unit of 
extent into acres and cents. What perhaps is more likely is that 
these estate officials inspected the crops on each block as a whole 
and estimated what the crop outturn on it might be taken to be and - 
then divided this by the karnam’s approximate extent of the block 
in order to arrive at the so-called rate per bharanam or acre. 
The average rates of rent for each block entered in the pachu 
accounts are, therefore, the Board considers, not figures on which 
reliance can be placed. The fact also remains that at Jamabandi 
the Manager fixed only the total rent for the whole area and made 
no attempt to readjust in the pachu accounts the average rates of 
rent given therein for the different blocks; on ihe other hand, the 
ryots were left to fix these rates among themselves. In the 
circumstances, the Board must hold that the crop rent settled at 
Jamabandi and entered in the khost muchilika reduced by. ten per 
cent. must be deemed to be the fair and equitable crop rent for the 
whole of the extent included within the recognise Tits of the 
khost area, t.e., 449°81 acres and that additional rent for the excess 
of actual o over ‘assumed area must be disallowed. 


$ 
V 
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10: As regards chillara jirayatt lands—item (2) in para. 4 F.B. 
above—theşe are, as has already been said, no pachu accounts. But Zamindar 
the Additional Revenue Officer has since obtained and submitted f 
extracts from the Estate’s chillara jamabandi diaries for the ten 
faslis 1333 to 1342. These diaries show the settled paddy demand Ryots of 

. against each holding for each-fasli. There is no reason why the Khallikote. 
` principle of the Full Board’s decision dated 15th December, 1934, 
should not be applied to the chillara jirayati lands. The jamabandi 
diaries showing the paddy demand will accordingly be accepted as 
the basis and for the purpose of fixing a fair and equitable rent, a 
deduction of 10 per cent. will be made from the average total 
» paddy demand for these lands as shown in the diaries. 

11. The Additional Revenue Officer will be directed to revise 
the total rent on the khost lease lands (449°81 acres) and the 
chillara jirayati lands (14418 acres) in accordance with the 
directions contained in this order and to carry out such modifica- 
tions of the rates for his different tarams as are necessitated by 
this revision. His settlement of rents will in all other respects be 


— left undisturbed. . 


o 
Khallikote 
v. 


[THE Enp.] 


